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SS5.  line  4.  for  '  <  bankrupt, "  read  « <  defendant. " 

last  line  but  one,  for  "  bank,**  read  **  bankrupt." 
226.  first  line,  for  <<bank,*'  read  *<  bankrupt." 
236.  marginal  note,  line o.  for  "ratio,"  read  "rates.** 
416.  line  6.  for  "  rule/*  read  *'  order." 
—  line  8.  for  **  discharged,"  read  •'  absolute." 
585.  line  17.  for  **  or  alienation  by,  on,"  read  *<  alienation  by,  or.*' 
805.  line 2.  from  bottom,  for  <'quo  warranto/'  read  **quo  minus." 


CASES 


ARGUED  AND  DETERMINED  l^^lt 


m  TBI  .■■%  . 


•     « 


Court  bf  KING'S  BENCH, 


IV 


Easter  Term^ 


In  the  First  Year  of  the  Reign  of  William  IV. 


Wm.  Broadhurst  against  Robert  Morris. 

n^HE  Master  of  the  Rolls  directed  the  following  case  Teitatord^  l(fi)^'yC  2^ 
to  be  stated  for  the  opinion  of  the  Judges  of  this  share  of  hit  two **'^'  '^"^  ~  '^ 

^        .  eitatetin  IT. 

^^^rt'- —  to  hit  dauffhttf 

Malph  Bridoak  being  seised  in  his  demesne  as  of  fee  ^'j^t  h|^^ 
of  the  lands  and  hereditaments,  and  undivided  shares  5^  ^J*  ?•» 

ber  huabandy 

thereof,  hereafter  in  his  will  mentioned,  on  the  29th  of  during  hb  lift  f 

aod  at  the  de- 

Nonxmber  1796  made  and  published  his  said  last  will  oeaMofhhnicl 

•on-in-lawi/'.  ^a 

in  writing,  duly  executed   and  attested,  and  thereby,  he  dvectad  thai 
amongst  other  things,  devised  as  follows :  —  **  My  will  \^^^  ^  i^ 
and  mind   is,   that  my   dear  wife,    Rebecca  Bridoak^  hbgimSon 
enjoy  and  take  to  herself,  for  her  own  use  during  her  hb^kT^*** 
life,  all  my"  personal  estate  of  what  nature  or  kind  ^wfiiUy  be- 

•^    '^  •     gotten,  for 

soever;  add  at  her  decease  to  my  grandson  Alex^  «^^;  but  in 

^efiiultofguch 

ander  Bridoak^  natural  son  of  my  daughter  Rebecca  iawe  itfAiid^ 

etoMe  to  the  tes- 
tator's grandson  A.  £.,  his  heirs  and  assigns  for  erer :  Held,  that  Wl  B*  took  an  eitatt 
tiflin^abank'oftbeatatesin  IT.  ^   >,         , 

you  IL  B  Bridxiak,  4  ,^)i^,i,ML 
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183I.        Bridoakj  bim  and  his  heirs  for  ever.     And  I  do  further 

_  give  and  devise  to  my*  said  wife  all  ray  real  estate  what- 

Bkoadrurit    °  "  "^ 

agairut  soever  and  wheresoever  for  and  during  the  term  of  her 
natural  life,  and  from  and  after  her  decease  I  give  and 
devise  as  follows :  that  is  to  say,  I  give  to  Alexander 
Bridoakj  natural  son  of  my  daughter  Rebecca  Bridoak, 
all  that  my  messuage  or  dwelling-house,  with  the  lands 
and  appurtenances  thereunto  belonging,  situate  and 
being  in  Bedford  in  the  county  of  Lancaster ;  together 
with  the  half  of  my  seat  or  pew  in  the  parish  church  of 
Leighy  to  him,  his  heirs  and  assigns  for  ever.  I  likewise 
give  and  devise  to  my  said  grandson  Alexander  Bridoak, 
my  messuage,  dwelling-house,  or  cottage,  with  the  gar- 
den and  croft  thereunto  belonging,  situate  in  Boby  in 
the  county  of  Lancaster^  together  with  my  seat  or  pew 
in  the  parish  church  of  Hayton^  to  him,  his  heirs  and 
assigns  for  ever.  I  give  and  devise  to  my  daughter 
^en  Broadhwst  all  my  share  of  the  two  estates  I  have 
in  Westhoughton  within  Brinsopy  the  same  during  her 
natural  life,  free  from  the  control  of  her  husband ;  and 
at  her  decease  I  give  and  devise  the  said  estates  to  John 
Broadhttrst^  husband  of  my  daughter  lUlen  Broadhurstj 
during  his  natural  life,  subject,  nevertheless,  to  a  legacy 
of  10/.,  which  he  shall  pay  yearly  to  his  son  William, 
And  my  will  and  mind  is,  that  my  said  son-in-law  shall  not, 
at  any  time,  sell,  assign,  or  otherwise  dispose  of  his  in- 
terest in  the  land  left  him  during  his  life,  without  my 
executors'  leave ;  if  he  does,  then,  in  such  case,  I  do 
hereby  revoke  and  make  void  this  provision  for  his  be- 
nefit, which  shall  then  go  to  my  grandson  WiUiam 
Broadhta-st.  My  will  likewise  is,  that  at  the  decease  of 
my  son-in-law  John  Broadhvrst^  the  same,  the  whole 
legacy  to  him  shall  go  to  my  grandson  WiUiam  Broad^ 

hurstj 
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ksnt,  and  to  his  children  lawfully  begotten,  for  ever;        1831. 
but  in  de&ult  of  aach  issue  at  his  decease  to  my  grand- 
son Alejumder  Bridoaky  natural  son  of  my  daughter 
Btbeeca  Bridoaky  him,  his  heirs  and  assigns  for  ever." 

The  testator,  Bdlph  Bridoakj  died  soon  after  making 
his  said  will,  without  revoking  or  altering  the  same^ 
ktving  his  said  wife,  the  said  John  Broadhurstf  the  said 
Ellen  Broadkurstj  the  said  William  Broadhunty  the  now 
plaintifl^  and  the  said  Alexander  Bridoak  him  surviving* 
Until  the  testator's  death,  and  for  some  time  afterwards, 
the  plaintiil^  William  Broadhurstj  had  not  been  nor  was 
married.  After  the  death  of  the  testator,  the  plaintiff 
altered  into  an  agreement  with  the  defendant,  Bobert 
McrriSf  for  the  sale  to  him  of  the  shares  in  the  here* 
ditaments  and  premises  situate  at  Wesihoughtonrwitkin* 
Brinsop  in  the  said  will  mentioned;  which  agreement 
the  d^ndant  refiised  to  perform,  allying,  that  the 
piamtiff  was  entitled  only  to  a  life-estate  in  the  premises 
ooda:  the  will  above  stated.  A  bill  was  filed  by  the  said 
William  Broadkurst  in  the  Court  of  Chancery  to  compel 
a  spedfie  performance.  The  question  for  the  opinion 
of  this  Court  was, 

What  estate  and  interest  the  plaintiff  William  Broad^ 
kni  took  under  the  will  in  the  shares  of  the  heredi- 
taments  and  premises  situate  in  Wesfhottghton-witkin-^ 
Brimop  ?    The  case  was  argued  in  Michaelmas  term* 


for  the  plaintiff.  William  BroadJmrst  took  an 
estate  tail  The  question,  whether  he  took  such  estate 
or  one  for  life,  depends  on  the  construction  of  the  sen- 
teooe— '*at  the  decease  of  my  son-in-law  John  Broad^ 
hurst^  the  same,  the  whole  legacy  to  him  shall  go  to  my 
gnmdson  W.  Broadkurstj  and  to  his  children  lawfully 

B  S  begotteuf 


t  CASES  IN  EASTER  TERM 

1831.  begotten,  for  ever;  but  in  default  of  such  issue  at  his 
„  """"""^       decease  to  my  grandson  Alexander  BridoaL  natural  son 

ogmnti  of  my  daughter  Rebecca  Brzdoakj  him,  his  heirs  and 
assigns  for  ever/'  If  the  devise  stopped  at  the  words 
^^  lawfully  begotten,  for  ever,"  the  case  would  be  go- 
yemed  by  the  rule  in  JVilde*s  case  (a),  viz.  that  where 
lands  are  devised  to  a  person  and  his  children,  and  he 
has  no  children  at  the  time  of  the  devise,  the  parent 
takes  an  estate  tail ;  *^  for  die  intent  of  the  devisor  is 
manifest  and  certain  that  his  children  (or  issues)  should 
take,  and  as  immediate  devisees  they  cannot  take,  be- 
cause they  are  not  in  rerum  natura;  and  by  way  of 
remainder  they  cannot  take,  for  that  was  not  his  (the 
devisor's)  intent,  for  the  gift  is  immediate;  therefore 
there  such  words  shall  be  taken  as  words  of  limitation." 
The  addition  of  the  words  ^^  for  ever"  in  this  will  can 
make  no  difference.  The  resolution  in  Wildes  case 
shews,  that  children  means  *^  heirs  of  the  body,"  who 
may  last  for  ever.  This  point  was  considered  in  Davie 
v.  Stevens  (b).  Again,  if  the  words  **  in  de&ult  of  such 
issue,"  were  unqualified  by  any  subsequent  ones,  the 
case  would  be  governed  by  Scale. \.  Barter  {c).  That 
was  a  stronger  case.  The  question  there  turned  on  the 
words  of  a  codicil.  By  the  will  «/•  Seale  would  clearly 
have  had  an  estate  for  life  only,  with  a  contingent  re- 
mainder to  his  children  in  fee,  according  to  priority  of 
birth;  and  the  great  dispute  there  was,  whether  the 
*codicil  was  intended  only  to  give  him  a  power  of  ap- 
pointing which  of  his  children  should  succeed  him,  or 
whether  it  gave  him  an  estate  tail:  and  the  Court 
decided  for  the  latter.     But  the  case  here  depends  on 

(a)  €  C^y  17  ».  (6)  D<^.  3S1.  (c)  S  P.  ^  P.  485. 

the 
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jthe  effect  of  the  insertion  of  the  words  *'  at  his  de-       18S1. 

cease."    It  will  be  said  that  they  have  given  William       

Broadhunt  a  life  estate,  with  a  contingent  remainder  to  agftmu 
his  children  in  fee,  with  an  alternate  contingent  re- 
mainder to  Alexander  Bridoak  in  fee.  This  would 
rest  on  the  supposition  that  the  words  *^  in  de&ult 
of  soch  issue  at  his  decease "  make  one  passage,  and 
are  to  be  read,  in  default  of  such  issue  living  at  his  de- 
cease. But  even  admitting  this,  the  consequence  will  not 
follow.  For,  if  we  stop  at  the  words  *^  lawfully  begotten, 
for  ever,"  the  general  intuit  of  the  testator  is  clear  that 
William  Broadhursi  take  an  estate  tail;  and  in  order  to 
cat  down  this  estate  tail,  it  is  absolutely  necessary,  (as 
laid  down  by  Lord  Eldon  C.  in  Jesson  v.  Wright  {a% 
that  a  particular  intent  should  be  feond  to  control  and 
alter  it,  as  clear  as  the  general  intent  before  expressed. 
There  is  no  such  intent  here ;  the  will  may  be  satisfied  by 
holding  that  William  Broadhursi  took  an  estate  tail,  with 
a  contingent  remainder  to  Alexander  Bridoak  in  fee  in 
case  of  Willtam  Broadhursfs  death  without  issue  then 
living.  If  for  "  the  children,"  be  written  "  heirs  of 
the  body,"  the  case  will  be  exactly  the  same  as  the 
devise  to  Elizabeth  Malin  in  Ireson  v.  Pearman(b). 
The  subsequent  words  rather  raise  an  inference  in 
fiivour  of  the  plaintiff's  construction.  The  cases  shew 
that,  when  it  is  doubtful  what  construction  should  be 
put  on  the  word  '^  children,"  the  mere  use  of  the  word 
^  issue"  subsequently  in  the  will  raises  an  inference  that 
'<  children "  is  not  to  be  understood  in  its  ordinary 
seose^  bat  as  issue,  i.  e.  as  '^  heirs  of  the  body;"  and  it  is 
immaterial  whether  the  expression  be  **  issue,"  or  <^such 

(a)    S  SUghf  P*  C.  5S.  (6)  3  J9.  j-  C.  709. 
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1881.  issue."  Wyld  v.  Lewis  {a\  Bobinson  v.  Bobinson  {by 
There  ore  instances  where  the  testator  seems  more  to 
hare  had  in  view  a  contingent  remainder  than  in  the 
present  case,  and  yet  the  Ck>urts  have  given  the  pa- 
rents an  estate  tail,  Oxford  ( University  of)  v.  Clifton  {c\ 
Doe  d.  Cock  V.  Cooper  {d).  It  may  be  contended,  that 
in  those  cases  the  word  was  **  issue^^*  not  *^  children;^* 
but  the  cases  seem  to  go  as  far  where  the  word 
^'  children  "  is  used,  Hodges  v.  Middleton  {e) ;  and  Lord 
HaU^  in  King  v.  Melting  {g),  appears  to  admit  that 
children  may  be  made  nomen  collecdvum,  though  there 
be  children  at  the  time  in  esse.  It  seems  to  be  set- 
tled that  where  a  freehold  is  devised  to  a  parent, 
and  afterwards  to  children,  it  is  immaterial  whether 
the  word  used  for  his  descendants  be  **  children" 
or  *<  issue."  They  are  put  on  the  same  footing  in 
die  resolution  in  WikTs  case  (A),  and  in  Doe  d.  Smith 
¥.  Webber  (i).  Not  only  is  there  no  evidence  of  in- 
tention in  favour  of  the  defendant's  construction,  but 
it  would  be  contrary  both  to  the  particular  and  general 
intent  of  the  testator.  First,  to  the  particular  intent 
For,  wherever  the  testator  in  any  other  part  of  the  will 
has  given  a  life  estate,  he  has  expressly  limited  it  for 
life;  so,  with  respect  to  a  remainder,  he  has  always 
used  words  expressive  of  sudi  estate ;  as,  '^  at  her  de- 
cease^" <*  from  and  after  her  decease,"  &c.  So,  of  an 
estate  in  fee^  he  always  says,  **  to  him  and  his  heirs  for 
ever,"  and  the  like.     This  shews  he  did  not  intend 

(a)  lJtk.459.  (6)  I  Burr.  38. 

(c)  1  Edeih  a  a  47S,  {d)  1  EaU,  229. 

W  Dou^.  431.  (jg)  1  Vent.  225.  251. 

(*)  6  C9ke,  17a.  (i)  IB^^A.  715. 

either 
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cither  W.  Broadhurst  to  take  a  life  estate,  or  his  children        18S1. 
a  remainder ;  or  if  he  had,  that  they  shoald  take  a  fee.        " 

_u .  Broadhubi 

1  nis  argument  was  much  relied  on  by  Lord  Hale  in        agpinu 
King  V.  Melling  (a),  and  by  Lord  Kenyon  C.  J.  in  Doe 
d.  Comberbach  v.  Perryn  (i).      Secondly,  such   construe* 
tion  would  be  contrary  to  the  general  intent     If  chil- 
dren be  a  word  of  purchase,  then  ^^  such  issue  "  means 
**  such  children,"  Denn  d.  Briddon  v.  Page  (c) ;  and  the 
words  should  be' read  thus — <^  in  default  of  such  children 
living  at  his  decease."     So  that  those  children  only  who 
survived  William  Broadhurst  could  share  in  the  estate ; 
and  if  any  died  in  his  lifetime  leaving  issue,  their  issue 
would  be  disinherited,  and  the  estate  would  either  go 
over  to  the  surviving  children,  or  if  there  were  none,  to 
Jkxander  Bridoak.  '  This  could  not  be  the  intention  of 
the  testator,  for  he  clearly  means  to  provide  for  the 
ofl&pring  of  his  two  daughters,  Rebecca  and  Ellen.    He 
gives  some  estates  for  thb  purpose  to  Alexander  Bridoak^ 
son  of  Bebecca^  in  fee^  and  others  to  William  Broadhurst^ 
son  ofEUen,  by  the  clause  in  question*    And  he  could 
never  intend  that  estate  to  go  over  to  Alexander  Bridoak 
so  long  as  there  were  any  descendants  of  William  Broad' 
iwrsi.  Such  a  consideration  as  this  was  thought  material 
in  Wyld  v.  Leods{d\  Doe  v.  Perryn  (^),  King  v.  Bw'chaU{g). 
But,  further,  the  words  are  not  to  be  read  as  if  they 
were  **  in  default  of  such  issue  living  at  his  decease, 
but  a  comma   should  be  inserted  at  the  word  issue^ 
and  then  the  sentence  reads  thus,  ^^  in  default  of  such 
issue,  (then)  at  bis  decease  to/'  &c.    According  to  this 
construction^  the  words  <^  at  his  decease  "  are  equivalent 

{a)  ]  Vera.  925.  331.  (6)  5  T.  R.  484. 

(c)  11  EaOt  603  Sb  {d)  I  Jtk.  432. 

(t)  3  r.  iZ.  484.        (g)  4  T.  H.  296.  n.  (d).     S.  C,  1  Edin,  C.  C.  424. 
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to  remainder*  Those  words  are  frequently  so  used  from  a 
testator's  not  knowing  the  difference  between  a  vesting  in 
interest  and  in  possession.  In  this  will  they  are  invari- 
ably used  in  that  sense.  Alexander  Bridoak  would  then 
take  a  vested  remainder  in  fee.  The  testator  knew  that 
according  to  the  ordinary  course  of  things,  Alexander 
BridoaJ^s  estate  in  remainder  could  not  commence  in 
possession  until  the  death  of  WUliam  Broadhurst ;  and, 
therefore,  he  used  that  expression,  dating,  as  it  were, 
Alexander  Bridoaf^s,  estate  from  the  time  of  William 
Broadhursfs  death,  though  in  law  it  had  been  vested  in 
interest  before.  Thb  case  will  then  be  similar  to  Walter 
v.  Dreo)  (a),  and  also  Doe  v.  Cooper  {b\  if  the  remainder 
there  was  a  vested  one,  as  seems  to  have  been  the  opi- 
nion of  the  Court  No  devise  is  to  be  found  in  the 
books  in  which  there  has  been  the  expression  ^*  in  de- 
&ult  of  issue  at  his  decease.''  In  all  the  cases  the 
testator  has  either  said  ^^  in  default  of  issue  living  at  his 
decease,"  or  used  some  informal  expression,  which  was 
generally  construed  to  mean  an  indefinite  failure  of 
issue.  The  construction  of  the  defendant  is  one  which 
the  Court  will  lean  against ;  for  contingent  remainders 
are  not  fiivoured  in  the  law.  There  is  no  case  to  be 
found  in  which  there  have  been  in  one  sentence  words 
which  in  a  will  are  sufficient  to  pass  an  estate  tail, 
and  that  estate  has  been  pared  down  by  words  in  a  sub- 
sequent and  distinct  sentence  into  an  estate  for  life: 
the  words  which  cause  the  ^^  children,  <•  e.  issue,"  to 
take  contingent  remainders,  have  always  been  inserted  in 
the  same  sentence  in  which  the  estate  has  been  limited 
to  them,  or  in  a  prior  one. 


{a)  Comynt't  Sep.  37S. 


(6)  I  £at(,  ^29. 
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Preston  for  the  defendant     William  Broadkurst  took        1881. 
an  estate  for  life,  remainder  to  his  children  as  joint-  ' 

tenants  in  fee,  with  an  alternate  contingent  reminder  ^gabwt 
to  jUexanier  Bridoak  in  fee,  which  would  change  into 
ai|  executory  derise  on  the  birth  of  a  child  to  William 
Broadhursty  and  which  was  not  barrable*  The  estate 
would  vest  in  a  child  on  its  birth,  subject  to  open  and 
let  in  the  other  children  as  they  came  in  esse.  The 
question  dq3ends  wholly  on  the  intention  of  the  testator. 
Doe  V.  Bumsall  (a)  is  in  point  There  the  devise  was  to 
M.  Owstvrick  and  the  issue  of  her  body  as  tenants  in 
common ;  but  in  default  of  such  issue,  or  being  such, 
if  they  should  all  die  under  twenty-one,  and  without 
leaving  issue,  then  over ;  and  it  was  held  that  M,  Ckost^ 
xskk  took  only  an  estate  for  life.  That  case  was  3tronger 
than  the  present  in  iavour  of  an  estate  tail,  on  account  of 
the  word  "  issue"  being  there  used  and  not  "  children  ** 
as  here ;  that  they  were  to  take  as  tenants  in  common 
and  not  as  joint  tenants  was  \on\j  one  ingredient 
against  the  construction  of  an  estate  tail.  Besides, 
here  are  words  of  inheritance  which  were  wanting 
there.  Merest  v.  James  (b)  is  also  in  favour  of  the  de- 
fendant In  many  cases  the  general  intention  would  be 
defeated,  unless  all  the  issue  should  take,  and  that  is  the 
only  reason  for  implying  estates  tail.  King  v.  BurchaU  (c). 
There  is  no  such  necessity  here.  According  to  the 
plaintiff's  construction,  the  words  **  at  his  decease" 
should  be  considered  as  struck  out.  But  those  words 
cannot  be  so  rejected.  This  case  must  be  governed 
by  Doe  v.  Bumsall^  Merest  v.  James,  and  Crump  v. 
Nora30od(d).     In    the    last    case   the  devise  was    to 

(a)  6  T.  JR.  30.  (6)  1J7.  4-17.484. 

(c)   4  7.  JB.  296.  n.  (d).  (d)  7  Tauftf.  S$2. 

three 


lipftftlf* 
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18SL  three  nqphews  during  their  lives,  and  after  their 
""""^  '  decease  to  the  heirs  of  thar  bodies  as  tenants  in 
e^ainu  common.  It  was  not  disputed  that  the  nephews 
took  an  estate  for  life;  and  Gibbs  C.J.  cited  and  re- 
lied cm  Doe  y.  BumsalL  The  Court  should  lean 
against  the  construction  contended  for  by  the  pUdntiff : 
no  man  of  sense  would  make  such  a  devise^  since  the 
tenant  in  tail  could  bar  it  at  any  time  by  a  recovery. 
In  Daoie  \»  Stevens  (a)  there  were  limitations  over  on  an 
indefinite  fiuiure  of  issue,  and  the  case  turned  on  that 
point.  In  Seale  v*  Barter  (b\  the  testator's  intention 
was  clearly  to  create  an  estate  tail  in  the  first  taker,  the 
parent,  and  the  limitations  over  assisted  such  intention. 
In  Wtfld  v.  Leuois  (r),  the  gift  to  the  sons  was  only  by 
implication,  and  the  word  '*  sons  "  was  used  collectively, 
and  imported  all  issue  male.  Here  there  is  an  express 
gift  to  children,  as  children  in  the  first  degree  with 
the  words  ^*  for  ever,"  under  which  they  may  take  the 
fee.  Hodges  v.  Middleton  (d)  was  expressly  over-ruled 
in  a  case  in  Chancery,  which  has  not  been  reported  on 
this  point,  viz.  Charles  Monck  and  Others  v.  The  Commis- 
sioners  (^  Woods  and  Forests* 

Cowling  m  reply.  Doe  v.  Penyn{e)y  King  v.  Bur- 
chaU{g)9  and  JVyld  v.  Leans  {h)^  shew  that  the  estate 
would  not  vest  on  the  birth  of  a  child,  but  only  in 
such  as  should  be  living  at  the  death  of  fV.  Broads 
hurst.  The  circumstance,  that  the  children  would  be 
jcnnt  tenants,  is  in  favour  of  the  plaintiff's  construction ; 

(a)  Doug.  SSi:  (6)  2B.tP.  485. 

(c)  lAtk.41S^.  (d)  Dn(^451. 

(e)  ST.A.484.  te)  4  T.  il.  S96.  n.  (d)  &  C.  1  .Etfcn,  C.  C  424. 

(A)  \Alk.iS^ 

for 


Moftits. 
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fiv  it  is  usual  to  give  estates  to  purchasers  as  tenants  in       1681. 
common,  and  not  as  joint  tenants.  (Per  Lord  Henley  in       -— * 
Kmg  T.  Bvr^all  (a).)    The  cases  of  Doe  v.  BumsaU  {b\      ^^^""^^ 
Merest  v.  James  {c),  and  Crump  t.  Norwood  {d\  are  con- 
sistent with  the  rule  before  stated  as  deduced  from  the 
cases;  in  all  of  them,  the  words  which  caused  the  children 
to  take  as  purchasers  were  part  of  the  same  sentence  by 
which  the  estate  was  given  them.     The  cases  in  which 
^^  chUdrenf"    **  issue/^  &c.  have  taken  contingent  re- 
miunders  after  estates  of  freehold  given  to  their  parents, 
are  of  two  kinds :  1st,  where  a  remainder  is  limited  by 
express  words,   as  in   LoddingUm  v.  Kime{e);    2dly, 
where  the  testator  has  a£Bxed  some  quality  to  the  estate 
g^ven  to  the  issue^  which  is  inconsistent  with  their 
taking  by  descent,  as  in  Doe  v.  BumsaU  (g),  where  they 
were  to  take  as  tenants  in  common.    In  this  case,  how- 
ever, the  words  relied  on  by  the  defendant  as  paring 
down  the  estate  tail  are  part,  not  of  the  sentence  by 
which  the  estate  tail  is  limited  to  them,  but  of  a  subse- 
quent one ;  diey  come  by  way  of  proviso,  not  of  ex- 
ception.    Besides,  in  Doe  v.  BumsaU  it  was  unnecessary 
to  decide  whether  M.  Owstmck  took  an  estate  tail,  or 
one  for  life ;  for  in  either  case  the  recovery  suffered  had 
barred  the  contingent  remainders  over.    As  to  Crump 
V.  Norwood  (A),  it  may  be  doubted  whether  that  case  be 
not  reversed  by  Jesson  v.  Wright  (/)• 

Cur.  adv.  vuU. 

The  following  certificate  was  afterwards  sent :  -^ 
^  This  case  has  been  aigned  before  us  by  counsel. 

(a)  4  T.  R.  996.n.  {(L)  S.  C.  1  Eden, C.  C  424.         (6)  GT.It.ZO. 
{cf  IB.tS.  484.  id)  7  Tatmt.  562. 

M  l&ift.824.  (g)6T.R.aO. 

W  7  Tama.  362.  (0  2  Mgh,  P.  C.  1. 

We 
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1831.        We  have  considered  it,  and  are  of  opinion  that  the 

plaintiff  W.  Broadhurst  took  under  the  will  of  Ralph 

agahut  Bridoak  an  estate  tail  in  the  shares  of  hereditaments  and 
premises  situate  in  JVesthoughion^thin'Brinsop  therein 
mentioned, 

. "  Tenterden, 
"  J.  Parke, 
«  W.  E.  Taunton." 


Morris. 


The  King  against  Steward,  Mealing,  Turner, 

and  Others,  (a) 

^  ^ .  Th«  Court  wiU    A  RULE  nisi  was  obtained  for  a  criminal  information 

'  •crimiiijaiiJ"^  against  the  defendants  for  bribery  in  the  election  of 

JjJ^'J^*^^     an  alderman  of  Norwich.     The  only  material  affidavit  in 

•^"^y^*.       support  of  the  rule  which  remained  uncontradicted  on 

puticeptcn-  *^^ 

minis  (unoon-    cause  being  shewn,  was  that  of  William  Lamb^  who 

tnidlctsd)^ 

where  the  stated  that  Mealing  had  proposed  to  give  him  money 

Owbhob  is  

against  the  to  vote  for  the  defendant  Edward  Steward^  Esq.,  then 
as  bribery  in  the  &  Candidate  for  the  office  of  alderman;  that  the  de- 
alderma^  who  po^^ii^  agreed  to  do  SO  for  5L;  that  he  voted  for  Steward^ 
oftfie'offi'*^  and  that  the  defendant  Turner  immediately  afterwards 
aju^oe of        paid  him  51.  for  his  vote.     An  alderman  of  Norwich  is, 

by  the  charter,  a  justice  of  peace  for  his  own  ward  till 
be  has  borne  the  office  of  mayor,  and  afterwards  for  the 
city  and  its  county. 

The  Attomey^Gefieral  and  KeUy^  in  shewing  cause, 
contended  that  the  rule  ought  not  to  be  made  absolute 
on  the  sole  testimony  of  Lamb,  who,  by  his  own  shewing, 

(a)  This,  and  the  following  cases,  as  fiir  as  The  King  t.  Blake,  in- 
clusiTC^  were  decided  in  Hilary  term,  but  could  not  conreniently  be 
brought  within  the  firrt  Tolume. 

was 
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was  a  partaker  in  the  offence,  if  such  had  been  com-        18SL 
mitted ;  and  they  relied  upon  Bex  v.  Peach  (a),  where       """~" 

The  Kmo 

an  information  was  moved  for  against  a  party  of  cheats  ^agahui 
and  gamblers,  by  some  persons  who  turned  out  to  be  of 
the  same  description,  for  a  conspiracy  to  cheat  them  at 
a  foot-race,  by  inducing  the  racers  to  run  booty :  and 
the  Court  refused  to  give  the  complainants  the  extra- 
ordinary assistance  of  a  criminal  information  **  to  attack 
their  brethren  in  iniquity,"  who,'  as  it  was  suspected, 
*^  had  quarrelled  with  them  about  the  division  of  their 
ill-gotten  spoils/' 

Su:  James  Scarlett  and  Austin^  contra,  maintained  that 
the  offence  here  charged  differed  widely  from  that 
alleged  in  Rex  v.  Peachy  the  complaint  in  this  case 
being  a  matter  of  public  concern. 

Lord  TsNTERDEN  C.  J.  This  case  is  very  different 
from  Rex  v.  Peach.  There  the  matter  charged  was  a 
private  fraud,  and  all  the  parties  interested  stood  in 
the  same  relation  to  each  other  with  respect  to  the 
offoioe  complained  of.  This  is  an  offence  against  public 
poUcy,  and  concerns  an  office  which,  in  addition  to  its 
other  duties,  involves  those  of  a  justice  of  peace.  The 
distinction  is  very  important.  The  rule,  therefore,  must 
be  absolute  as  to  those  persons  against  whom  Lamlfh 
affidavit  stands  uncontradicted. 

LiTixEDALE,  Taunton,  and  Patteson  Js.  concurred* 
Rule  absolute  against  Mealing  and  inmier. 

(a)  1  Burr,  548. 
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The  KiMO  against  The  Company  of  Proprietors 
of  the  Chelmek  and  Blackwater  Navigation. 


-l^/^l.': 


AQ  act  for 


.  OuLfigjiltAecoat' 
r-  /n/teiiDictdoo 
'_'tJc/Obetw«eotwo 
_^^p  plaeet  tberdn 
mentloiiedt  a 
eompany  was 
fimaMd,  and 
flothoriiedto 


";/ 


TTPON  an  appeal  against  a  rate  for  the  relief  of  the 
poor  of  the  parish  of  Heybridge  in  the  county  of 
EiseXf  dated  the  20th  of  May  1830,  whereby  the  com- 
pany of  proprietors  of  the  Chelmer  and  Blackwater  na- 
vigation were  rated  and  assessed  upon  the  annual  rental 
of  8002.  as  occupiers  of  wharis,  granaries,  dock,  and  land 

■F%ss  %^a^a^^B   A^aBa%fl^^ 

te.  for  the  use   used  for  a  navigation  and  towing-path,  the  court  of 

of  the  naTiffa* 

quarter  sessions  amended  the  rate  by  reducing  the  sum 
of  800/.  to  187/*  Ss.,  subject  to  the  opinion  of  this  Court 
on  the  following  case :  -— 

By  an  act  of  the  SS  G.  5.  c.  93.  entitled,  <<  An  Act 
for  making  and  maintaining  a  navigable  communication 
between  the  town  of  Chelmsfbrd^  or  some  part  of  the 

and  panDchiai 

taxei»  rates,  and  parish  of  Spring Jleld  in  the  county  of  Essex,  and  a  place 


doD,  and  to 
nuikeand 
maifitwiii'  the 
same.     The  act 
then  directed 
that  the  com- 
pany should 
berated  and 
chaigedtoaU 
pailiamentaiT 


for 

any  lands  to  be  Called  Collier's  Beach  in  or  near  the  river  Blackwater  m 
taken,  or  waie.   the  said  couuty,"  certain  persons  therein  named  and  their 

houses  or  other  i        i  •  i     •    • 

buildings  to  be'  sc^ef&l  cmd  respective  successors,  executors,  admmistra- 
irp,^*Tf  tors,  or  assigns  were  united  into  a  company  by  the  name 

that  act,  taiAtf 
Mimepropor^ 
Cnmias  other 
lands  and  build* 
ings  adjoining 
to  or  lying 
near  the  same 
were  or  should 
be  rated  and 
charged: 

Held,  that 
the  company 

were  liable  to  be  ratad  for  their  lands  and  buildings  at  the  same  value  as  other  adjacent 
lands  and  buildings,  and  not  according  to  the  improred  Talue  deriTed  from  their  being 
used  for  the  purpoess  of  the  nayigation. 

navigation 


of  '*  The  Company  of  Proprietors  of  the  Chelmer  and 
BlacJemater  Navigation,'*  and  were  authorized  to  purchase 
lands,  tenements,  or  hereditaments  for  the  use  of  the 
said  navigation,  and  for  other  the  purposes  mentioned 
in  the  act,  and  to  make  and  maintain  navigable  and 
passable  for  boats,  barges,  and  other  vessels,  the  said 
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navigation  through  the  several  parishes  therein  men-        1991. 
tioned.    And  in  the  same  act  it  is  provided  *^  that  the 

'^  The  Kma 

said  navigation,  or  any  works  whatsoever  to  be  made  by       mgabut 

vutae  of  the  powers  of  this  act,  shall  not  be  subjeet  to     and  Blaoi- 

tlie  control,  direction,  survey,  or  order  of  any  oommis-  VtM^AmC^, 

aoners  of  sewers,  or  to  any  law  or  statute  relating  to 

sewers,  any  thing  herein  contained,  or  any  former  law 

or  statute  to  the  contrary  notwithstanding.     And  the 

said  company  of  proprietors  shall  and  may  from  time  to 

time  hereafter  be  rated  and  charged  to  all  parliamentary 

and  parochial  taxes,  rates,  and  assessments,  for  or  cm 

account  of  any  lands  or  grounds  to  be  purchased  or 

taken,  or  of  any  warehouses  or  other  buildings  to  be 

erected  by  them  in  pursuance  of  this  act,  in  the  same 

proportions  as  other  lands^  grounds^  and  buildings  adjoifk* 

ing  to  or  fying  near  the  same  are  or  shall  be  rated  and 

charged.** 

In  pursuance  of  tlie  powers  of  this  act,  the  company 
of  proprietors  made  and  completed  the  navigation  before 
described,  by  deepening  and  cleansing,  imd  in  some 
places  widening  the  channel  of  the  river  Blackwater^  and 
by  occasionally  making  cuts  or  deviations  from  the  line 
of  the  river.  These  additional  cuts^  and  the  towing-paths 
along  the  whole  line  of  navigation,  were  made  upon 
lands  purchased  and  held  by  the  company  under  the 
powers  of  the  act.  It  was  admitted  on  the  hearing  of 
die  appeal,  that  for  these  new  cuts  md  the  towing-paths, 
or  die  profits  arisdng  from  them  exelusivdy,  and  not  for 
any  profits  aring  from  the  old  bed  of  the  river,  the  ap-* 
pellants  were  rateable.  In  the  parish  of  Heybridge  the 
new  cut  leading  to  what  is  termed  the  sear-basin  is 
something  more  than  a  mile  and  a  half  in  length.  In 
the  other  parbhes  through  which  the  navigation  passes 

the 
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1831.        the  new  cuts  are  of  mudi  less  magnitude  than  in  the 

parish  of  Heybridge,  having  been  taken  for  the  purpose 

agqmtt       of  making  locks  and  wears,  the  expenses  of  keeping  up 

Tlie  Chxlmie 

and  Black-    which  are  much  greater  than  the  profits  accruing  to 


Jl^af%a^  Coi  ^6  company  in  those  respective  parishes,  from  the  land 

8o  taken,  exclusive  of  the  old  bed  of  the  river*  If  the 
company  were  to  be  rated  for  the  new  cuts,  and  for  the 
wharfs  and  buildings  occupied  by  them  in  the  parish 
o(  Heybndge^  according  to  the  profits  arising  to  them 
therefirom  within  the  parish,  the  Court  found  the  sum 
of  187/*  35.  ought  to  be  the  sum  inserted  in  the  rate 
instead  of  800/.  But  if  the  company  were  to  be  rated 
for  their  new  cut,  wharfs,  and  buildings  in  the  parbh, 
without  reference  to  navigation  profits,  in  the  same  pro- 
portions as  other  lands,  grounds,  and  buildings  adjoining 
thereto  in  the  parish  of  Heyhridge^  then  the  Court  found 
that  the  sum  of  S5U  ought  to  be  inserted  in  the  rate 
instead  of  800/. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  appellants  were  exempt  from  any  rateability  in 
respect  of  the  land  taken  and  used  by  them  for  the  pur- 
poses of  the  navigation  as  aforesaid,  beyond  the  value  of 
the  adjoining  land  ?  If  so,  then  the  sum  to  be  inserted  in 
the  rate  was  to  be  reduced  to  35/.;  otherwise,  to  stand  at 
187/.  35. 

The  case  was  argued  in  Hilary  term  by  Campbell  and 
Knox  in  support  of  the  order  of  sessions,  and  D.  Pollock 
and  Mirehouse  contr^.  The  principal  points  of  the  argu- 
ment are  so  fiiUy  commented  on  in  the  judgment  of  the 
Court,  that  no  statement  of  them  will  be  necessary  here. 

Cur.  adv.  xmlt* 


Lord 
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Lord  Tenterden  C.  J.  in  the  same  term  delivered       1831. 
ttejudcnnent  of  the  Court.  — "^ 

J.,  ....  ,  The  KiHo 

The  question  in  this  case  is  upon  (he  meaning  of  the        agamtt 
Irords,  "  in  the  same  proportion  as  other  lands,  grounds,    and  Blaci^- 
and  buildings  adjoining  to,  or  being  near  the  same,  are  NarigiiUon  Co^ 
or  shall  be  rated  or  charged ;''   whether,  in  assessing 
the  lands  and  buildings  of  the  company,  their  value  is  to 
be  estimated  according  to  the  vdue  of  other  adjoining 
hnds  and  buildings,  oY  the  assessment  is  to  be  made 
upon  that  proportion  of  the  actual  value  (say  thred- 
fourths  or  four-fifths),  upon  which  the  other  lands  and 
buildings  are  assessed.    I  propose  to  consider  the  matter,' 
first,  without  reference  to  any  of  the  cases  that  bear 
upon  the  question;   and,  secondly,  with  reference  to 
those  cases. 

The  first  thing  that  strikes  the  mind  upon  the 
latter  construction  of  the  act  is,  that  it  supposes  the 
legislature  to  have  contemplated,  that  property  is  not 
rated  according  to  its  actual  value,  but  according  to 
some  part  only  of  that  value.  In  fact,  this  mode  of 
rating  is  sometimes  adopted ;  but  I  conceive  the  law 
generally  assumes  that  all  nateable  property  is  to  be 
rated  according  to  its  actual  value.  The  statute  of 
Elizabeth  does  not  point  to  any  other  estimate.  If  all 
the  property  of  the  same  kind  in  a  parish  is  rated  only 
upon  some  definite  part  of  its  actual  value,  the  efi*ect  is 
the  same  as  if  the  rate  were  upon  the  entire  actual 
value,  and  no  occupier  of  such  property  has  any  ground 
of  compkint.  If,  in  making  the  assessment,  the  rent  is 
first  considered,  and  then  the  rate  upon  land  is  made 
on  a  certain  part  of  the  rent,  and  the  rate  upon  houses 
4m  some  greater  part  of^  or  the  whole  rent,  which  is 

Vou  IL  C  sometimes 
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183  U       sometimes  done,  this  is  not  properly  a  rating  upon  a 

*~~^       part  only  of  the  value,  but  upon  all  the  supposed  real 

against       value ;  because,   in  estimating   the  value  of  land,   it 

and  Black-     may  be  reasonable  to  make  a  greater  deduction  from  the 

Vtvigatioa  Cor  ^^U  ^^^  ^^  made  from  the  rent  of  houses,  on  account 

of  the  greater  expense  (of  cultivation  and  repairs)  in  the 
case  of  lands  than  in  the  case  of  houses. 

The  act  of  parliament  upon  which  the  question  arises, 
was  passed  for  the  purpose  of  making  a  river  navigable. 
It  was  foreseen  that  this  object  could  not  be  effectually 
accomplished  without  making,  in  some  places,  new  cuts 
and  channels  deviating  from  the  ancient  course  of  the 
river,  erecting  locks  or  wears  in  some  places  to  over- 
come the  inconvenience  of  natural  falls  and  changes  of 
level,  and  erecting  buildings  for  the  residence  of  lock-* 
keepers  or  collectors  of  tolls,  or  for  warehousing  mer- 
chandize, and  power  is  ther^ore  given  to  the  company 
to  purchase  land  for  these  purposes.  It  was  well  ob^ 
served  in  the  argument  at  the  bar,  that  the  ground  taken 
for  locks  or  wears  would  be  productive  of  no  value  in 
the  hands  of  the  company,  there  being  no  lockage  dues» 
but  only  a  mileage  toll.  The  company  are  not  rateable 
in  respect  of  the  ancient  course  of  the  river,  for  the  soil 
thereof  is  not  vested  in  them,  nor  are  they  properly  the 
occupiers  thereof  but  entitled  only  to  the  privilege  of 
using  it  in  the  nature  of  an  easement.  No  rate  can  be 
imposed  upon  tolls  eo  nomine,  so  that  if  there  should 
happen  to  be  in  any  parish  no  new  cut  or  channel  made, 
fior  any  profitable  building  erected,  but  land  should  be 
bought  for  locks  and  wears  which  are  in  themselves 
4inprofitable,  it  might  be  contended  that  the  company 
vould  not  be  rateable  at  all  for  the  land  so  taken,  and 

Xhe 
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the  rateable  property  in  the  parish  would  be  pro  tanto        1881  • 
diminished*   and   the  parbh  therefore  would  lose  by        *~~~' 

.  i  "^        The  Kino 

the  project  aathorized  by  the  statute ;  while  in  another        agamu 
parish  where  land  should  be  taken  for  a  new  cut  or     and  Black- 
channel,  or  the  erection  of  a  profitable  building,  the  Ka?igMjii^  C^ 
amoant  oi  die  mileage  toll  for  passing  along  such  new  s.r^^  -  Z;?^ 
cut  or  channel,  or  the  profit  of  the  building,  might  be 
greater  than  the  value  of  the  neighbouring  land,  or  the 
profit  of  similar  buildings,  and  in  this  instance  the  parish 
would  gain  by  the  project.     Whereas,  if  the  land  taken 
and  buOdings  erected  throughout  the  whole  line  are 
estimated  and  rated  according  to  the  value  of  the  ad^ 
joining  land  and  similar  buildings,  no  parish  will  either 
lose  or  gain  by  the  project,  but  every  parish  will  be  in 
the  same  situation  as  if  the  act  had  not  passed,  or  nothing 

had  been  done  under  it.     So,  also,  if  the  whole  under- 

• 

taking  sboold  prcKFe  unprofitable,  as  some  projects  of 
this  kind  have  done,  and  the  amount  of  the  mileage  toll, 
or  recdpts  of  the  buildings  erected,  should  be  less  than 
the  value  of  the  neighbouring  land  or  of  similar  builds 
ings,  no  parish-would  become  a  loser  by  the  diminution 
of  the  value  of  rateable  property  within  it,  at  whatever 
period  of  time  such  diminution  might  happen  to  take 
place.  And  if  we  suppose  the  legislature  to  have  in^ 
tended  to  prevent  loss  or  gain  to  the  parishes,  and  to 
leave  all  in  the  same  state  and  condition  as  if  no  land 
were  taken  or  building  erected  by  virtue  of  the  act,  we 
must  construe  the  words  in  question  to  meMi,  that  the 
land  and  buildings  of  the  company  shall  be  estimated 
finr  the  purpose  of  rates,  according  to  the  value  of  other 
land  and  buildings  adjoining  or  near:  that  the  value 
xhall  be  taken  according  to  that  rule,  without  regard  to 

C  2  any 
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.'18S1.        aDy  increase  or  diminutioQ  of  actual  value.     And  the 
words  used  may  certainly  very  well  admit  of  this  sense 

The  Knra 

againtt        and  Construction.     It  may  be  observed,  also,  that  thb  is 

The  CuxLMKft 

and  Black-  an  affirmative  clause  of  the  act,  intended  to  designate  the 
Navigmtion  Co.  rating ;  and  if  it  mean  only  that  the  company  shall  be 
rated  on  the  same  part  of  the  value  of  their  property  as 
the  adjoining  lands  and  buildings,  it  will  be  quite  useless 
and  ineffectual,  because  a  rate  on  a  different  part, 
whether  greater  or  less,  would  be  bad,  being  manifisstly 
unequal  and  unjust 

I  come  now  to  advert  to  the  decided  cases.  The  first 
in  order  of  time  is  the  case  of  The  Leeds  and  Liverpool 
Canal  Company  (a).  The  acts  of  parliament  upon  which 
that  case  arose  were  passed,  and  the  case  came  before 
the  Court  before  it  was  established  that  navigation  tolls 
are  not  rateable  eo  nomine ;  the  decision  doe&  not  fur- 
nish any  authority  on  the  present  subject;  but  it  seems 
probable  that  the  case  led  the  way  to  the  rule  against 
rating  tolls,  that  was  soon  afterwards  established. 

The  next  case  is  the  case  oi  Saint  Mary^  Leicester  {b)^ 
which  came  before  the  Court  after  it  had  been  settled 
that  tolls  per  se  were  not  rateable.  That  arose  upon  an 
act  passed  in  the  same  session  of  parliament  as  the  act 
in  question,  and  contains  a  similar  clause  as  to  rating, 
following  also,  as  this  does,  the  clause  of  exemption  from 
the  jurisdiction  of  the  sewers.  The  sessions  reduced  the 
rate  upon  the  company  to  the  value  of  the  lands  and 
buildings  belonging  to  the  company,  in  proportion  to 
the  lands  and  buildings  adjoinijig,  exclusive  of  the  toils. 
This  Court  confirmed  the  order,  being  of  opinion  that 

(a)  5Eatt,52S*  (p)  6  M. 4[  S.  400. 

tolls 
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toUs  per  se  were  not  rateable,  and  that  there  was  no        1831. 

doabt,  npon  the  construction  of  the  act,  that  it  had  pre-       

scribed  a  special  and  definite  mode  of  ascertaining  the       agamst 
Talue  of  the  land,  which  excluded  the  consideration  of    and  Buicr- 
the  tolls.     It  is  true,  that  that  act  contained  also  a  prior  Navigation  Co; 
dause  od  the  subject  of  rating,  which  might  contribute 
to  shew  the  intention  of  the  l^islature ;  but  it  seems 
that  either  clause,  if  taken  alone,  must  have  received 
the  same  construction,  as  to  land,  which  alone  is  men- 
tioned in  the  first  clause,  warehouses  and  buildings  being 
mentioned  in  the  second  only. 

Next  came  the  case  of  the  Grand  Juficiion  Canal 
Company  (a).  In  that  case  there  were  two  acts  of  par- 
liament :  the  first  contained  a  clause  similar  to  the  pre- 
sent, certainly  not  more  favourable  than  the  present, 
to  the  construction  which  prevailed.  The  clause  in  the 
latter  act  rather  raised  doubt  and  uncertainty :  and  was 
eridently  less  favourable  to  the  construction  adopted  by 
the  Court.  It  was  argued  there  as  here,  that  the  word 
^  proportion"  meant  part  of  the  actual  value ;  but  the 
argument  was  repudiated  by  the  Court,  and  the  assess- 
ment allowed  was  upon  the  same  principle  as  that  pro- 
posed by  the  sessions  in  the  present  case,  in  reducing 
the  rate  to  35L 

The  next  case  is  that  of  5/.  Peter  the  Great  {b).  That 
case  arose  upon  two  acts  containing  clauses  similar  to 
those  in  the  two  acts  relating  to  the  Grand  Junction 
Canal;  and  the  Court  held,  that  the  improved  value  of 
the  land,  by  the  receipt  of  tolls,  could  not  be  taken  into 
consideration.  The  last  case  is  that  of  King's  Swin^ 
^ard{c).     There  were  several  acts  of  parliament,  the 

(a)  lB.t^.  289.  (6)  5  B.  ^  C.  475.  (c)  T  B.^C.  236. 

C  3  last 
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1891.       last  of  which  contained  a  clause  like  the  present.     But 
no  question  was  made  as  to  the  construction  or  effect  of 

The  Kiwtf  ^ 

agamu  that  clause.  The  only  question  was,  whether  the  com* 
aod  Blacc-  pany  were  rateable  in  Kin^s  Swinfordy  according  to  the 
ISmi^ntum  C04  ^aIu^  of  the  tolls  earned  in  that  parish,  or  upon  that 
proportion  of  the  tolls  earned  on  the  whole  line  which 
the  length  of  the  canal  in  that  parish  bore  to  the  length 
of  the  whole  line;  and  the  Court  very  properly  decided 
that  the  rate  should  be  according  to  the  amount  of  the 
earnings  in  the  particular  parish. 

Upon  this  view  of  the  casesj  it  appears  that  there  is 
not  any  decision  against  the  reduced  rate  proposed  by 
the  sessions  in  this  case.  And  the  two  cases  of  the  Grand 
Junction  Canal  and  Si.  Peter  the  Great  are  plain  autho- 
rities in  favour  of  it,  there  being  no  substantial  difference 
in  the  language  of  the  statutes. 

In  this  case^  therefore,  the  rate  must  be  reduced  to 
95/.,  that  is,  to  the  value  of  the  land  and  buildings  of 
the  company,  estimated  according  to  the  value  of  the 
iidjoining  lands  and  buildings,  and  not  according  to  their 
actual  productive  value  to  the  company. 

Rate  reduced  accordingly. 


♦ 
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1831. 


Llotd  against  Ashbt^  H.  R.  Rowland,  and 

Shaw^ 

A  SSUMPSIT  by  the  plaintiff  as  payee  against  the  ^m  ?•»  wd  o. 

xJL  earned  on  busi* 

defendants  as  acceptors  of  a  bill  of  exchange  for  ness  as  partners, 

under  the  6nn 

82^  125.     The  defendant  Bowland  suffered  judgment  to  of  Jshby  and 
go  by  default.     The  other  defendants,  Ashby  and  Skaw^  bnuny  1820  to 
pleaded  the  general  issue.     At  the  trial  before  Lord  ^^cn^o^rL 
Tenterden  C.  J.,  at  the  London  sittings  after  Michaelmas  *'?**'  f"*^  ***! 

'  D  other  two  part- 

term  1825,  the  plaintiff  was  nonsuited,  subject  to  the  ?.®".!8'**^,*? 

^  »  J  liquidate  all  the 

(minion  of  this  Court  on  the  following  case :  —  debts  due  from 

the  partnership ; 

The  plaintiff,  an  engineer  and  millwright,  had  made  and  they  con- 
tinued the  busi- 
artides  of  machinery  for  Hugh  Rawlandy  the  father  of  ness  as  partners, 

the  defendant  H.  R^  Bondand^  in  or  about  July  1824.  of  ^«A6j^and 

The  charge  for   these  articles  amounted,   at  reason-  j^^  J824  j^^ 

able  prices,  to  82/.  IO5.;  and,  in  payment  of  that  sum,  ^J^  ^^ber 

H\tph  Baaiandi   a  short   time   before  the  delivery  of  o*"^?^**?' 

**  ''  menuoned 

the  goods,  viz.  on  the  28th  of  Jidy  1824,  drew,  payable  partnewhip,  as 

from  tne  18ih 

to  the  order  of  the  plaintiff,  and  delivered  to  him,  the  of  J/aj^preced- 
bill  of  exchange  in  question,  addressed  to  Messrs.  Ashby  name  was  not 

J  ^       _        -  to  be  intro- 

and  Co.  JL/)naon,  duccd,  and  the 

From  February  1820  to  May  1824,  the  defendants  s^tm  cwriTon 
Ashby  and  Batdand.  and  one  Richard  Osborne^  carried  "°**®'  ^!  . . . 

•^  '  '  names  of  Athbjf 

on  the  business  of  printers  and  engravers  as  partners,  *"J^  Rowland 
under  the  firm  of  Ashby  and  Co.      In  May  1824  Os-      lnJttfyi824, 

H;  being  in- 
debted to  X., 
drew  a  bill  of  ezcKuuige  in  his  favour  upon  Ashhy  and  Co.,  which  bill  was  accepted  by  the 
partner  R.  in  the  names  of  Athby  and  Bowland      H^y  the  drawer  of  the  bill,  had  had  dealings 
with  the  firm  of  A^  i2«,  and  0* ;  but  whether  that  firm  was  indebted  to  him  when  the  bill  wa» 
drawn  did  not  appear,  nor  did  it  appear  that  there  had  been  any  dealings  between  /f.,  the 
diiwcr,  and  «/.,  It**  and  &,  after  the  entrance  of  S,  into  the  partnership.     The  name  of 
&  was  never  used  or  made  known  to  any  person  dealing  with  the  firm : 
Hddy  that  A»t  i7-»  and  S,  were  liable  upon  this  bill  as  acceptors 

C  4  borne 
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ISSji.  borne  retired  from  the  partnership,  and  the  defendants 

^  Ashby  and  Rowland  continued  the  business  as  partners, 

Llovd 

agahi^  under  the  firm  of  Ashbt/  and  Rowland.     By  agreement 


^SHBT. 


between  Ashbt/  and  Rowland  and  Osborne^  the  continuing 
partners  were  to  liquidate  all  the  debts  due  from  the 
partnership.  In  June  1824  articles  of  agreemeot  were 
executed  between  the  defendants  AsAby  and  Rowland 
and  the  defendant  Shaw,  under  which  Shaw  advanc^ 
150Q/.,  as  a  consideration  to  Ashbj/  and  Rawland^  and 
.became  a  partner  in  the  .concern  as  from  the  18ch  of 
May  preceding,  being  the  day  on  which  the  former' 
partnership  was  dissolved  "as  to  JR.  Osborne,  By  these 
articles  it  was  provided,  that  ^he  partnership  should  be 
carried  on  under  the  firm  of  Ashby  and  Rowlandj 
Jlihe  name  of  Shaw  not  being  introduced,)  and  that  the 
personal  attendance  of  Shaw  should  not  be  required 
^except  as  he  might  be  minded  to  attend.  The  busine;ss 
was  accordingly  continued  in  the  names  of  Ashby  and 
Rowland  until  September  1824,  when  tjie  partnership 
was  dissolved  as  far  as  regarded  the  defendant  Row- 
land. The  bill,  after  delivery  thereof  to  the  plaintifi^ 
was  accepted  in  the  following  form :  —  **  Accepted, 
Ashby  and  Rowland^  at  Messrs.  Veres^  Ward,  and  Co." 
The  acceptance  was  in  the  handwriting  of  the  defend- 
ant Rowland.  The  bill  was  presented  when  due,  and 
payment  was  refused. 

Hugh  Rvxplandf  the  drawer  of  the  bill,  had  (leaiings 
with  the  firm  of  Ashby,  Osborne,  and  Rowland^  by  selling 
^oods  to  them ;  but  whether  that  partnership  was  in- 
debted to  him  or  not  at  the  time  when  the  bill  was 
drawn,  did  not  appear  at  the  trial,  nor  did  it  appear 
^hat  there  had  been  any  dealings  between  the  drawer 

of 
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of  the  hill  and  the  partnership  of  the  defendants  sab-        18S1. 
seqaently  to  the  defendant  Shaw's  entrance  into  the       • 

Llots 

partnership.  Shaw  went  abroad  immediately  after  the  agahm 
execution  of  the  partnership  deed,  and  did  not  return 
until  the  September  following;  and  during  that  time 
his  name  was  not  used  or  made  known  to  any  person, 
dealing  with  the  partnership,,  or  to'  the  clerks  of  the 
partnership.  It  did  not  appear  that  the  plaintiff, 
when  he  received  the  bill  from  Hugh  Rowland^  had 
any  knowledge  of  him,  except  that  he  had  given  the 
plaintiff  the  order  for  the  goods ;  nor  that  the  plain- 
tiff when  he  so  received  the  bill,  or  at  the  time  of 
its  acceptance,  had  any  knowledge  of  the  firm  of  Ashby 
and  Co.  on  which  the  same  was  drawn,  or  of  the  state 
of  accounts  between  that  firm  and  Hugh  Rowland  the 
father,  or  knew  the  name  of  any  of  the  partners;  but  it 
was  proved,  that  on  receiving  the  bill,  and  before  its 
acceptance,  he  directed  an  enquiry  into  the  responsi- 
bility of  the  firm,  and  also  sent  to  the  house  where  the 
drfaidants  carried  on  business  to  enquire  whether  they 
would  accept  the  bill,  and  that  the  person  he  sent  had  a 
conversation  with  a  person  unknown  to  him,  (but  who 
was  not  the  defendant  Rowland,)  in  an  inner  room  or 
oountiag-house  in  the  house  where  the  business  was 
carried  on,  and  informed  that  individual  on  what  consi- . 
deration  the  bill  was  drawn,  and  asked  him  whether  it 
wonld  be  accepted,  to  which  he  answered  that  it  would. 
The  question  for  the  opinion  of  this  Court  was,  whe* 
tlier  tbe  plaintiff  was  entided  to  maintain  his  action 
against  the  defendants  for  the  amount  of  th^  accept- 
ance. 
This  case  was  argued  in  last  Michaelmas  term,  by 

Hutchtip' 
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1831.  Hutchinson  for  the  plainti£    In  the  absence  of  fraud, 

-  the  acceptance  of  one  of  several  partners,  m  the  name 

Ll<OTD 

o^amtt  of  the  partnership,  binds  all.  If  the  party  accepting 
bad  no  authority  from  the  other  partners  to  accept, 
and  that  be  known  to  the  person  taking  the  bill,  he  is 
guilty  of  a  fraud  and  cannot  recover  upon  it.  But  that 
is  not  the  case  here*  The  want  of  authority  is  not  to 
be  inferred,  even  if  the  bill  be  taken  not  for  value. 
And  if  it  could,  it  is  questionable  whether,  under  the  cir* 
cumstances,  a  payee,  taking  without  fraud  or  collusion, 
may  not  maintain  an  action.  Here  the  payee  took  the 
bill  for  value,  and  did  (what  a  prudent  man  would  do) 
inquire  whether  the  bill  would  be  accepted.  It  may  be 
said  that  the  plaintiff  did  not  know  who  the  partners 
were,  and,  therefore,  that  it  was  not  taken  on  the  credit 
of  Shaw.  The  bill  here,  however,  having  been  drawn  on 
Ashly  and  Co.,  and  accepted  by  the  firm  in  the  name 
of  Ashby  and  Rowland^  by  which  Ashby^  BaaHand^  and 
Shaix>  had  agreed  to  go,  it  is  the  same  thing  in  e£fect 
as  if  Sum  had  been  named  in  the  acceptance.  Stow 
had  given  authority  to  the  two  to  use  those  names  as  re« 
presenting  him.  In  Vere  v.  Ashby  (a),  Bayley  J.  lays  it 
down  as  a  general  rule,  **  that  where  the  partnership 
name  is  pledged,  any  person  who  either  is  an  actual 
partner,  or  has  allowed  himself  to  be  held  out  to  others 
as  a  partner,  is  liable,  unless  the  party  to  whom  the 
partnership  is  pledged,  is  privy  to  an  intent  to  misapply 
the  money."  Here  the  partnership  name  was  pledged, 
and  there  was  no  evidence  of  an  intention  to  misapply 
the  money.    In  Welis  v.  Masterman  {b)f  Lord  Kenyan 

(a)  10  B*  4f  C.  S96.  (^)  2  E^f*  N.  P.  C  73l« 

says, 


AtHsr* 


IN  THE  First  Year  op  WILLIAM  IV.  27 

says,  that  a  bill  drawn  on  a  partnership  in  their  usual  18S1. 

style  and  firm,  and  accepted  by  one  partner,  binds  the  """" 

whole;  except  where  it  is  put  in  forde  by  a  fraudulent  agmnai 
drawer. 


ScaHettf  Attorney-General^  contra.  Hugh  Bondand^ 
the  drawer  of  the  bill,  had  transactions  with  the  old  firm 
ti  AsUy^  Bawlandf  and  OdHnme^  which  was  carried  on 
under  the  names  of  AMy  and  Co.  The  new  firm  was 
afterwards  carried  on  under  the  firm  ofAshby  and  Botd* 
landf  but  the  drawer  of  the  bill  had  no  transactions  with 
the  firm  in  which  Shaio  was  a  partner.  The  bill  is  here 
drawn  on  Ashby  and  Co.  The  drawer  sold  goods  to 
Ashhf^Mcmiandj  and  Osborne*  It  must  be  assumed,  there^ 
fbre^  that  it  was  drawn  for  a  debt  due  to  him  firom 
Askby^  Baaiand^  and  Osborne.  There  was  no  evidence 
of  any  dealings  between  any  of  them  and  the  drawer  after 
Osborne  had  quitted  or  Shaw  had  joined  the  firm.  He 
knew  nothing  of  S/iaw  when  he  drew  on  Ashbi/  and  Co« 
If  the  drawer^s  son  had  accepted  the  bill  in  the  name  of 
Jskbjf  and  Ca,  there  could  have  been  no  question* 
Suppose  Hugh  Bawland  the  father  had  said,  I  will  give 
you  a  bill  on  the  firm  of  Ashby  and  Co.,  of  which  my 
aoQ  is  liquidating  the  debts,  could  it  then  be  contended 
that  the  bill  taken  was  that  of  any  other  firm  ?  Sham 
having  desired  his  name  not  to  be  used,  his  liability 
depends  entirely  on  his  interest ;  for  here  his  credit  never 
has  been  pledged.  The  firm  paying  the  debts  of  Ashh/ 
and  Co,  accepted  the  bill  for  a  debt  due  from  that  firm. 
SbatD,  a  dormant  partner  in  the  house  of  Ashlgf  and  BaoH 
Umdj  was  not  a  party  to  that  debt,  and  had  no  interest  in 
tbe  fimds  applicable  to  its  payment*    The  debt  was  not 

con- 
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183K  contracted  during  the  time  he  was  a  partner.  Wells  v* 
■""""  Mastermanla)  is  rather  in  favour  of  the  defendant. 
against  There  it  was  held  that  a  bill,  though  drawn  on  a  part- 
nership firm  and  accepted  by  one  of  the  partners,  if  for 
a  separate  debt  of  one  of  them,  shall  not  bind  the  firm, 
as  to  a  party  who  knew  the  consideration  of  the  IhU. 
Applying  that  rule  to  the  present  case,  here  Ht^h  Rem- 
land  draws  a  bill  on  Ashly  and  Co.,  and  it  is  accepted 
by  Ashby  and  Bcmland  for  a  debt  due  from  AsUy  and 
Co.  AsUy  and  Co.  were  at  that  time  an  existing  com- 
pany, for  they  had  debts  to  pay.  The  giving  of  the  bill 
to  the  plaintiff  was  an  assignment  of  a  debt  due  from 
Ashby  and  Co.,  not  from  Ashby  and  Bacoland.  The 
plaintiff  knew  the  bill  as  one  of  Ashby  and  Co.  I£Saa>- 
latkTs  son  had  told  the  father  in  terms  that  there  was  a  new 
partner  Shaw,  the  father  could  not  have  drawn  it  upon 
ShaWj  whom  he  knew  to  have  nothing  to  do  with  the 
debt  he  was  about  to  assign  to  the  plaintiff. 

Hutchinson  in  reply.  The  argument  on  the  other 
side  assumes,  that  the  bill  was  on  account  of  a  debt  due 
from  Ashby  and  Co.  to  the  drawer.  But  that  does  not 
appear  by  the  case.  It  is  also  assumed  that  the  bill  is 
drawn  on  the  old  firm.  It  is  accepted  in  the  name  of 
Ashby  and  Rowland  only.  The  old  firm  did  not  exist  at 
the  time  when  the  bill  was  drawn.  The  acceptance  was 
that  which  alone  could  have  been  given  on  any  other  bill, 
for  Shaw's  name  was  not  to  be  used.  Here  Ashby  and 
Baodand  carrying  on  business  under  that  name  jointly 
with  ShaWf  have  accepted  a  bill  drawn  on  Ashby  and  Co. . 

(o)  2£^.  iV.P.  e.731. 

They 
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They  have  thereby  acknowledged  that  Ashby^  Bjotmland^  1881. 

and  Shftm  are  the  persons  intended  by  the  drawer.  '~^~" 

'^  ^  Lloyd 

Cur.  adv.  VUU.  agamtt 


Lord  Tenterdek  C.  J.,  in  Hilary  term,  delivered  the 
jadgment  of  the  Court 

We  have  considered  this  case,  and  are  of  opinion, 
upon  the  whole,  that  the  plaintiff  is  entitled  to  recover. 
The  bill  was  addressed  to  the  firm  of  Askby  and  Co., 
but  was  accepted  in  the  name  of  Ashby  and  Bowland, 
The  firm  was  in  fact  composed  of  Ashby^  lUmiandj  and 
Shigw,  but  the  names  and  style  they  had  agreed  to  use 
were  Ashby  and  Sawkmd.  Shaw  was  interested  in  the 
house  at  the  time  of  the  acceptance.  No  fraud  was 
found.  A  valid  consideration  was  given  for  the  bill. 
Notwithstanding  the  variance  between  the  names  to 
which  the  bill  is  addressed  and  those  in  which  it  is 
accepted,  we  are  of  opinion  that  the  three  defendants 
most  be  taken  to  be  the  persons  designated  by  the 
acceptance  in  the  name  of  Ashby  and  Bowland^  and  that 
the  acceptance  binds  them  all.  That  being  so,  there 
Host  be  a  new  trial. 

Rule  absolute  for  a  new  triak 


ASUBY. 
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Doe   dem.   Robert   Goldin   against  Thomas 

Lakeman  and  Others. 

Testator  de-       T^JECTMENT  for  messuages  and  lands  situate  in 

viied  estates  to     JLli 

his  son  R.  j£.,  Aveloti  Gfffbrdf  in  the  county  of  Devon.    At  the 

assigns  for  ever,  trial  before  UttUdale  J.j  at  the  Devon  Spring  assizes 

tbeicss  to  the"  1828,  a  verdict  was  found  for  the  plaintifi^  subject  to 

Tsau^VooL  ^®  opinion  of  this  Court  upon  the  following  case :  — 

tbuf  te^^r?  Richard  Hobbs  being  seised  in  fee  of  the  premises  in 

three  daughters  question,  on  the  Sdof  Ju/y  1772,  made  his  will,  duly 

jrespectiTcijf* 

He  then  con-     executed  and  attested,  in  which,  after  bequests  of  lease- 

tinned,  "  And  ' 

I  do  hereby       hold  messuages,  money,  and  chattels  to  his  three  daogh- 

directf  that 

untU  my  said  ters,  whom  he  constituted  also  his  residuary  l^atees,  he 
his  heirs  shaU  devised  as  follows :  —  "I  give  and  devise  to  my  son 
w!wd^alf>"  Ificf^ard  Hobbs,  now  of  the  island  of  Sl.Chrisiopka^s, 
said*ihree™^  all  that  my  messuage,  estate,  lands,  and  premises 
draghters^e  thereto  belonging,  called  or  commonly  known  by  the 
6001.  in  mann^  name  of  Souih  Effbrdf  situate  in  the  parish  of  Aveton 

as  aforesaid, 

he  shall  not        Giffbrdj  in  the  said  county  of  2>ax>i»,  now  in  the  pos^ 

have  possession 

of  the  said  session  of  George  Steer,  to  hold  the  same  premises  to 
renu  and  pro-  ^^Y  said  son  Richard  Hobbs,  his  heirs  and  assigns  for 
UieMid  MiS^"  ever,  subject  nevertheless  to  the  payment  of  the  sum  of 
2^jP^™^,    600/.  of  lawful  money  of  Great  Britain  to  my  said  three 

iiivided  to  and 

amongst  my  said  three  daughters  in  equal  parts  and  proportions,  until  my  said  son  or  his  heirs 
shall  come  to  England  and  pay  the  said  sum  of  600(,  as  aforesaid."  He  further  empowered 
ihe  eldest  daughter  to  let  the  premises  from  time  to  time,  for  terms  of  seven  years ;  and  he 
added,  **  And  in  case  my  said  son  shall  not  come  to  England  during  his  lifetime  to  take 
possession  of  the  said  estate  in  manner  hereinbefore  mentioned,  and  shall  die  without  leaving 
any  issue  lawfully  to  be  begotten,  then  I  give  and  devise  the  said  estate  and  premises  to  my 
said  three  daughters  in  equal  parts  and  proportions,  not  as  joint  tenants  but  as  tenants  in  com- 
mon, and  to  the  respective  heirs  of  their  several  bodies  for  ever.*'  If  either  of  the  younger 
daughters  died  under  age  and  unmarried,  her  monies,  estate,  &c.  were  to  be  divided  equally 
between  the  survivors. 

On  the  testator*s  death  the  daughters  entered,  R,  H,  the  son  being  abroad,  and  they  kept 
possession  till  he  died,  never  having  made  the  required  payment :  Held,  that  their  estate 
jn  the  premises  was  either  a  fee,  conditioned  to  determine  when  R.  H*  *<orhis  heirs," 
■ahould  ful^  the  t^nns  of  the  will,  or  ji  chattel  interest,  subject  to  the  same  event. 

daughters 
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dangfaters  in  manner  following;  that  is  to  say,  the  sum  28S1. 
of  150L  to  my  ddest  dau^rhter  Elizabeth  Hobbst  250/.  V  " 
to  my  daughter  Sarah  $  and  200/.  to  my  daughter  Ann.       Goldin 

ogainu 

Aod  I  do  hereby  direct  that  until  my  said  son  Richard^  Lakziu% 
or  fab  heirs,  shall  come  to  En^and,  and  also  to  pay  to 
my  said  tbree  daughters  the  said  sum  of  6002.  in  manner 
ss  aforesaid,  diat  he  shall  not  have  the  possession  of  the 
said  estate ;  but  that  the  rents  and  profits  arising  from 
the  said  estate  and  premises  shall  be  equally  divided  to 
and  amoDgit  my  said  three  daughters  in  equal  parts  and 
proportions,  until  my  said  son  or  his  heirs  shall  return 
to  Engfand^  and  pay  the  said  sum  of  600/.  as  aforesaid. 
And  I  do  hereby  direct  that  my  said  eldest  daughter 
shall  have  power  to  let  and  set  the  said  estate  and  tene- 
msDi  as  often  as  the  said  estate  shall  come  in  hand,  at 
a  yearly  improved  rent,  for  any  term  of  years  not 
exceeding  seven  years;  and  in  case  my  said  son  shall 
not  corae  to  England  during  his  lifetime,  to  take  pos* 
session  of  the  said  estate  in  manner  hereinbefore  men- 
tioned, imd  shall  die  without  leaving  any  issue  lawfully 
to  be  bq3;otten,  then  I  do  give  and  devise  the  said  estate 
and  premises  to  my  said  three  daughters,  in  equal  parts 
and  pn^rtions,  not  as  joint  tenants,  but  as  tenants  in 
common,  and  to  the  respective  heirs  of  their  several 
bodies  for  ever.  And  in  case  either  of  my  said  two 
danglrters  Sarah  and  Ann  shall  happen  to  die  under  age, 
and  muiarried,  I  do  direct  that  the  monies,  estate,  and 
eflfects  of  her  so  dying  shall  go  to  and  be  divided 
equally  between  the  survivor  of  them  and  my  said  eldest 
daughter  EUzabeth.*' 

Shortly  after  the  execution  of  his  will  the  testator 
died,  leaving  his  said  son  and  three  daughters  him  sur* 
viviog^  his  only  children* 

Michari 
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1831.  RicAard  Hobbs^  the  son  of  the  testator,  was  in  the 

West  Indies  at  the  time  of  his  father's  death.     He  re- 

DoB  dem.  ^  ^  ^    * 

GoEDXK  turned  to  England  in  the  following  year,  and  remained 
Lakuiav.  some  months,  during  which  time  he  resided  with  one 
of  his  sisters  at  Plymouth^  but  went  over  to  the  pro- 
perty in  question,  distant  about  sixteen  mQes,  with 
liie  intention  of  taking  possession,  and  entered  upon  it 
for  that  purpose.  He  subsequently  visited  it  two*  or 
three  times  during  his  stay,  and  after  executing  certain 
articles  of  agreement  (which  were  annexed  to  the  case) 
returned  to  the  island  of  St.  Christopher^  where  he  died 
in  1785,  leaving  no  issue. 

Elizabeth  Hobbsy  the  testator's  eldest  daughter^  married 
Richard  Smithy  and  died  without  issue  in  1774.  Sarahp 
the  second  daughter,  attained  her  full  age,  and  died  un- 
married in  February  1828.  Ann^  the  third,  attained  her 
full  age,  and  married  William  Goldin^  whom  she  sur- 
vived, and  died  in  1824,  leaving  two  sons,  both  of  whotti 
were  bom  in  the  lifetime  of  Richard  Hobbs^  the  son  of 
the  testator.  One  of  them  died  unmarried  in  1826;  the 
other,  Robert  Goldin,  was  the  lessor  of  the  plaintiff. 

The  sum  of  600/.  directed  by  the  will  to  be  paid  by 
Richard  Hobbs  in  certain  proportions  to  his  three  sisters 
was  never  paid  by  him,  unless  the  articles  of  agreement 
above  and  hereafter  mentioned  could  be  deemed  to 
operate  as  a  payment. 

After  the  return  of  Richard  Hobbs  to  the  West  Indies 
in  1773,  a  creditor  of  his,  at  his  instance,  was  allowed 
to  receive  the  rents  of  the  premises  for  a  short  time,  until 
his  debt  was  satisfied ;  but  Richard  Smith  and  Elizabeth 
his  wife  received  them  both  before  and  after,  until  the 
death  of  the  latter  in  27741,  subsequently  to  which  time 
they  were  received  by  Sarah  Hobbs^  who  also  had  the 

custody 
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custody  of  the  title-deeds  till  1787;  and  during  this        18S1. 
period  the  interest  upon  a  mortgage  of  the  premises       

J  Do«  dem. 

made  by  the  said  Richard  Hobbs  to  one  Susannah  Goldin 
MaBeitf  for  money  lent  by  her  to  him,  was  paid  out  LArzMAv. 
of  such  rents  and  profits.  In  1785  a  second  mortgage 
of  the  premises  was  made  by  Richard  Hobbs  to  one 
Richard  Ldvermorej  for  money  which  he  had  lent  to 
Hcbbs.  In  1787  Sarah  Hobbs  and  her  sister  Ann  Goldin^ 
then  a  widow,  executed  a  conveyance  in  fee  of  the  pre- 
mises to  Christopher  Savery^  the  two  mortgagees  being 
parties  to  the  instrument;  and  the  principal,  and  all 
mterest  due  on  the  said  mortgages,  were  discharged  out 
of  the  purchase-money. 

On  die  2^d  of  December  1826,  the  lessor  of  the 
plabtiff  made  an  entry  on  the  premises  with  the  know- 
ledge of  the  defendants,  for  the  purpose  of  avoiding  all 
fines,  if  any  such  had  been  levied. 

Tlie  agreement  of  1773  before  referred  to  was  made 
between  Richard  Smith  and  Elizabeth  his  wife,  the  tes- 
tator's eldest  daughter,  and  Sarah  Hobbs^  his  second 
daughter,  of  the  first  part;  the  two  executors  of  the 
testator's  will  on  behalf  of  Ann  Hobbsj  the  third  sister, 
who  was  an  infant,  of  the  second  part;  and  Richard 
Hcbbs^  the  testator's  son,  of  the  third  part.  By  this 
instrainent,  after  reciting  that  Richard  had,  in  con- 
formity to  the  will,  come  to  England  and  taken  posses- 
sion of  the  estate,  but  had  not  paid  the  600/.  as  the  will 
directed,  it  was  witnessed  that  Smith  and  his  wife  and 
Sarah  Hobbs  agreed  and  covenanted  with  the  said  Richard 
(the  executors  consenting  and  ratifying  the  agreement, 
as  fiur  as  they  lawfully  might,  on  behalf  of  Ann  Hobbs^) 
that  they  would  permit  the  said  Richard  to  let  the  pre- 
mises for  any  tenn  or  terms  not  exceeding  seven  years, 

V#i.IL  D  at 
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18S1.       at  the  best  rent  that  could  be  gotten,  he  making  the 
rent  payable  to  Smith  and  his  wife  and  Sarah  Hobbs, 

Dot  deni* 

GoLDiv       who  should  discharge  out  of  it,  first  the  rates,  taxes,  and 

ngnintf 

Lammak.  outgoings  of  the  estate,  and  then  the  interest  of  the  600L 
due  to  the  sisters  under  the  will,  and  should  pay  Richard 
Hobbs  the  residue ;  and  should,  on  payment  of  the  600/. 
and  interest,  deliver  up  the  premises  again  to  Richard^ 
with  all  the  title-deeds  and  muniments.  And  Richard 
Hobbs  agreed  and  covenanted  to  pay  the  600/.  at  six 
months'  notice,  or,  in  default  thereof,  give  up  possession 
of  the  premises  to  Smith  and  his  wife  and  Ann  HobbSf 
who  should  thereafter,  and  until  such  payment,  receive 
the  rents  and  profits  to  be  applied  as  before  men- 
tioned. In  the  conveyance  of  1787,  SarcA  Hobbs  and 
Ann  Goldin  described  themselves  as  the  sisters  and  co- 
heiresses of  Richard  Hobbs  {Sarah  being  also  admini- 
stratrix de  bonis  non  of  Smithy  then  deceased);  and  after 
reciting  the  before-mentioned  agreement,  and  that  Smith 
and  his  wife  and  Sarah  Hobbs  had,  in  pursuance  thereof 
successively  kept  possession  of  the  premises  and  title- 
deeds,  and  received  the  rents  and  profits,  and  that  the 
interest  of  the  said  600/.  had  been  paid,  but  the  princi- 
pal remained  due,  they  did  by  those  indentures,  for  the 
considerations  therein  mentioned  (among  which  was  the 
paying  oSoi  MaUetfs  and  Livermore's  mortgages),  grant, 
bargain,  sell,  &c.  the  said  premises  to  Christopher  Savery^ 
his  heirs  and  assigns  for  ever,  discharged  from  the  pay- 
ment of  the  said  600/.,  the  receipt  of  which  they  ac- 
knowledged.  In  this  conveyance  was  included  the  right 
of  dower  oi Richard  Hobbs's  widow,  which  she  had  before 
conveyed  in  trust  for  Sarah  and  Ann  for  a  valuable  con- 
sideration. 

This  case  was  argued  at  the  sittings  in  banc  before 

Michael^ 
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Miekadmas  term  1830;  and  it  was  then  contended  on       I83L 
behalf  of  the  defendants,  that  the  agreement  of  1773       

Do«  dem. 

operated,  on  Richard  Hoobs*3  part,  as  a  payment  of  the  Goldin 
600^  and  was  recognised  as  such  by  the  other  parties ;  Laksmax. 
and  that  if  the  consent  of  the  executors  on  behalf  of 
Attn  Hobbs  (then  an  infant)  was  not  a  yah'd  recognition 
by  her,  still  she  had  ratified  it  by  her  execution  of  the 
conveyance  of  1787,  in  the  terms  above  stated.  But 
supposing  that  there  had  not  been  a  payment,  or  any 
thing  equivalent  to  it,  then  it  was  contended  that  the 
remainder  had  never  vested ;  for  that,  in  default  of  pay- 
ment of  the  600/.,  Richard  took  no  estate,  but  a  con- 
ditional fee  or  chattel  interest  passed  to  the  sisters 
immediately  by  the  devise  of  the  rents  and  profits,  and 
had  never  been  divested  again ;  and  that  if  Richard  had 
taken  any  estate  in  the  first  instance,  that  estate  must 
have  been  a  fee-simple,  and  the  supposed  remainder  to 
die  sbters  was,  in  fact,  an  executory  devise  limited  upon 
an  indefinite  failure  of  issue  in  Richardy  and  therefore 
void.  The  learned  Judges  were  clearly  of  opinion  that 
Jbm  Hobbs  was  not  bound  in  the  first  instance  by  the 

• 

instrament  executed  during  her  minonty,  whatever  might 
be  its  operation ;  that  if  she  took  an  estate  tail  at  the  death 
of  Richard^  her  supposed  ratification  of  the  instrument 
after  that  event  could  not  give  it  the  effect  contended 
for;  and  that  the  execution  of  this  instrument  by  Richard^ 
and  the  other  acts  done  by  him  during  his  stay  in  £;ig- 
landj  could  not  in  fact  be  considered  as  a  coming  to 
take  possession  in  such  manner  as  was  directed  by  the 
will.  Bat  they  desired  that  the  other  points  of  the  case 
should  be  argued  before  the  full  Court  The  case  was 
further  argued  in  Hilary  term. 

D  2  Praed 
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18S1.  Praed  for  the  lessor  of  the  plaintiff.     The  sisters  of 

J"~"       Bidiard  Hobbs*  under  one  of  whom  the  lessor  of  the 

Doi  dein. 

GoLDzir       plaintiff  claims,  had  an  estate  tail  vested  in  them  at  the 

ogauui 

Lakimav.  time  of  the  conveyance  to  Savery  ;  and,  consequently, 
that  conveyance  was  ineffectual.  The  operation  of  the 
devise,  viewing  it  apart  from  the  provision  with  respect 
to  Richard^s  coming  to  England^  is  to  give  an  estate 
tail  to  Richardf  with  remainder  to  his  sisters  in  tail. 
It  is  true  the  testator,  in  the  first  instance,  devises  to 
Bichardj  and  his  heirs  and  assigns  for  ever;  but 
this  is  qualified  by  the  subsequent  words,  if  he  shall 
die  **  without  leaving  any  issue  lawfully  to  be  begotten," 
which  shew  an  intention  to  restrain  the  term  **  heirs"  to 
the  heirs  of  his  body ;  and  therefore  an  estate  tail  only 
is  created.  The  cases  bearing  on  this  subject  are  col- 
lected in  6  Cruises  Dig.  tit  38.  c.  12.  p.  250,  &c  3d  ed. 
The  charge  of  600/.  upon  this  estate  does  not  enlarge 
it  to  a  fee-simple;  though  in  the  case  of  a  life-estate  it 
would  be  otherwise.  Doe  v.  Fyldes{a\  Denn  v.  Sla* 
ter  (J),  Tenny  v.  Agar  (c),  Raggett  v.  Beattie  (d).  The 
testator's  object  clearly  was  to  keep  the  estate  in  his 
family,  restraining  it,  first  to  the  son  and  his  issue,  and, 
secondly,  to  the  daughters  and  theirs.  But  it  was  also 
his  desire  to  enforce  Richard's  coming  to  Ettgland  and 
paying  the  600/.,  by  withholding  the  estate  from  him  in 
the  mean  time.  To  accomplish  this  intention,  he  de- 
vised the  rents  and  profits  of  the  estate  to  be  equally 
divided  among  his  three  daughters  until  Richard  or  his 
heirs  should  return  to  England  and  make  the  payment ; 
and  he  empowered  the  eldest  sister  during  that  time  to 
let  the  estate  for  terms  of  seven  years.     The  words 

(a)  Cowp.  839.  (6)  5  T»  R.  355. 

(«)    i9Mati,iSi.  {d)  SJlmgh.943. 

«  until 


agcantt 
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*'  until  my  son  Richard  or  his  heirs  shall  come  to  18S1. 
England^**  in  this  part  of  the  will,  clearly  mean  heirs  of  — ■ 
the  body;  for  otherwise  the  term  heirs  must  apply  to  the  Goldik 
sisters,  who  were  already  in  England.  The  intention 
was  not  to  give  the  estate  itself  to  the  daughters^  but 
only  to  enable  the  eldest  sister  to  receive  the  rents  and 
profits  as  a  trustee  for  them  till  Bichard^  or  the  heirs 
of  his  body,  should  return  and  pay  the  sisters  their 
respective  portions,  or  till  Richard  should  die,  leaving 
no  sndi  heirs.  {Parke  J.  The  sisters  are  to  take 
equally  under  this  devise,  though  the  sums  of  money  to 
be  paid  to  them,  when  the  son  or  his  heirs  return,  are 
unequal.]]  It  was  said  on  the  other  side,  that  this 
devise  of  the  rents  and  profits  carried  the  land,  and  that 
it  gave  the  daughters  an  estate  of  inheritance,  determin- 
able only  when  Richard  or  his  heirs,  indefinitely,  should 
return  and  pay  the  600^  It  cannot  be  maintained 
against  the  case  of  Piice  v.  Vaughan  (a),  (which  was 
cited  in  the  former  argument),  that  the  land  does  not 
pass  by  a  devise  of  the  rents  and  profits ;  but  it  is  not 
dear  from  that  case  that  such  devise  will  pass  the 
estate  of  inheritance  here  contended  for,  or  any  thing 
more  than  a  chattel  interest.  This  intermediate  devise, 
if  so  considered,  does  not  support  the  assumption  that 
Richard  was  intended  to  take  an  estate,  if  any,  in  fee- 
sim{de,  and  that  the  ultimate  limitation  to  the  sisters 
was  on  an  indefinite  failure  of  issue.  And  any  difiiculty 
that  might  be  raised  as  to  the  effect  of  this  devise  of  the 
rents  and  profits,  in  ca^  of  the  death  of  one  or  more 
of  the  sisters  before  payment  of  the  600/.,  is  removed,  if 
the  will  be  read  as  giving  the  estate  tail  to  the  three 

(a)  Jtieyn,  45. 

D  3  sisters 
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1831.       sisters  immediatelyi  and  until  Richard  or  his  heirs  re- 
■     ~        turn  to  England  and  pay;  and  the  clause  as  to  the 

Dos  dein* 

GoLDiN  rents  and  profits  merely  as  the  direction  of  tha  testator 
LAKtMAif.  concerning  the  distribution  of  these,  until  such  return 
and  payment  "  A  particular  estate  may  be  transposed, 
and  placed  either  before  or  after  some  other  estate 
given  by  the  will,  if  such  transposition  be  necessary  to 
fulfil  the  intent  of  the  testator."  6  Cruise,  Dig.  tit.  38. 
c.  9.  p.  162.  Crreen  v.  Hayman  (a),  Brownsmord  v. 
Edwards  (i).  The  general  intent  of  the  testator  is  to  be 
carried  into  efiect,  notwithstanding  any  particular  in- 
tention that  may  be  inconsistent  with  it ;  Robinson  y. 
Robinson {c);  and  that  general  intent  will  be  consulted 
in  the  present  case,  if  the  devise  be  construed  as  giving 
the  daughters  an  estate  tail  in  the  first  instance,  subject 
to  be  divested  if  Richard  Hobbsj  or  the  heirs  of  his  body, 
should  return  to  take  possession  on  the  terms  of  the 
will,  with  remainder  over  to  the  daughters  in  tail,  if 
Richard,  after  so  taking  possession,  should  die  without 
leaving  heirs  of  his  body. 

Coleridge  contra.  The  lessor  of  the  plaintifi^  has  no 
claim  unless  an  estate  tail  has  vested  in  the  daughters 
of  the  testator ;  and  that  was  not  the  effect  of  the  will. 
There  is  nothing  to  shew  that  the  testator's  intention 
was  such  as  has  been  affirmed  on  the  other  side :  his 
object  appears  to  have  been  to  give  Richard  the  estate 
in  fee,  only  securing  to  the  daughters  the  payment  of 
600/.  The  limitation  over  to*them  in  tail  depends  on 
two  events :  *^  In  case  my  said  son  shall  not  come  to 
England  during  his  lifetime  to  take  possession  of  the 

(i>)  2  Cha*  Ca.  10.  (6)  2  Ve$,  ien.24S.  (c)  1  Burr,  58. 

said 
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said  estate  in  manner  hereinbefore  mentioned^  and  shall       1881. 
die  without  leaving  any  issue  lawfully  to  be  begotten.*'       — — - 

Doe  dem* 

Taking  these  two  conditions  together,  and  comparing  Goldiit 
them  with  the  former  part  of  the  will,  it  is  clear  that  the 
meaning  of  the  first  proviso  is,  in  case  Richard  or  his  heirs 
should  not  come  to  England  to  take  possession.  The 
clause  cannot  be  read  as  if  the  remainder  were  to  d&- . 
pend  upon  one  or  the  other  of  the  two  events  there 
mentioned;  for  then  it  must  be  contended,  that  i( Richard 
had  died  in  the  West  Indies,  leaving  heirs,  they  might 
have  been  cut  off  from  the  estate,  because  Richard  had 
not  in  person  gone  to  England  for  the  purpose  speci- 
fied; which  evidently  was  not  intended.  To  construe 
die  clause  in  the  alternative,  the  Court  must  be  called 
upon  to  read  **  or"  for  ^*  and ;"  and  that  to  defeat  the 
Jtestator's  intention:  whereas  in  SouUev.  Gerrard{a\  and 
several  other  cases,  (collected  in  6  Cruisers  Dig.,  tit  88. 
c9.  p.  157,  &C.)  the  Court  has  substituted  *^and"  for 
^or,**  to  prevent  that  intention  from  being  frustrated.  By 
the  plain  construction  of  this  will,  if  Richard  had  taken 
any  estate  under  it,  he  would  have  had  an  estate  in  fee; 
the  alternate  remainder,  therefore,  to  the  daughters  could 
only  be  an  executory  devise :  but  as  Richard,  in  feet,  had 
not  die  estate  in  the  first  instance,  and  as  the  devise  to 
him  and  his  heirs  would  take  efiect  only  when  he  or 
such  h^rs,  indefinitely,  should  come  to  England  to  take 
possession  according  to  the  will,  that  executory  devise 
was  v(nd,  as  depending  on  an  indefinite  fiiilure  of  issue, 
and  that  in  a  person  who  was  as  yet  a  stranger  to  the 
estate.  The  estate  which  the  daughters  took  till  their 
btother  should  comply  with  the  will  was  not  an  estate 

(a)  Cro.EHx,6^S. 

D  4  tail 
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1831.        tail;  and  it  has  never  been  determined.    That  the  devise 
of  the  rents  and  profits  gave  them  an  estate  in  the  land, 

Do«  dem.       ^  ... 

GoLDiK       is  agreed :  this,  however,  is  said  on  the  other  side  to  have 

against  ,  - 

Laxpuak.      been  merely  a  chattel  interest,  to  secure  the  payment  of 
the  600/.    But  no  provision  is  made,  in  case  one  or  more 
of  the  daughters  die,  for  payment  of  their  shares  of  that 
bequest.     The  estate  is  given  to  them  till  Richard  or 
his  heirs  return,  which  is  an  indefinite  period:  and  this 
last  argument  was  relied  upon  in  Price  v.  Vaughan  (a), 
as  shewing  that  the  estate  there  in  question  was  not  a 
chattel  interest.  [Lord  Tenterden  C.  J.  The  wo/'ds  "  un- 
til my  son  Richard  or  his  heirs  shall  come  to  Englandy" 
must  refer  to  the  heirs  of  his  body ;  because,  otherwise, 
the  daughters,  who  actually  were  in  Englandy  are  the 
heirs.]     Still,  the  duration  of  the  estate  is  uncertain, 
and  the  argument  in  Price  v.  Vatdghan  applies.     A  gran{ 
to  the  daughters  and  their  heirs,  until  the  events  spe- 
cified in  the  devise,  would  have  given  a  base  fee ;  but 
in  a  will,  such  an  estate  may  pass  without  the  word 
heirs,  if  the  intention  be  clear.     The  daughters,  there- 
fore, in  this  case  took  a  base  fee  until  Richard  or  his 
heirs  should  come  to  England  and  pay  the  600/.  as  di- 
rected by  the  will.     That  event  had  not  happened  when 
the  conveyance  was  made  to  Savery.     [Lord  Tenter^ 
defi  C.J.    The  estate,  then,  is  still  existing;  and  if  so,  it 
defeats  the  claim  of  the  lessor  of  the  plaintiff*.]     If  it  be 
only  a  chattel  interest,  the  efiect,  as  to  him,  is  the  same. 
To  obviate  this  objection,  it  is  said,  that  the  estate  tail 
limited  to  the  daughters  may  be  transposed,  so  as  to 
take  place  of  the  first  devise  to  them ;  but  this  has  only 
been  done  where  it  was  plainly  necessary  for  the  ao- 

(a)  dUjpu45, 

complish- 
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coinplishment  of  the  testator's  purpose;  otherwise,  the        1831. 
parts  of  the  will  must  be  read  in  the  order  given  them        """" 

Doe  dem. 

by  the  testator.  Goldik 

The  sisters,  then,  took  by  this  devise  an  estate  which      Laumav. 
has  never  yet  been  divested.     If  any  thing  could  have 
vested  in  Rkhardj  it  would,  as  already  observed,  have 
been  a   fee-simple.     The  devise  to   him  in  the  first 
instance  is  clearly  in  fee ;  and  the  rest  of  the  will,  taken 
together,    bears   the  same   construction.     The  charge 
upon  the  land  tends  to  shew  that  this  was  the  testator's 
meaning.    It  is  true  that  where  an  estate  tail  is  actually 
created,  such  a  charge  does  not  convert  it  into  a  fee; 
but  where  the  question  is,  whether  the  estate  be  in  tail 
or  fee^  a  charge  like  this  is  to  be  considered,  among 
other  circumstances,   as   evidence  of  the  testator's  in- 
tention.    In  Pells  V.  Brawn  (a),  where  the  devise  was  to 
Thomas  and  his  heirs  for  ever,  with  a  limitation  to  his 
brother  if  Thomas  died  without  issue,  living  his  said 
brother,  it  was  held  that  Thomas  took  in  fee ;  and  it  was 
rdied  upon  in  support  of  this  construction,  that  the 
devise  was   made  to   him,    *^  paying  to   his  brother 
Richard  20/."     And  where  the  devise  is  in  fee  in  the 
first  instance,  it  makes  no  di£Perence  if,  by  a  subsequent 
daase,  a  remainder  over  is  limited  on  a  particular  event 
and  the  death  of  the  first  devisee  without  heirs  of  his 
body;   such  remainder  amounting  only  to  an  executory 
devise,  which  cannot  alter  the  nature  of  the  preceding 
one.    Collenson  v.  Wright  (i),  Feame  on  Contingent  jRe- 
maindersj  p.  507.  6th  ed.     In  any  view  of  this   case, 
therefore^  no  estate  tail  has  ever  vested  in  the  sisters  of 
Richard  Hobbs  s  since  the  devise  to  them  relied  upon  on 

(a)  Cnh  Jae.  590i  (b)  I  Sid.  148. 

the 
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1831.  the  other  side  was  either  limited  on  a  fee,  and  void  as 

""""  depending  on  too  remote  a  contingency ;  or  was  to  take 

Dos  deiD* 

GoLDiK  effect  after  an  estate  (whether  base  fee  or  chattel  in- 

lIulkam.  terest)  which  has  never  been  determined. 


Praed  in  reply.  In  the  clauses,  if  ^^  my  said  son  shall 
not  come  to  Etigland  during  his  lifetime  to  take  pos- 
session of  the  said  estate  in  manner  hereinbefore  men- 
tioned, and  shall  die  without  leaving  any  issue  lawfully 
to  be  begotten,"  the  latter  words  seem  clearly  referable 
to  the  time  of  RicharcTs  death ;  and  this  contradicts  the 
supposition  of  an  indefinite  failure  of  issue  being  con- 
templated. 

Cur.  ado*  vtdi. 

Lord  Tenterden  C.  J.,  in  Hilary  term,  delivered  the 
judgment  of  the  Court.  It  is  di£Bcult  to  understand  in 
this  case  what  really  was  the  testator's  intention;  and  still 
more  so  to  see  how  that  intention  can  be  carried  into 
efiect.  But,  on  the  best  consideration  we  can  give  tlie  sub- 
ject, we  are  of  opinion  that  the  daughters  took  under  this 
will  either  a  fee-simple  on  condition, — namely,  to  deter- 
mine when  Richard  Hobbs  or  his  heirs  should  return  to 
England  and  pay  the  sum  of  600/.  as  directed,  — or  a 
chattel  interest  to  continue  till  such  return  and  pay- 
ment It  is  an  established  rule,  that  a  devise  of  the 
rents  and  profits  is  a  devise  of  the  land :  the  daughters, 
therefore,  clearly  took  an  estate  (of  whichever  de- 
scription) under  this  will;  and  as  the  600/.  were  not 
paid,  their  interest  had  never  been  divested  at  the  time 
of  the  conveyance  to  Savety.  The  plaintiflf^  therefore,  is 
not  entitled  to  recover. 

Judgment  for  the  defendants. 
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The  Dock  Company  at  Kingston-upon-Hull 
against  William  Browne  and  Others. 

DEBT  for  tonnage  duties  in  respect  of  ships  and  The  port  of  ^^-^t^t  -^.n; 
vessels  of  the  defendants  havini;  laden  and  unladen  Jiuii  u  men-  y-^^"^  -/« 

tioned  in  acts  '^  ^  ^  <^<*'  / 

goods  within  the   port  of  Kingston-upon^Hull.     Plea,  ofparliament,J/&^^f^  ^ 

nil  debent.  ^^^''At^^M 

At  the  trial  before  Bayley  J.,  at  the  Lent  assizes  for  ZTJ^^lX  '^'^^"^ 

Yorkshire  1829,  a  verdict  was  found  for  the  plaintiffs,  J^''""^^^ 

subject  to  the  opinion  of  this  Court  upon  the  foliowinir  unde«uuiding^ 

*  "^  °    as  denoting  a 

case  :  — -  particalarplace; 

and,  secondly^ 

The  plaindffi  are  the  proprietors  of  extensive  docks,  in  a  laiger 

acceptation,  as 

basins,  quays,  and  wharfs  at  the  town  and  port  of  King"  comprising 
st(m-4ipon^Hull  s   the  defendants  are  the  owners  of  a  nameadis. 
brig  which  sailed  with  goods,  on  the  14th  of  April  1828,  pt^^cS 
from  Goole  on  a  voyaire  to  Hamburgh,  and  returned  the  ^^K*^®'  ^°r  ^ 

J^^  o   '  purposes  of  the 

foOowinir  month  with  a  cari?o  of  wool  and  hides  from  "^enue,  and  of 

^^  ^  ^  which  JTrngj/on- 

Hamburgh  to  Goole.     Goole  is  situated  on  the  river  ujton-HuUh 

the  chief. 

Ousey  and  is  within  and  parcel  of  the  duchy  of  Lancaster  /      The  sutute 

and  the  undertakers  of  the  Aire  and  Colder  navigation  ,,  42.',  which  ' 

have  there  recently  made  docks  (being  artificial  exca-  S^  c^ii^y 

vaticH^  in  the  land  adjacent  to  the  river),   and  built  "h^^^j^^ 

quays,  warehouses,  and  other  conveniences  suitable  for  '°^^  ^J  8o\°K 

*     -^^  '  outofthehar- 

carrying  on  a  foreign  trade.     Kingston^uponnHtdl  is  a  ^^^ "'  ^^g- 
town  corporate,  the  mayor  and  corporation  of  which  and  the  com. 
have  jurisdiction  over  the  town,  and  county  of  the  same,  docks  within 
It  lies  upon  the  river  Humbert  into  which  river,  and  nngston^uptm' 
considerably  to  the  westward  of  the  town,  fall  the  two  ingor^a^^^ 

anyofthdr 
€trga  wiAin  ike  mad  port,  must  be  construed  as  using  the  term  **  port"  in  the  popular  sense ; 
sod  not,  tbcfefore,  as  extending  the  burden  of  dock  duties  to  places  which,  in  point  of 
kai  deKripdoDy  are  writbout  the  port  of  HuUf  as  Gooftf  on  the  river  Ouse, 

rivers 
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rivers  Ouse  and  Trent^  the  former  passing  from  York  to 
SeUn/y  RaxDcliffe,  Howderip  and  Goole  in  the  order  here 
mentioned;  Goole  being  about  twenty-five  miles  from 
Ktngston*tq)on'HuU :  the  latter  running  from  Stoclemth 
and  Gainsborough ;  and  both  losing  at  their  confluence 
their  respective  names  in  that  of  Humber.  On  the 
south  side  of  that  river  are  situated  the  several  towns 
or  places  of  Barrow^  Barton^  Briggy  and  Ferriby»Sluicej 
all  above  the  town  of  Kingston-upon-HvlL 

By  an  act  of  parliament,  14  G.  3.  c,  56.y  for  making 
and  establishing  public  quays  at  Kingston'Upon^HuU^ 
&c.  and  for  the  benefit  of  commerce  in  the  port  of 
Kingston'upon-Htdly  and  for  making  divers  works  for 
the  accommodation  of  vessels  using  the  said  port ;  after 
reciting  an  act  of  the  14  Car.  2.  (which  again  recites  an 
act  made  1  Eliz,,  directing  that  no  goods,  &c.  should  be 
shipped  or  discharged  but  in  or  upon  certain  places 
therein  described,  except  the  port  of  HuU)i  by  which  act 
of  Charles  11.  the  king  was  enabled,  by  his  commission, 
to  appoint  from  time  to  time  such  places  wherein  it 
should  be  lawful  so  to  ship  and  discharge  goods,  except 
the  town  of  Htdl^  &c. ;  by  reason  of  which  exception^  the 
present  act  (of  14  G.  3.)  was  necessary  for  the  purpose 
of  establishing  lawful  quays  at  the  port  of  Kingston-upon" 
Hull:  —  It  was  amongst  other  things  enacted,  that  his 
majesty  should  assign  necessary  places  and  quays  at 
Kingston-upoji^Hully  and  settle  the  extents  and  limits  of 
the  same,  on  which  quays,  &c.  all  goods  brought  by 
way  of  merchandize  from  any  of  the  parts  beyond  the 
seas  were  to  be  landed.  And  for  the  purpose  of  reim- 
bursing the  company  therein  described  for  making  and 
maintaining  the  basin,  docks,  and  other  works  there 
mentioned,  and  enabling  them  to  keep  the  said  works  in 

repair, 
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repair,  certain  rates  were  to  be  paid  by  ships  or  vessels 
(with  certain  exceptions)  coming  into  or  going  out  of  the 
harbour,  and  the  said  basin  or  docks  within  the  port  of 
KingsUm-upon-Htdlj  or  lading  or  unlading  within  the 
said  port  (a).  But  it  was  enacted,  that  vessels  coming 
coastwise  from  or  to  any  place  up  the  rivers  Trent  or 
Ouscj  within  the  limits  of  the  port  of  Hull  as  then  used, 
should  not  be  liable  for  the  rates  unless  such  vessels 
should  come  into  or  go  out  of  the  said  basin  or  dock, 
or  any  part  of  the  harbour  called  Hull  Basin,  or  should 
lade  or  unlade  within  any  part  of  the  river  Humber,  or 
if  such  vessels  should  go  into  the  said  harbour  solely  for 
the  purpose  of  custom-house  clearance.  It  was  also 
enacted,  that  regulations  to  be  made  in  furtherance  of 

• 

the  act  should  be  published  in  the  town  of  Kingston-upon* 
Hull  g  and  that  any  two  justices  of  the  peace  oi  King" 
stan^iqxm'Hull  might  issue  a  warrant  for  distraining  for 
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(a)  The  lubstance  of  section  42.  is  as  follows :  **  That  in  consideration 

of  dw  ezpences  incurred  by  the  company  about  the  ba&in»  &c.  there  aliall 

be  payable  and  paid,  from  and  after  the  3tst  day  of  December  1774, 

to  the  said  company,  or  to  their  collectors  or  deputies  for  their  use,  for 

every  ship  or  vessel  (the  King's  ships  of  war,  and  other  ships  and  vessels 

enployed  in  his  Majesty's  service,  only  excepted,)  coming  into  or  going 

out  of  tfae  aaid  harbour,  ba&in,  or  docks,  within  the  port  of  Kingslon-upon' 

ffwBs  or  unlading  or  putting  on  shore,  or  lading  or  taking  on  board,  any 

ef  tbcir  cai^o  or  any  goods,  wares,  or  merchandise,  within  the  said  port, 

by  tfae  master  or  commander,  owner  or  owners  of  every  such  ship  or 

msd,  the  several  rates  or  duties  of  tonnage  hereafter  described ;  that  is 

to  s^,  for  every  ship  or  vessel  coming  to  or  going  between  the  port  of 

IiMffien'4ip(m-HuU  and  any  port  to  the  northward  of  Yarmoutk^  &c.  for 

emy  too  two-pence.     (And  so  as  to  other  places.)     Which  rates  or 

duties  shall  be  and  are  vested  in  the  Dock  Company,  and  shall  be  paid  at 

the  vessel's  entry  inwards,  or  clearance  or  discharge  outwards :  or  in  case 

any  ships  or  vessels  shall  not  enter  as  aforesaid,  then,  at  any  time  before 

ndi  ships  or  vessels  shall  proceed  from  the  said  port,  at  the  custom-house 

in  the  said  port." 

Sectioo  44.  is  given  at  length  in  the  judgmeat. 

penalties 
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penalties  incurred  under  that  act,  with  a  power  of  appeal 
to  the  quarter  sessions  held  for  the  town  and  county  of 
the  town.  The  rights  of  the  Trinity  House  in  and  con- 
cerning the  haven  of  the  town  of  Kingston-upoU'IIuU 

m 

were  especially  reserved;  and  the  rights  of  the  corpora- 
tion to  have  the  port  called  Sayer  Creek,  then  called  HuU^ 
for  ever  annexed  to  the  said  town  and  liberties  thereof. 
In  pursuance  of  this  act  of  parliament,  a  considerable 
part  of  the  now  existing  docks,  basins,  quays,  and  con- 
veniences were  constructed. 

By  an  act  of  parliament  passed  42  G.  S.,  reciting  that 
by  reason  of  the  increase  of  the  trade  and  commerce  of 
the  port  of  Kingston-upon-Htdl,  the  basin  or  dock  and 
the  harbour  of  Kingston'Upon'Hull  were  not  sufficient 
for  the  reception  and  accommodation  of  the  vessels  be- 
longing to  and  using  the  said  port,  and  that  it  was  ex- 
pedient, for  the  greater  accommodation  and  benefit  of 
the  trade  of  the  said  port,  that  an  additional  basin  or 
dock  should  be  made  at  the  said  port  in  the  manner  there- 
inafter described,  the  Dock  Company  were  empowered 
to  make  such  additional  dock.  By  a  subsequent  act, 
passed  45  G.  S.,  reciting  the  former  dock  acts,  it  was 
enacted,  that  the  same  rights  and  privileges  which  be- 
longed to  the  then  present  port  of  Kingstan-upon-HuU 
should  be  extended  to  the  docks  and  basins  respectively, 
which  to  all  intents  and  purposes  should  be  deemed  and 
held  to  be  part  of  the  port  of  Kingstotiriipon-Hull ;  and 
that  vessels  entering  into  and  loading  or  unloading  in  the 
said  docks  or  basins  should  be  subject  to  the  several 
regulations,  and  liable  to  the  several  duties,  to  which 
they  were  or  would  have  been  liable  in  the  port  of 
KingstoTi'-upon'HuU. 

The  port  of  Htdl  is  mentioned  in  existing  documents 
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of  as  early  a  period  as  the  reign  of  Kiog  John.  In  the 
great  roil  of  the  pipe  of  the  sixth  year  of  that  king,  is 
an  account  of  the  fifteenths  of  the  merchants  for  the  sea- 
ports during  a  certain  period:  the  fifteenths  of  HiiU 
are  there  reckoned  at  344/.  14^.  ^\d.  And  there  is  also 
an  account  of  the  fifteenths  of  Scarhorough^  York,  SeUy^ 
Barton^  Grimsby^  and  other  places.  In  the  great  roll  of 
the  pipe  9  Ed»  1.  is  an  entry  of  the  customs  of  wools, 
skins,  and  leather  at  the  port  of  HuU  for  one  year, 
amounting  to  1086/.  lOs.  S\d.  In  the  roll  17  Ed.  1.  is 
another  entry  of  the  customs  of  wool,  fells,  and  hides  in 
the  port  o(HulL  The  case  further  stated  an  inquisition 
and  extent,  in  the  21  Ed.  1.,  of  the  town  of  Wike^upon" 
Hullj  and  of  the  lands,  tenements,  &c.  thereto  adjacent 
and  belonging ;  and  it  then  cited  entries  in  the  pipe  roll 
28  Ed.  1.  of  customs  for  wools,  &c.  returned  by  the  col- 
lectors of  the  customs,  for  <^  The  Port  o(  Kingstofh-upoH' 
HiM^  and  similar  entries  for  ^^  Kingston-upon^Hvll^^ 
finom  the  pipe  roll  31  Ed.  1. 

By  letters  patent  S^^ Bic.  2.  the  king  granted  to  the 
mayor,  bailiff,  and  burgesses  of  the  town  of  Kingston' 
ujxm'HuUf  for  the  improvement  of  the  same  town,  to 
have  the  port  below  the  same  town  lately  called  Sayer^ 
aykj  now  called  Htdlj  for  ever  annexed  to  the  town 
aforesaid,  and  liberty  of  the  same,  from  Scidcotegote  as 
&r  as  the  middle  course  of  the  water  of  Humber^  to 
build,  &c  for  the  improvement,  defence,  preservation, 
and  augmentation  of  the  town  aforesaid ;  and  Edward  the 
Fourth  made  a  similar  grant.  Henry  the  Sixth,  in  con- 
sideration that  the  port  of  tlie  town  of  Kingston-upon" 
HuUj  by  the  daily  course  of  the  tides  and  of  tempests,  &c. 
was  removed  further  from  the  town  than  it  was  ac- 
customed to  be,  and  was  likely  to  be  still  further  re  - 
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moved,  which  would  redound  to  the  destruction  of  the 
said  port,  gave  licence  to  the  mayor  and  commonalty, 
&c.  to  purchase  lands  and  tenements  held  of  the  crown, 
whether  in  capite  or  otherwise,  or  held  of  other  persons, 
to  the  value  of  100/.  a  year,  to  have  and  hold  to  them 
and  their  successors  for  the  defence,  reparation,  and 
security  of  the  port 

By  a  commission  in  the  exchequer  of  the  seventh  year 
of  Queen  Elizabeth^  commissioners  were  directed  to  make 
certain  enquiries  touching  the  said  port  of  Kingstov^upon" 
HuUj  and  its  member  ports.  One  of  the  enquiries  was : 
*^  What  number  of  creeks  do  belong  to  the  said  port, 
and  how  far  any  of  them  is  distant  from  the  said  port, 
and  how  far  any  of  them  be  distant  from  other,  and  into 
what  shores  any  of  the  said  creeks  do  extend?"  The 
answer  first  mentioned  York^  and  then  ^^  certain  creeks 
in  Yorkshire  belonging  to  the  port  oi  Kingston-upoti-Hull 
that  lie  northward  on  the  sea-coast  from  the  mouth  of 
Humber;**  namelyj  Homsaye,  Bridlington,  Flaniborough, 
Tylay,  and  Scarborough ;  and  on  the  soutli,  Grimsby  in 
Lincolnshire ;  of  all  which  places  the  distance  from  Hull 
was  stated  by  land  and  by  water. 

By  another  commission  in  the  exchequer,  S2Cti.  2., 
in  which  his  majesty  recites,  that  *^  our  members  of  the 
port  of  HuUy^*  and  the  quays  and  wharfs  in  the  said 
members,  &c.  have  become  unsettled,  unbounded,  and 
unlimited,  and  some  of  them  formerly  used  are  become 
inconvenient,  and  other  places  within  the  said  port  and 
members  are  now  more  commodious ;  commissioners 
are  appointed  to  repair  to  the  member  ports  of  Hull^ 
viz.  Scarborough,  Bridlington^  and  Grim^,  and  to  find 
out  and  assign  and  appoint  open  places  there  to  be 

places, 
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places,  quays,  and  wharfs  for  the  landing  and  shipping        18S1. 
of  goods,  and  to  settle  the  limits  of  the  said  member       ' 
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ports^  and  of  all  such  places,  quays,  and  wharfs,  and  to    Company  at 
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prohibit  all  other  places  within  the  said  member  ports     dpon-Hull 
from  being  used  as  such  quays,  &c.     And  the  commis-      Baowvs. 
sioners  certified  that  they  had  settled  the  limits  of  the 
said  member  ports  accordingly. 

By  letters  patent  of  23  Eliz.f  a  right  (subsequently  re* 
cognized  by  charters  of  Hen.  8.  and  Charles  2.)  is  con- 
firmed to  the  corporation  of  the  Trinity  House  at  Htdl, 
to  levy  firom  thenceforth  for  ever,  at  all  times,  within 
the  port  of  the  said  town  of  Kingston-upon'HuU,  and 
at  all  places  within  the  limits  and  liberties  thereof;  that 
is  to  say,  in  all  havens,  creeks,  and  other  places  where 
the  kiog^s  customer  of  Hull,  by  virtue  of  his  ofiice, 
bad  any  authority  to  take  any  custom  for  primage  as 
theretofore  had  been  received  or  taken  in  the  same  port 
cfnuij  in  or  by  the  way  of  lodenage  or  lowage,  primage 
or  stowage ;  that  is  to  say,  Sd.  for  every  ton  of  wine,  oil, 
fish,  and  all  other  goods  which,  in  any  ship  or  vessel  by 
sea  into  the  port  aforesaid,  or  liberties  thereof,  as  before 
said,  should  be  brought  and  laid  at  shore,  or  otherwise 
discharged  within  the  said  limits ;  and  likewise  Sd.  for 
primage  upon  every  ton  of  goods  shipped  or  laden  in 
any  ship  at  the  said  port  of  Htdl,  or  at  any  place  within 
the  limits  thereof,  as  before  said,  to  be  transported  from 
theooe  by  sea  to  any  other  place.     The  same  letters 
patait  also  gave  jurisdiction  to  the  said  corporation  of 
the  Trinity  House  at  HM  in  matters  of  dispute  be- 
tween masters  and  seamen  belonging  to  Kingston^ttpon-' 
HmUj  or  to  any  place  within  the  said  liberties  or  limits 
thereof 
The  case  then  went  on  to  state  instances  of  duties 
Vol.  IL  E  received 
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18S1.       received  by  the  Trinity  House  under  this  patent  from 

1566  to  1679,  for  goods  exported  and  imported,  chiefly 

ComiMuiy  at    in  Selby  vessels ;  and  also  of  disputes  heard  and  deter- 
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vroif-HuLL    mined  by  the  same  corporation  between  the  masters  and 

Bmwh&      mariners  of  vessels  belonging  to  Selby  in  1593,  1624, 

iAF  ad   ^&    ^^^  1650;  and  it  stated  cases  of  the  same  kind  to  have 

occurred  where  the  vessels  belonged  to  Gainsborough 
and  other  places  up  the  Ouse  and  Trent. 

The  statute  26  G.  3.  c.60.  s.  19.  required  that  all 
ships  entitled  to  trade  as  British  vessels  should  be 
registered  in  the  ports  to  which  they  belonged,  and  that 
the  name  of  such  port  should  be  painted  on  the  stern  of 
every  such  vessel.  From  the  passing  of  that  act  till 
lately,  all  vessels  belonging  to  Gainsborough,  Selby,  and 
other  places  up  the  Trent  and  Ouse,  have  been  registered 
at  the  custom-house  of  Kingston-upon^Hull,  and  have 
had  the  words  Port  of  Hull  painted  on  their  stems. 

There  is  not,  nor  has  been,  as  far  as  can  be  ascer- 
tained, any  custom-house  at  Gainsborough,  Selby,  or 
elsewhere  on  the  Trent,  Ouse,  or  Husnber,  except  the 
custom-house  of  Hull:  and  vessels  navigating  those 
rivers  have  been  cleared  by  the  Hull  custom-house 
oBBcers,  who  have  also  superintended  their  registry. 

.  The  only  instances  of  foreign  trade  with  places  on 
the  Ouse  above  the  town  of  Kingston-^upon^HuU  since 
the  passing  of  the  dock  act  of  14<  G.  3.  were  cases  of 
Dutch  vessels  coming  for  cargoes  of  lampreys,  which 
were  chiefly  taken  in  between  Goole  and  Selby.  These 
vessels  paid  the  Dock  Company  the  dues  given  by  the 
statute  as  on  foreign  voyages,  though  they  never  entered 
the  harbour,  basins,  or  docks,  nor  loaded  or  unloaded 
in  the  Humber.  There  was  a  similar  statement  respecting 
some  vessels  which  sailed  from  Gainsbofough  for  France 

with 
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With  com  in  18 17)  under  a  treasury  order ;  and  a  Jersey 
vessel,  which  unloaded  and  loaded  between  Goole  and 
&%in  1809.  It  did  not  appear  that  any  vessels  loading 
or  unloading  at  Scarborough^  Bridlington^  or  Grimsby  had 
paid  dnes  to  the  Dock  Company ;  such  vessels  do  not 
dear  at  HuU :  but  such  dues  had  been  paid  since  (and, 
for  any  thing  that  appeared,  before)  1810  by  vessels 
loading  or  unloading  at  BarrctXj  Barton,  Brigg,  and 
other  places  on  the  Humber,  though  they  had  not  entered 
the  harbour,  basins,  or  docks  within  the  port  of  King- 
don^pon-'HuU. 

The  officers  of  the  customs  stationed  on  the  Humber, 
Trentj  and  Ouse  have,  before  and  since  the  act  of 
14  6. 3.  (the  first  instance  given  was  in  1771),  been 
appointed  by  the  board  of  customs  in  London,  but  have 
made  their  reports  to  the  custom-house  at  Hull ;  and 
the  seizures  made  by  them  have  been  there  condemned 
and  sold.  An  officer,  when  appointed,  was  sworn  in  as 
waiter,  searcher,  &c.,  at  A.  or  B.  in  the  port  of  HidL 

By  the  statute  6G.  4.  c.  107*  s.  135.  it  is  enacted, 
^  That  it  shall  be  lawful  for  his  majesty,  by  his  commis- 
sion out  of  the  Court  of  Exchequer,  from  time  to  time 
to  appoint  any  port,  haven,  or  creek  in  the  United 
Kingdom,  or  in  the  Me  of  Man,  and  to  set  out  the 
limits  thereof,  and  to  appoint  the  proper  places  within 
the  same  to  be  legal  quays  for  the  lading  and  unlading 
of  goods:  provided  always,  that  all  ports,  havens,  and 
creeks,  and  the  respective  limits  thereof,  and  all  legal 
qoays  appointed  and  set  out  and  existing  as  such  at  the 
oommencement  oi  this  act,  under  any  law  till  then  in  force, 
shall  continue  to  be  such  ports,  havens,  creeks,  limits, 
tod  legal  quays  respectively  as  if  the  same  had  been  ap- 
pcMDted  and  set  out  under  the  authority  of  this  act" 
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After  the  passing  of  that  statute,  and  at  the  instance  of 
the  Aire  and  Colder  Navigation  Company,  but  without 
any  previous  writ  or  proceeding  of  ad  quod  damnum, 
a  commission  issued  out  of  the  Court  of  Exchequer, 
tested  the  13th  of  December  1827,  directed  to  Charles 
JLutwidge,  Esq.,  collector  of  the  customs  at  the  port  of 
HuUj  Thomas  Bodmelly  Esq.,  comptroller  of  the  customs 
at  the  said  port,  and  John  Ker^  Esq.,  purporting  to 
appoint  Goole  to  be  a  port  in  the  United  Kingdom  for 
the  im^^ort  and  export  of  goods,  wares,  and  merchan- 
dizes ;  and  to  assign  the  said  C  Zi.,  T.  22.,  and  J.K.  to 
be  commissioners  for  setting  out  the  limits  of  the  said 
port,  and  for  appointing  proper  places  within  the  same 
to  be  legal  quays  for  the  lading  and  unlading  of  goods ; 
and  to  give  them  full  power  and  authority  to  repair  to 
the  said  port  of  Goole^  and  to  search,  find  out,  and  sur- 
vey the  same,  and  assign  and  appoint  the  extents, 
bounds,  and  limits  of  the  said  port  of  Goole,  and  of  such 
place  or  places  to  be  quays  or  wharfs,  &c.  within  the 
said  port,  and  to  appoint,  limit,  bound,  and  settle  all 
those  places  by  metes,  limits,  and  bounds,  and  to  set 
down  and  appoint  the  extent,  bounds,  and  limits  of  the 
said  port;  and  to  certify  their  proceedings  accordingly 
to  the  barons  of  his  majesty's  Court  .of  Exchequer,  in 
manner  and  at  the  time  therein  mentioned.  On  the 
19th  of  January  1828  the  commissioners  made  their 
return  to  that  commission,  certifying  that  by  virtue 
thereof  they  did,  on  the  11th  of  the  same  January,  and 
at  other  days  and  times  before  the  return  of  the  com- 
mission, personally  repair  to  the  said  port  of  Goole  and 
survey  the  same,  and  under  colour  of  the  said  commis- 
sion they  did  assign  and  appoint  certain  bounds  and 
limits  of  the  said  port  of  Goole^  therein  fully  particu- 
larized, 
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larized,  and  did  assign  and  appoint  a  certain  place^ 
therein  also  described,  to  be  thereafter  a  lawful  quay  or 
wharf  for  the  lading  and  unlading,  shipping  and  landing 
of  goods  within  the  said  port  of  Goole  s  which  com- 
mission and  certificate  were  afterwards  inrolled  in  the 
SBid  Court  of  Exchequer ;  since  which  time  there  have 
been  and  still  are  a  custom-house  and  custom-house 
officers  and  king's  warehouses  at  Goole. 

Upon  this  state  of  facts,  the  plaintiffs  contended  that 
Goole  was  within  the  limits  of  the  port  of  Kingston^upoU' 
HtMs  and  that  the  proceedings  under  the  commission  of 
the  ISth  oi  December  1827  were  insufficient  to  vary  the 
plaintiff'  claim  to  dock  duties. 

Objections  had  been  taken  on  behalf  of  the  defend- 
ants to  the  admission  in  evidence  of  certain  entries  in 
die  books  of  the  Trinity  House  at  Hull  concerning  the 
receipt  of  primage ;  and  also  of  entries  in  the  custom- 
boose  books  as  to  the  appointments  of  officers.  The 
opinion  of  the  Court  was  to  be  taken  on  these  points, 
but  it  became  unnecessary  to  determine  them. 
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This  case  was  argued  in  Hilary  term,  before  Lord 
TenUrden  C.  J.,  and  Parke^  Taunton,  and  Littledale  Js., 
by  Jiexander  for  the  plaintifis,  and  WiUiams  for  the  de- 
fendants ;  but  the  most  important  parts  of  the  subject 
vere  so  fully  gone  into  in  the  judgment,  that  a  report 
of  the  argument  will  not  be  required.  After  time  taken 
far  consideration. 


Lord  Tenterden  C.  J.,  in  the  same  term,  delivered 
the  judgment  of  the  Court. 

Thb  case  depends  upon  the  construction  of  the  forty- 
Kcond  and   forty-fourth  sections  of  the  adt  14  G.  S. 

£  3  c.  56., 
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c.  56'9  by  which  the  company  of  the  plaintiffi  was  esta- 
blished* And  the  question  is,  whether  the  words  ^*  port 
of  Kingston-upon-Huir^  are  to  be  understood  in  the 
sense  of  locality,  as  denoting  the  particular  place  so 
named,  or  in  a  more  enlarged  and  extensive  sense,  as 
comprising  all  the  places  and  the  whole  district  that,  for 
some  purposes  of  control,  management,  or  superintend- 
ance,  are  within  the  limits  of,  and  dependent  upon  or 
members  of,  a  port  whereof  Kingston-upon^HvJl  is  the 
bead  and  chief. 

It  appears  by  the  documents  set  forth  in  thb  case^ 
and  also  by  Lord  Hal^s  treatise  De  Portibus  Maris^ 
that  there  were  certain  ports  or  places  members  of  and 
dependent  upon  the  port  of  HttU;  Lord  Hale  menticms 
Scarborough^  Bridlington^  Gnmsbyj  and  York.  By  the 
commission  issued  in  the  seventh  year  of  Queen  Eliza^ 
bethy  as  abstracted  in  this  case,  it  should  seem  that 
there  were  sixteen  member  ports  of  HuUf  which  must 
mean  members  of  the  port  of  Hull  g  and  in  answer  to 
the  enquiry,  what  number  of  creeks  belong  to  the  said 
port,  the  return  mentions  York^  Hotmsaye^  Brydlington, 
Flamboroughf  Fylay^  Scarborough^  and  Grimsby.  The 
commission  issued  in  the  32  Car.  2.  speaks  of  our  mem- 
bers of  the  port  otHullj  and  authorizes  the  commissioners 
to  repair  to  our  said  member  ports  of  Hull,  to  wit,  &ar- 
boroughf  Bridlington^  and  Grimsby^  and  to  set  out  places, 
quays,  and  wharfs  for  landing  and  shipping  of  goods 
(which  are  commonly  called  legal  quays),  and  to  settle 
the  extents,  bounds,  and  limits  of  the  said  member 
ports.  It  is  observable,  that  in  this  commission  the 
king  speaks  of  the  member  ports  as  being  his  member 
ports,  that  is,  as  in  some  sense  belonging  to  him,  whereas 
the  port  of  Kingston-upon-HuU^  in  the  limited  sense  of 
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bably,  at  the  date  of  the  commission  in  the  time  of 
CharlesILi  from  Scarborough  and  Bridlington  also, — must 
have  obtained  their  clearance  from  the  officers  stationed 
at  Hulls  tliough  there  would  be,  for  convenience,  inferior 
officers,  such  as  tide-waiters  and  searchers,  stationed  at 
other  places,  and  acting  in  subordination  to  the  officers 
at  Hulh  and  it  is  stated  in  the  case  that  there  were 
such  at  some  places. 

From  all  this  it  appears,  that  the  port  of  Hull  was» 
for  the  purpose  of  revenue,  the  bead  or  chief  of  a  very 
extensive  district.  And  this  also  accounts  for  the  re- 
gistering  of  ships  at  Hull  belonging  actually  not  to  HuUj 
but  to  other  places  within  that  district. 

By  the  charter  of  the  corporation  of  the  Trinity  House 
at  HuUj  referred  to  in  the  case,  the  corporation  is  to  have 
certain  payments  in  respect  of  goods  brought  by  sea  into 
and  landed  at,  or  shipped  from,  ^^  the  port  of  the  said 
town  of  Kingston-upon-Hully  and  all  places  within  the 
limits  and  liberties  thereof;  that  is  to  say,  all  havens, 
creeks,  and  other  places  where  the  king's  customer  of 
HuUy  by  virtue  of  his  office,  had  any  authority  to  take 
any  custom  by  the  name  of  primage ;"  and  jurisdiction 
is  given  to  the  corporation  in  matters  of  dispute  between 
masters  and  mariners  belonging  to  Kingston-upon^HvU^ 
or  to  any  place  within  the  said  limits  or  liberties  thereof. 
And  it  appears  that  this  jurisdiction  has  been  exercised 
in  some  instances  at  Selby^  a  place  higher  up  the  river 
than  GooU.  I  understand  some  question  has  been  lately 
raised  as  to  the  jurisdiction  of  this  corporation^  and 
therefore  I  shall  make  one  observation  only  upon  this 
part  of  the  evidence ;  namely,  that  the  port  of  the  town 
of  Kingston-upon-Hull  is  here  evidentiy  distinguished 
(irom  places  within  the  limits  and  liberties  of  that  port, 
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and  that  those  places  are  so  mentioned  with  reference 
to  the  king's  customer,  and  denoted  by  the  authority 
exercised  by  the  customer  as  to  taking  primage.  The 
earliest  document  in  the  case  wherein  Hull  is  men- 
tioned as  a  port  is  the  extract  from  the  pipe  roll  in  the 
sixth  of  King  John^  of  the  account  of  merchants  of  the 
sea-ports ;  and  in  this  account  Scarborough^  York^  Selbt/f 
and  Grimsby  are  separately  mentioned,  and  without  any 
reference  to  or  dependence  upon  HuU. 

In  the  extract  from  the  Pipe  Rolls  of  the  9th,  ITth, 
28tb,  and  3 1st  Ed.  L,  which  are  accounts  of  the  receipt 
of  customs  of  wool,  skins,  and  leathers,  a  very  large  sum 
is  set  down  as  having  been  received  on  this  head  in  the 
port  of  Hull.  As  neither  Scarborough^  York,  SeUy^ 
Grmsby,  nor  any  other  place  that  appears  at  any  time 
to  have  been  considered  as  member  of  the  port  of  Hull, 
is  mentioned  in  the  case  as  being  returned  in  the  ac- 
comits,  I  take  it  for  granted  that  none  of  those  places 
are  named;  and  the  omission  will  be  perfectly  consistent 
with  the  fact  of  an  establishment  of  the  king's  officers 
of  his  (nistoms  at  Hull^  after  the  statute  of  the  3d  Ed.  1., 
and  may  be  accounted  for  in  that  manner,  though  it  is 
hardly  to  be  supposed  that  none  of  those  customable 
articles  were  shipped  at  Scarborough  or  Grimdf^^  where 
it  appears  that  merchants  were  established  as  early  as 
the  reign  of  King  John.  It  is  not  necessary  to  the 
deci^on  of  this  case  ]to  enquire,  either  at  what  period 
HuU  first  became  a  port,  or  at  what  time  the  port  was 
granted  to  the  corporation ;  probably  the  port  of  the 
ri?er  Hull  existed  as  a  port  before  the  conquest,  as 
&irr/^  appears  to  have  done  {Hale^  p.  67.);  and  it  may 
be  doubtful  whether  the  port  of  HuU  was  granted  to 
the  corporation    before    the   charter  of  Richard  II., 
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though,  in  the  dispute  with  the  Archbishop  of  YorJc^  as 
to  his  claims  in  relation  to  Beverley^  of  which  Hale 
gives  an  account,  (p.  67}  &c.)  the  corporation  claim  the 
port  under  a  grant  of  the  town  and  borough  in  the  5th 
of  Ed.  3.  It  may  be  observed,  however,  as  a  matter  of 
curiosity  or  history,  that  the  name  Kingston-upon^Htdl 
appears  for  the  first  time  in  the  pipe  roll  of  the  28  Ed.  1.; 
which  agrees  with  the  inquisition  in  the  twenty-first 
year  of  that  reign  quoted  in  the  case,  and  with  Lord 
Hal^s  account,  p.  68.,  of  that  king's  exchange  with  the 
Abbot  of  Meauxj  whereby  he  acquired  the  vill  of  Wyk^ 
and  then  improved  Sayer  Creeks  and  also  with  the 
mention  of  Sayet*  Creek  in  the  charter  of  Richard  IL 
and  Edward  IV.,  as  being  the  ancient  name  of  the  port. 

'Hie  conclusion  to  be  drawn  from  all  these  documents 
is,  that  the  enlarged  sense  of  the  term  port  of  HuUj  or 
port  of  Kingston-uponr-Htdl^  is  to  be  taken  with  reference 
only  to  the  royal  revenue  and  the  establishment  of  the 
officers  of  the  customs  for  the  collection  and  security  of 
that  revenue,  as  arising  in  an  extensive  district  and 
various  places  whereof  the  port  of  Htdl  was  the  head 
and  chief. 

There  being  then  two  distinct  senses  in  which  the 
phrase,  the  port  of  HuU^  is  used,  —  namely,  one  as  the 
head  port  of  a  district  wherein  there  were  subordinate  and 
dependent  ports;  and  the  other  the  limited  (and  this  also 
the  popular)  sense,  of  a  port  situate  locally  on  a  cer- 
tain river  or  part  of  a  river  with  a  town  near  thereto,  — 
we  are  to  enquire  and  determine  in  which  of  these  two 
senses  the  phrase  or  name  is  used  with  regard  to  the 
rates  in  question  in  this  cause. 

These  rates  are  a  tax  upon  the  subject ;  and  it  is  a 
sound  general  rule,  that  a  tax  shall  not  be  considered  to 
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be  imposed  (or  at  least  not  for  the  benefit  of  a  subject) 
without  a  plain  declaration  of  the  intent  of  the  legislature 
to  impose  it.  And  it  is  not  to  be  expected,  generally, 
that  a  tax  or  burthen  will  be  imposed  upon  persons 
who  do  not  in  any  degree  participate  in  the  benefits  of 
the  measure  which  the  tax  was  intended  to  remunerate. 
There  may  be  special  and  particular  circumstances 
which  may  make  it  fit  for  the  legislature  to  do  this,  but 
it  is  not  to  be  expected  or  presumed  generally. 

The  rate  in  question  is  imposed  as  a  remuneration  for 
the  expense  of  excavating  and  making  a  new  dock  or 
basin  ibr  the  reception  of  ships  at  Kingstori'-upannHtdL 
AU  vessels  that  resort  to  that  place  derive  benefit  from 
this  measure;  even  those  that  do  not  enter  the  new 
basin  or  dock,  but  land  or  receive  their  goods  at  other 
wharfs  in  the  havai,  are  benefited  by  it,  by  reason  of 
the  greater  space  that  is  left  for  their  accommodation  by 
the  removal  of  other  vessels  into  the  dock  or  basin. 
Vessels  that  do  not  enter  the  haven,  but  land  or  take 
their  goods  at  other  places,  derive  no  benefit.  It  ap- 
pears indeed,  by  the  case,  that  some  vessels  of  the  latter 
description  have  paid  the  rates;  but  the  act  of  parlia- 
meai  on  which  this  question  arises,  is  much  too  recent 
to  receive  exposition  from  usage ;  the  instances  are  not 
very  numerous ;  and  even  if  we  suppose  them  to  be  all 
that  could  give  rise  to  the  demand  before  the  establish- 
ment of  the  port  of  Goole^  they  may  not  unreasonably 
be  referred  to  the  unwillingness  of  a  private  individual 
to  enter  into  an  expensive  contest  with  a  corporation, 
and  will  go  a  very  little  way  toward  the  construction  of 
the  act. 

Upon  looking  at  tlie  act  itself,  at  its  title,  and  at  the 
greater  part  of  its  enactments,  it  will  be  found  that  they 
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relate  properly  to  the  town  and  haven  of  Kingston-upofi* 
HuUy  and  to  measures  and  works  to  be  adopted  and 
carried  on  at  that  place.  By  the  forty-second  section  of 
the  act,  the  duty  or  rate  is  imposed  ^^  upon  every  ship 
or  vessel  (except  the  king's  ships,  or  ships  in  his  em^ 
ployment,)  coming  into  or  going  out  of  the  said  harbour/ 
basin,  or  docks  within  the  port  of  Kingston'Upon-HiM^ 
or  unlading  or  putting  on  shore,  or  lading  or  taking 
on  board,  any  of  their  cargo  within  the  said  port"  In 
the  enumeration  of  the  rates,  which  are  varied  according 
to  the  ship's  voyage,  the  first  article  is  ^^  for  every  ship 
or  vessel  coming  to  or  going  between  the  port  of  King^ 
ston^upon-HuU"  and  some  other  ports  therein  designated. 
All  the  following  articles  are  upon  vessels  coming  to  or 
going  between,  as  expressed  in  some,  or  trading  be- 
tween, as  expressed  in  others,  the  said  port  of  Kingston^ 
upon^Hull  and  some  other  port  or  place  designated  in 
the  particular  article. 

Now  it  appears  impossible  to  say  that  the  second 
member  of  the  sentence  of  general  enactment  as  to 
vessels  unlading  or  lading  within  the  said  port^  can  be 
understood  in  any  different  or  more  enlarged  sense 
than  the  prior  member  of  the  same  sentence,  to  which 
it  so  manifestly  refers,  and  which  mentions  vessels 
coming  into  or  going  out  of  the  said  harbour,  basin,  or 
docks  within  the  port  of  Kingston-upon^Htdl ;  and  the 
articles  specifying  the  particular  rates  must  be  under-^ 
stood  in  the  same  manner. 

And  if  we  refer  to  the  title  and  all  the  precedent 
parts  of  the  act  for  the  interpretation  of  this  forty- 
second  section,  as  the  word  of  reference  the  said 
requires  us  to  do,  we  shall  certainly  find  nothing  to 
give  a  more  extensive  sense  to  the  name  or  phrase 
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The  forty-fourth  section  of  the  act,  however,  has  been      upom-Hull 
relied  upon,  and  very  properly  so  for  the  purpose  of  the       bSwji*, 
argument  on  the  behalf  of  the  plaintiffs,  as  shewing  that  ^^CaoL  v/^ 
the  name  "  Port  of  Kingston-upon-HuW  must  be  un- 
derstood in  its  more  enlarged  and  extensive  sense.  This 
section  relates  to  vessels  employed  in  the  coasting  trade^ 
It  is  in  form  a  proviso,  and  ought  perhaps,  in  strict  pro- 
prie^,  to  be  considered  as  an  exception  from  the  pre- 
ceding section ;  and,  therefore,  as  shewing  the  sense  of 
the  words  used  in  that  section.   The  answer  given  to  this 
in  tiie  argument  at  the  bar  was,  that  this  section  should 
be  considered  as  introduced  only  pro  majori  cautela,  for 
the  satisfaction  of  persons  engaged  in  the  coasting  trade, 
and  the  exclusion  of  questions  that  might  otherwise  arise 
in  respect  of  their  vessels. 

The  words  of  this  section  are,  ^^  That  this  act  shall 
not  extend  to  charge  any  ship  or  vessel  with  the  rates 
or  duties  aforesaid  which  shall  come  or  go  coastwise 
from  or  to  any  port  or  place  in  Great  Britain^  to  or 
from  any  place  up  the  rivers  Trent  or  Otize  within  the 
limits  of  the  port  of  HuUf  as  now  used,  or  to  or  from 
any  other  place  up  the  said  rivers  or  any  other  river 
which  falls  into  the  said  rivers  or  either  of  them,  or 
which  shall  trade  between  any  such  port  or  place  in 
Greal  Britain  and  any  such  place  as  aforesaid  within 
or  up  the  said  rivers  or  either  of  them,  unless  such  ship 
or  vessel  shall  come  into  or  go  out  of  the  said  basin  or 
dock,  or  any  part  of  the  said  harbour  or  haven  called 
Hull  haven,  or  shall  use  the  said  basin  or  dock  or  quays 
within  the  said  harbour,  or  shall  unlade  or  put  on  shores 
or  lade  or  take  on  board,  any  goods^  &c«  or  any  part  of 
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the  cargo  of  such  ship  or  vessel  within  any  part  of  the 
river  Humber;  or  to  charge  with  the  said  rates  or  duties, 
or  any  part  thereof  any  such  coasting  ship  or  vessel 
which  shall  go  into,  or  by  the  officers  of  the  customs  be 
called  into,  the  said  harbour  or  haven  for  the  sole  pur- 
pose of  being  entered  or  cleared  at  the  custom-house 
there." 

It  may  be  observed  that  this  section  does  not  men- 
tion ih€  part  of  Hull,  like  the  former  sections,  but  the 
limits  of  the  port  of  Hully  and  that  a  part  of  it  relates  to 
the  unlading  or  lading  goods  in  any  part  of  the  river 
Humber.  This  latter  part  may  have  been  intended  to 
prevent  frauds  upon  the  revenue  of  the  Dock  Company 
by  the  discharge  or  receipt  of  goods  in  the  river  Humber 
by  means  of  barges  or  lighters  conveying  them  to  or 
from  Hull ;  and  the  former  part  plainly  indicates  a  dis- 
tinction between  the  port  of  Hull  and  the  limits  of  the 
port  of  Hull;  and  the  meaning  of  the  words  limits  of  the 
port  of  Hull  is  explained  by  the  charter  of  the  corporation 
of  the  Trinity  House  at  Hull,  wherein  the  words  ^^  limits 
and  liberties"  are  used  to  denote  the  places  whereat  the 
king's  customer  of  Hull  had  authority  to  take  any  custom 
by  the  name  of  primage. 

It  appears  therefore,  upon  consideration  of  the  whole 
matter,  that  this  forty-fourth  section  ought  to  be  consi- 
dered as  introduced  by  way  of  caution,  and  to  prevent 
doubts  and  questions,  rather  than  as  explanatory  of  or 
enlarging  the  sense  in  which  the  words  ^^  port  of 
Kingston-upon-HuU"  are  to  be  understood  in  the  forty- 
second  section. 

In  the  argument  at  the  bar  on  behalf  of  the  defend- 
ants, reference  was  made  to  the  fifty-eighth  section  of 
the  42  G.  3.  c.  xci.  and  the  sixth  section  of  the  45  G.  3. 
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"'"'^       havinir  the  custody  thereof!  into  the  crown  office  of  his 
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againu  majesty's  Court  of  King's  Bench,  and  be  proceeded 
with  and  heard  and  determined  in  the  said  Court  of 
King's  Bench  as  if  the  same  had  been  there  com- 
menced. In  pursuance  of  this  enactment,  five  quo  war- 
ranto informations  were  returned  by  the  late  protho- 
notary  and  clerk  of  the  crown  of  the  Chester  court  of 
session  into  the  crown  office  of  the  King's  Bench.  It 
appeared  from  the  proceedings .  returned  that  the  in- 
formations had  been  filed  in  the  court  at  Chester  in  the 
summer  of  1829,  and  that  subpoenas  had  issued  in  alL 
The  defendants  not  appearing,  attachments  had  issued 
against  two  of  them  from  the  court  at  Chester;  but  no 
appearance  had  been  entered  in  any  of  the  cases. 

John  Jervis  moved,  in  Hilary  term,  for  renewed  attach- 
ments in  the  two  cases  above  mentioned,  and  for  ori- 
ginal ones  in  the  rest ;  and  he  stated  that  the  officers  of 
the  crown  office  in  the  King's  Bench  had  declined  to 
act,  because  no  recognizance  had  been  entered  into  pur- 
suant to  the  statute  ^hS  W.  SfM,  c.l 8.  5. 2.,  and  also 
on  account  of  the  length  of  time  elapsed  since  the  sub- 
poenas had  been  issued.  He  contended  that  the  first 
objection  did  not  apply,  inasmuch  as  the  provisions  of 
4  &  5  fF.  4"  JIf.  c.  18.  S.2.  were,  by  the  sixth  section  of 
the  same  act,  expressly  confined  to  informations  exhi- 
bited by  the  master  of  the  crown  office  in  the  Court 
of  King's  Bench ;  and  that  in  the  case  of  an  inform- 
ation already  depending  in  one  of  the  abolished  courts, 
the  act  of  1  W.  4.  c.  3.  merely  substituted  the  King's 
Bench  for  such  court,  for  the  purpose  of  proceeding  in 
and  determining  the  cause. 
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sessions  quashed  the  rate,  subject  to  the  opinion  of  thb 
agahui        Court  ou  the  following  case :  — 
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anuof  The  appellant  is  the  owner  and  occupier  of  lands  in 

the  respondent  parish  of  Sedgley,  containing  certain 
strata  of  limestone,  and  also  of  the  works  hereinafter 
m^idoned,  by  and  out  of  which  the  limestone  is  raised. 
The  strata  of  limestone  under  these  lands  lie  in  a 
sloping  position,  and  one  stratum  distinct  and  a  con- 
siderable distance  from  the  other,  in  the  same  manner 
as  coal,  ironstone,  &c.  The  strata  frequently  crop  out 
or  terminate  at  the  surface,  and  deepen  in  the  opposite 
direction.  Those  parts  of  the  strata  which  cropped  out 
or  terminated  at  the  surface  were  worked  by  the  ap- 
pellant and  his  predecessors  in  quarries  by  daylight, 
or  open  work,  following  the  course  of  the  strata  as  far 
as  was  practicable.  The  continuations  of  these  strata, 
which  were  in  the  course  of  being  worked  at  the  time 
the  rate  was  made,  lie  forty  or  fifty  yards  below  the  sur« 
ftice  of  the  ground,  and  are  worked  in  large  excavations 
by  means  of  pit-shafts,  steam-engines,  &c.,  in  the  same 
way  as  coal,  ironstone,  and  other  minerals,  and  no  part 
of  the  limestone  is  now  gotten  in  quarries  or  by  open 
work.  The  produce  is  in  part  drawn  up  the  pit-shafts, 
and  in  part  sent  off  by  an  under-ground  canal  or  tunnel. 
The  only  difference  between  these,  which  the  appel- 
lant contends  are  limestone  mines,  and  which  are 
described  in  the  rate  as  lime  works,  and  coal  and  iron- 
stone mines,  is  the  position  of  the  strata,  the  material 
gotten  out,  and  the  greater  excavations  in  the  former 
than  in  the  latter.  The  only  way  into  these  mines  or 
works  is  down  the  shafts,  or  through  the  tunnel,  which 
is  wholly  undei^ground,  a  great  part  of  it  being  upwards 
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againtt       pit-shafls,  which  were  sunk  down  to    it     **  Mines   of 
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ants  of       limestone*^  are  expressly  mentioned  m  acts  of  parliament 
relating  to  places  in  the  neighbourhood. 

The  case  was  argued  in  Hilary  term  by 

Campbell,  Macmahofij  and  Whateletf,  in  support  of 
the  order  of  sessions.  The  property  in  question  is  not 
rateable;  first,  because^  according  to  the  true  con« 
struction  of  the  statute  43  Eliz.  c.  2.  all  mines  (except 
coal  mines)  are  exempt ;  and  the  lime  works  described  in 
the  case  are  mines.  That  statute  requires  the  overseers 
to  raise  a  stock  by  taxation  *^  of  every  inhabitant,  parson, 
vicar,  and  other,  and  of  every  occupier  of  lands,  bouses, 
tithes  impropriate,  propriations  of  tithes,  coal  mines,  Cft 
saleable  underwoods."  Under  these  words,  as  the 
mention  of  underwood  has  been  held  to  exclude  woods, 
so  the  mention  of  coal  mines  has  been  held  to  exclude 
other  mines.  The  Lead  Smelting  Company  v.  Richard' 
son  (a).  The  ground  of  the  decision  tliere  was,  that  no 
other  mines  were  mentioned  in  the  statute,  and  lead 
mines  were  therefore  held  not  to  be  rateable.  A  dic- 
tum attributed  to  Lawrence  3.  in  Rexv.  Woodland  {b) 
may  be  cited,  to  shew  that  the  exemption  was  limited  in 
the  Lead  Smelting  Company  v.  Richardson^  by  Lord 
Mansfield,  to  such  mines  as  were  governed  by  laws 
of  their  own;  but  that  was  not  the  ground  of  deci- 
sion ;  and  in  a  subsequent  case.  Rex  v.  Cunningham  (c), 
which  was  decided  while  Lcavrence  J.  was  still  a  Judge 

(a)  8  Burr.  1341.  (A)  3  Eost,  164.  (c)  5  EaM,  478. 

of 
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lately  been  ascertained  to  be  metallic  substances.  The 
property  in  question  might,  therefore,  even  be  considered 
a  metallic  mine;  but  independently  of  this  consideration, 
the  works  in  question  are  exempt,  not  in  respect  of  the 
subject-matter  which  they  produce,  but  in  respect  of 
their  being  mines.  They  come  within  the  definition 
given  by  Dr.  Johnson^  in  his  Dictionary,  of  that  word, 
viz.  a  place  or  cavern  in  the  earth  which  contains  metals 
or  minerals.  They  answer  the  description  of  mines  as 
much  as  the  pits  do,  from  which  coal  is  usually  dug  or 
ironstone  got.  They  are  worked  by  means  of  pit-shafts 
and  steam-engines,  in  the  same  way  as  coal,  ironstone, 
and  other  minerals ;  they  are,  therefore,  clearly  mines. 
But  it  may  be  said,  that  inasmuch  as  there  is  a  certain 
profit  derived  from  these  mines,  the  exemption  does  not 
extend  to  them,  and  Bowls  v.  Oells  {a)  and  The  King  y. 
The  Baptist  Mill  Company  {b\  in  which  it  was  held  that 
the  lord  of  the  soil,  or  his  lessee,  is  liable  in  respect 
of  that  share  of  the  produce  of  mines  which  has  been 
assigned  to  him,  may  be  relied  upon ;  but  those  cases 
were  decided  on  the  ground  that  the  shares  of  the  lord 
were  profits  of  land,  and  therefore  rateable.  In  Atkins 
v.  Davis  (c),  BuUer  J.  expressly  says,  that  lead  mines  are 
exempted,  not  because  of  their  uncertainty,  but  because 
the  statute  mentions  coal  mines  only ;  and  that  it  was  so 
held  in  the  case  of  the  Smelting  Lead  Company, 


ShtUt  and  Whitcombe  contrk.  All  mines  which  yield 
a  certain,  regular,  and  not  merely  casual  profit,  are  rate- 
able to  the  relief  of  the  poor.  According  to  the  argu- 
ment urged   in   support  of  the  order  of  sessions,  no 


(a)  Cowp,  451. 


(6)  1  AT.  4- jr.  617. 


(c)  Ca/d.315.  3as5. 

build- 
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1351.       excliuio  ukerius,  to  all  intents  on  eKcIusion  of  other 
'  ininesy  or  was  only  put  for  example ;  and  he  observedf 

agnmH  that  the  Judfi[es  who  had  held  it  to  amount  to  the  ex* 
•Bttef  dttsion  of  other  mines,  had  generally  coupled  it  witk 
this  reason,  ^*  that  other  mines  were  subject  to  ride.'' 
It  is  true,  that  in  Bex  v.  Cunningham  (a)  the  Court 
seem  to  have  been  of  opinion  that  iron  mines  were  not 
Mteable^  but  there  the  point  was  not  argued  i  for  it  was 
conceded  that  they  were  not  rateable,  not  being  named, 
as  coal  mines  are,  in  the  stat  43  Eliz.  c.  2. ;  and  in  the 
late  case  of  Rex  r.  Bilston  {p)  the  point  was  not  contested* 
Those  cases,  therefore^  are  not  entitled  to  much  wdght 
Assuming,  however,  that  the  mention  of  coal  mines  in 
the  statute  of  43  EUz.  be  a  virtual  exclusion  of  other 
mines,  it  can  only  be  of  such  other  mines  as  were  known 
at  the  time  of  the  passing  of  that  statute,  and  a  lime 
nine,  not  being  one  then  known,  is  not  within  the  ex« 
oqption.  Secondly,  the  works  described  in  the  case 
do  not  constitute  a  mine.  Whether  an  excavation  in 
the  earth  be  a  mine  or  not,  does  not  depend  on  the 
depth  of  the  pit  from  which  the  mineral  is  obtained,  or 
the  mode  by  which  it  is  obtained,  but  upon  the  sub* 
stance  procured ;  for  if  stone  or  slate  were  obtained  ficom 
ev^r  sudi  a  depth,  the  place  from  which  it  was  obtained 
would  not  be  called  a  mine,  but  a  quarry.  If  the  mode 
of  woiking  constituted  one  or  the  other,  it  iaight  be 
contended  that,  by  an  alteration  in  the  works,  that  which 
had  been  a  quarry  might  become  a  mine,  though  the 
same  substance  continued  to  be  gotten;  which  would 
lead  to  great  uncertainty  and  inconvenience. 

Cur.  adv.  vuUm 

(a)  5  Eatt,  478«  (6)  BB.tC.  851. 

Lord 
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and  raised,  namely,  by  sinking  shafts  perpendicularly 
down  to  the  stratum,  which  lies  considerably  below  the 
surface  of  the  ground,  and  then  working  the  stratum  by 
roads  and  gateheads,  with  the  necessary  provision  for 
air,  and  raising  the  stone  to  the  surface  by  machinery, 
or  carrying  it  under  ground  to  a  tunnel,  is  the  exact 
description  of  the  present  usual  mode  of  mining ;  of  the 
mode  used  in  obtaining  coal,  and  of  the  mode  used  in 
obtaining  ironstone.  Ironstone  obtained  in  this  man- 
ner, has  been  held  not  to  be  rateable ;  why,  then, 
should  limestone  be  ?  What  difference  is  there  be- 
tween the  two?  The  only  difference  that  has  been 
suggested  is,  that  ironstone  contains  a  quantity  of  metal, 
and  is  procured  for  the  sake  of  the  metal  it  contains. 
But,  if  the  existence  of  metal  be  necessary  to  constitute 
a  mine,  salt  works,  from  which  salt  is  obtained  in  the  way 
that  tliis  stone  was  obtained,  will  not  be  mines,  nor, 
indeed,  will  coal  works  be  mines,  though,  in  the 
statute  itself,  they  are  so  called.  And  to  deny  the  cha- 
racter of  a  mine  to  the  works  in  question  would,  as  it 
appears  to  us,  be  to  depart  from  the  ordinary  and  proper 
meaning  of  that  word  in  the  English  language.  We  are 
therefore  of  opinion,  that  the  order  of  sessions  must  be 
confirmed. 

Order  confirmed  (a). 

(a)  In  The  Case  of  Mines,  Piowd.  333.,  it  is  said  in  argument,  that 
there  are  two  kinds  of  mines;  via.  mines  royal,  consisting  of,  or  containing, 
gold  or  silver,  and  base  mines,  **  which  consist  only  of  base  metals,  or  btue 
substances,  as  copper,  tin,  lead,  iron,  or  coals,  not  having  in  them  gold  or 
silver.*'  Mines  of  coal,  iron,  and  stone  are  mentioned.  Year  Book, 
n£dw.  3.  7  6.  (  Vmer^s  Air.  tit.  Waste  (D).  );  mines  of  metal,  coal,  or  the 
Wee,  in  Co.  LUt.  53  b. ;  alum  mines,  in  star.  21  Jac.  1.  c  3.  f.  11.  See  a 
distinction  between  mines  and  jiUs,  1  Vin.  Ab*  tit.  Mine,  (A),  from  CY«- 
vering  t.  Clavering,  Cos.  Ch.  temp.  King. 
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18S1*        would  not  warrant  the  punishment  of  hard  labour,  as  to 
the  first,  which  would;  and  this  uncertainty  vitiates  the 

The  KiHO  .  \ 

againtt  finding,  and  the  judgment  consequent  upon  it.  In  7%^ 
King  y.  Salomons  (a),  an  information  on  the  Lottery  Act, 
22  G.  S.  c.  47.,  charged  that  the  defendant,  on  the 
27th  of  December  1785,  kept  an  office  for  dealing  in 
shares  of  lottery  tickets,  and  did,  on  that  day,  receive  of 
one  A.  a  sum  of  S^.  for  a  share  in  a  ticket,  without  a 
licence ;  and  the  said  defendant,  on  the  said  27th  of 
December^  at  the  same  place,  kept  an  office  for  register* 
ing  lottery  tickets,  and  did  receive  of  the  said  A.  Ss. 
for  registering  a  lottery  ticket  then  undrawn,  without  a 
licence.  The  defendant  there  was  adjudged  to  be  con- 
victed of  the  said  offence  charged  upon  him  in  and  by 
the  said  information,  according  to  the  form  of  the  statute 
in  that  case  made  and  provided ; "  and  the  justices 
awarded  and  adjudged  that  he  had  forfeited  and  should 
pay  for  his  ^*  said  offence^  100/."  It  was  held  there,  that 
the  conviction  was  bad,  for  die  duplicity  of  the  charge : 
the  defendant  being  charged  with  dealing  in  shares  of 
lottery  tickets,  and  with  registering  without  a  licence, 
and  convicted  of  the  said  offence,  so  that  it  did  not  ap- 
pear of  which  ofience  he  was  convicted.  In  that  case, 
the  conviction  would  have  been  warranted  by  either  of 
the  offences  charged;  whereas  here  the  judgment  of 
bard  labour  was  wholly  inapplicable  to  the  oifence 
charged  in  the  second  count. 

Flatty  contra,  was  stopped  by  the  Court. 

Xiord  Tenterden  C.  J.     I  am  of  opinion  that  the 
judgment  in  this  case  ought  to  be  affirmed*    In  Bex  v. 

(a)  1  r.  R.  249. 

SdUnmoM^ 
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Sal€mans{a)j  the  information  charged  the  defendant  with        183L 
two  different  offences,  each  of  which  would  subject  him        """"" 

''The  Kim 

to  a  separate  penalty  of  100/.  The  justices  convicted  agnina 
him  of  the  said  offence  charged  upon  him  by  the  in- 
formation, and  adjudged  that,  for  his  said  offence,  be 
should  forfeit  the  sum  of  100/.  Now,  if  the  words  said 
(ffence  included  both  the  offences  charged  in  the  in- 
formatioD,  the  judgment  should  have  been  for  two 
penalties  instead  of  one.  But,  in  this  case,  the  first 
count  charges  the  defendant  with  an  assault  with  an 
mtent  to  ravish ;  the  second  with  a  common  assault* 
The  jury  were  to  try  the  whole  matter;  and  they  found 
that  the  defendant  was  guilty  of  the  misdemeanor  and 
offence  in  the  said  indictment  specified,  in  manner  and 
form  as  by  the  said  indictment  was  alleged  against  him. 
I  agree^  if  the  words  *^  misdemeanor  and  offence  '*  must 
be  understood  as  relating  to  one  only  of  the  matters 
charged,  the  judgment  cannot  be  supported ;  but  what- 
ever might  be  the  meaning  of  the  word  ^^  offence^"  the 
word  ^<  misdemeanor''  is  nomen  collectivum.  The  find^ 
ing  of  the  jury,  that  the  defendant  is  guilty  of  the  mis- 
demeanor, is,  in  effect,  that  he  was  guilty  of  the  whole 
matter  charged  by  the  indictment.  The  judgment, 
therefore,  b  warranted  by  the  verdict 

LiTTLEDALE  J.  coucurrcd. 

Taunton  J.  The  argument  in  support  of  the  error 
assigned  has  turned  upon  a  critical  consideration  of 
the  terms  of  this  record.  Now,  independently  of  the 
reason  given  by  my  Lord,  in  which  I  concur,  looking  at 

(a)  1  7.  R.  249. 

the 
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the  whole  of  the  record,  I  am  by  no  means  clear  that 
two  offences  are  charged  in  the  indictment  If  we  are 
to  spell  the  indictment  in  one  place,  we  must  do  so  in 
another.  It  states,  first,  that  the  defendant  committed 
an  asBMilt  on  Caroline  Uvermorei  with  intent  feloniously 
to  ravish  her :  and  then,  in  the  second  count,  that  the  de- 
fendant, on  the  same  day,  at  the  same  place,  committed  mm 
assault,  not  another  assault,  on  the  said  Caroline  Liver^ 
more :  and  this  second  count  would  be  borne  out  by  the 
same  evidence  as  the  first,  though  not  h  converso.  But 
the  jury  having  found  the  defendant  guilty  of  the  miis- 
demeanor  and  offence  in  the  indictment  specified,  in 
manner  and  form  as  alleged,  I  have  no  doubt  on  the 
subject 


Patteson  J.  I  concur  with  my  Lord,  that  the  word 
<^  misdemeanor"  is  nomen  coUectivum ;  and  that  finding 
the  defendant  guilty  of  the  misdemeanor  in  manner  and 
form  as  by  the  indictment  alleged,  is  finding  him  guilty 
of  the  whole  matter  charged  by  the  indictment. 

Judgment  a£Brmed. 


Scott  against  Bevan. 

Id  bd  action      Tr\ECLARATION  on  a  judgment  recovered  by  the 

brought  in  -i-^ 

EngUmd  to  re-  plaintiff*  iu  the  Supreme  Court  of  Jamaica^  on  the 

cover  the  value    .         r  r\      r  r^      r  »  »  <• 

of  a  given  sum  ist  ot  Uctooer  1827,  lor  1554/.  165. 8a.  current  money  of 
rency,  upon  a  ^^  island  of  Jamaica^  with  interest  on  the  said  sum 
tldlSdi^'A^     from  the  Slst  of  December  1825,  and  also  Si  19s.  S^c/. 

island;  the 

value  is  that  sum  in  sterling  money  which  the  currency  would  have  produced  according  to 

the  actual  rate  of  exchange  between  Jamaic  i  and  England  at  the  date  of  the  judgment. 

current 
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current  money  for  his  costs.     The  declaration  contained        18S1. 
an  arerment  that  the  damages^  costs,  and  charges  in 

Scott 

form  aforesaid  recovered,  at  the  time  of  the  recovery  agmrut 
thereof,  were,  and  still  are,  of  great  value,  to  wit, 
of  the  value  of  1117/.  0*.  3d.  of  lawful  money  of  Great 
Britain^  and  that  the  interest  on  the  said  damages, 
&c  amounted  to  a  certain  other  sum,  to  wit,  the  sum 
of  \16L  135.  Id.  of  like  lawful  money.  Hea,  the 
general  issue.  1 102/.  75.  3d*  was  paid  into  court  At 
the  trial  before  Lord  Tenterden  C.  J.,  at  the  London 
sittings  after  Trinity  term  1829,  the  plaintiff  proved  the 

• 

judgment  recovered  in  the  Supreme  Court  of  Jamaica^ 
and  that  140/.  currency,  taking  the  rate  of  exchange  al 
par,  was  equivalent  in  value  to  100/.  sterling,  the  usual 
mode  of  reducing  currency  into  sterling  being  by 
dividing  the  amount  by  7,  and  multiplying  by  5.  The 
defendant  proved,  that,  on  the  1st  of  October  1827, 
when  the  judgment  was  obtained,  and  from  thence 
to  the  commencement  of  the  action,  bills  upon  J5ng- 
land  were  in  Jamaica  at  a  premium  of  22^  per 
cent;  100/.  sterling,  at  that  rate,  being  worth  171/. 
currency;  but  taking  the  exchange  at  19  per  cent, 
(which  was  3^  per  cent  less  than  the  actual  exchange,) 
the  value  of  100/.  sterling  was  J  66/.  125.;  and 
1836/.  105.  %d.y  being  the  amount  of  the  principal  sum 
recovered,  and  costs,  together  with  interest  at  6  per 
cent,  from  the  31st  oi  December  1825,  to  the  2d  of  Z)^- 
cember  1828,  when  the  money  was  paid  into  court,  was, 
in  sterling  money,  1 102/.  75.  3d.  Lord  Tenterden  was  of 
opinion,  that  in  point  of  law  100/.  sterling  was  to  be  con^ 
sidered  equivalent  only  to  140/.  currency,  and  the  jury, 
under  his  direction,  found  for  the  plaintiff.  A  rule  nisi 
had  been  obtained  for  a  new  trial,  upon  the  ground  that 
the  plaintiff  would  only  be  entitled  to  be  paid  that  sum. 

in 


i 
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18S1.       in   sterling  money,  which  would  equal   the  Taloe  of 

"""■"       18S6/.  10s.  8rf.,  Jamaica  currency,  at  the  rate  of  ex- 
Scon 
againu       change  between  Jamaica  and  England  at  the  date  of  the 

judgment,  and  the  sum  paid  into  court  would  exceed 

that  value.    In  Trinity  term  last,  Sir  James  Scarlett  and 

Hibbert  were  heard  against  the  rule,  and  CampbMBxA 

Cofm/n  contra,  and  the  Court  afterwards  ordered  the  case 

to  be  argued  a  second  time  by  one  counsel  on  each  side. 

It  was  accordingly  argued  in  Hilary  term  by 

Sir  James  Scarlett  against  the  rule.  The  evidence  giren 
on  the  part  of  the  plaintiff,  shews  that  100/.  sterling  was 
in  Jamaica  equivalent  to  1402.  currency.  1836/.  lOs.  8d» 
currency  will,  then,  produce  IS  11/.  165.  sterling:  that 
sum  in  sterling  money,  carried  to  Jamaica^  would  pro- 
duce 1836/.  105. 8d.  currency.  The  defendant  claims  to 
deduct,  not  merely  40  per  cent,  from  the  amount  of 
the  currency  recovered,  but  such  a  further  sum  per 
cent,  as  the  plaintiff  must  have  paid  by  way  of  premium 
for  bills  of  exchange,  if  he  had  wished  to  draw  the  sum 
recovered  by  bills  on  England :  but  the  plaintiff  was  not 
bound  to  take  bills  on  England;  if  he  had  had  his  money 
in  Jamaica^  he  might  have  invested  it  there,  in  the  pur« 
chase  of  land  or  goods,  or  he  might  have  remitted  it  in 
specie  to  some  other  country,  in  which  case  he  would  only 
lose  the  amount  of  freight  and  insurance.  He  is  entided 
to  recover  the  exact  value  of  his  debt  in  sterling  money. 
The  debtor  cannot  compel  him  to  run  a  risk  by  receiving 
payment  of  his  debt  by  a  bill  on  England,  If  the  value  of 
a  debt  in  Jamaica  currency  is  to  vary  with  the  exchange 
with  Englandj  it  may  become  the  interest  of  the  debtor  to 
postpone  payment  until  the  exchange  falls.  He  may, 
afler  compelling  his  creditor  to  sue  him  in  Jamaica,  come 
to  this  country ;  and  thai  the  creditor,  in  an  action  on 

the 
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the  judgment,  will  recover  a  less  sum  than  he  was  entitled        1881  • 
to  at  first.     The  plaintiff,  after  taking  the  money  out  of        ^^ 
court  in  this  country,  might,  as  it  is  contended,  have        against 

Bevan. 

directed  a  correspondent  to  draw  on  him  for  the  amount ; 
but  the  premium  upon  bills  on  England  might  fall  in  the 
mean  time,  and  then  the  sum  recovered  at  the  rate  of 
exchange  at  the  time  of  the  judgment  would  be  insuffi- 
dent.     £Parke  J.     According  to  your  argument,  if  a 
party  received  100/.  here,  he  would  only  get  140/.  cur- 
rency :  yet  if  at  that  time  the  holder  in  Jamaica  of  a  bill 
on  London  for  100/.,  when  the  exchange  was  19,  got 
162/.  Ids.,  then,  as  a  bill  for  100/.  cannot  be  worth  more 
than  100  sovereigns,  one  hundred  sovereigns  taken  to 
Jaauiica   must  produce    more    than    140/.    currency.] 
If  the  owner  of  100  sovereigns  wished  to  remit  them 
speedily  and  without  risk,  and  took  a  bill  on  a  house  of 
great  credit,  at  ninety  days'  sight,  he  must  pay  a  pre- 
miom.     The  creditor  here  is  compelled  to  follow  his 
debtor  to  another  country ;  he  is  not  to  be  considered  in 
the  same  situation  as  if  his  intention  had  been  to  receive 
his  money  in  Lotidon  at  the  time  when  he  recovered  it. 
A  creditor,   under  such   circumstances,   is  not  to  be 
obliged  to  take  his  payment  in  the  manner  the  debtor 
points  out.     Wherever  the  value  of  foreign  money  can 
be  rendered  in  English,  the  rule  is,  for  any  legal  pur- 
pose, to  estimate  it  at  par.     In  Cockerill  v.  Barber  {a) 
there  was  a  legacy  in  sicca  rupees  by  a  will  in  India : 
and  it  was  held,  that  when  paid  by  remittance  to  this 
country,  the  payment  must  be  according  to  the  current 
value  of  the  rupee  in  India,  without  regard  to  the  ex- 
diange  or  the  expense  of  remittance. 

(a)  16  F«s.461. 

VoL.IL  G  CampbeU 
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1831.  Campbell  contrk.    The  question  is,  what  was  the  valae 

"""■"^       of  18361.  lOs,  8rf.  Jamaica  currency  in  sterling  money, 

Scott 

agamst  wbcn  the  judgment  was  recovered?  whether  the  cri- 
terion of  value  be  the  nominal  par  of  exchange,  or  the 
real  par  of  exchange,  that  is,  the  market  price  in  sterling 
money,  which  that  quantity  of  Jamaica  currency  could 
be  purchased  for  at  the  date  of  the  judgment?  That 
was  a  question  of  fact,  and  ought  to  have  been  left  to 
the  jury.  The  pound  currency  is  an  imaginary  sum ;  it 
is  represented  by  no  coin.  The  real  currency  in  Jamaica 
is  sovereigns,  Spanish  dollars,  and  doubloons.  The 
plaintiff  is  entitled  to  recover  that  sum  in  sterling  money, 
which  would  have  produced  1836/.  105.  8(/.  Jamaica 
currency.  The  creditor  ought  not  to  suffer  any  damage, 
nor  the  debtor  to  derive  any  advantage,  by  reason  of  the 
money  being  paid  in  England.  It  is  not  true  that  the 
defendant  seeks  to  deduct  from  the  sum  which  would 
otherwise  be  the  value  of  the  currency  in  sterling  money 
the  amount  of  premiums  which  would  have  been  paid 
in  Jamaica  on  bills  of  exchange  upon  England.  The 
question  being,  what  the  value  of  a  given  sum  in 
currency  is  in  pounds  sterling,  the  premium  paid  on 
bills  of  exchange  is  used  only  as  a  mode  of  ascertaining 
that  value.  Now  the  value  of  a  sovereign  in  Jamaica 
depends  on  the  course  of  exchange.  If  the  defendant 
had,  in  October  1825,  paid  the  plaintiff  in  Jamaica 
1102  sovereigns  and  a  fraction,  the  sum  paid  into  courts 
calculating  (at  an  exchange  of  19  per  cent.)  100  sovereigns 
to  produce  166/.  12;.,  the  sovereigns  paid  into  court 
would  produce  1836/.  10^.  Sd.  That  would  have  dis- 
charged the  debt  in  Jamaica;  so  it  will  in  England. 
There  cannot  be  a  difference  of  22\  per  cent,  between 
the  real  par  and  the  actual  exchange.  The  only  dif- 
ference 
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ferenoe  will  be  the  expense  of  freight  and  insurance.        18S1. 
The  nominal  par  of  140/.  to  100/.  cannot  be  a  just  rule       "ZZT 
in  this  case^  for  there  must  be  the  same  mode  of  calcu-        against 
lation  whether  the  exchange  be  favourable  or  otherwise ; 
and  the  creditor  ought  not  to  be  permitted  to  elect  to 
take  the  nominal  par  if  the   exchange  be  &vourable, 
and  the  real  par  if  it  be  not     But  if  an  action  had  been 
brought  on  this  judgment  immediately  after  it  was  given, 
and  100/.  sterling  would,  at  the  then  rate  of  exchange, 
have  produced  not  140/.  currency,  but  120/.  only,  the 
creditor  would  not  then  have  elected  to  take  his  money 
at  the  nominal  par.     On  the  other  hand,  supposing  an 
action  to  have  been  brought  in  Jamaica  on  an  English 
judgment  for  100/.  sterling,  the  plaintiff  would  not  be 
entitled  to  recover  140/.  currency  only,  but  such  a  sum 
m  currency  as  would  enable  him  to  obtain  100/.  ster- 
ling.    It  is  impossible  that  100  sovereigns,  if  carried  to 
Jamaica^  would  be  worth  only  140/.  when  a  premium 
of  22^  per  cent  is  given  for  bills  on  England.     At  that 
rate  per  cent,  100  sovereigns  would  purchase  a  bill  for 
171/.  currency,  if  the  sovereigns  were  remitted  to  England 
and  drawn  against,  and  the  purchaser  of  the  bill  would 
pay  171/.  currency  for  it     It  is  absurd  to  say,  that  the 
nominal  par  is  in  all  cases  the  test  of  value.     In  Sweden^ 
accounts  are  kept  in  rixdollars,  which  are  of  the  nominal 
value  of  5&  sterling;  but  the  currency  being  depreciated, 
the  real  value  is  only  Is,  6d,  and  13  rix  dollars  and  a 
fraction  are  required  to  represent  the  pound  sterling.  If  a 
creditor  were  to  sue  his  debtor  in  Sweden  for  100/.  ster- 
lings he  would  be  entitled  to  recover  not  400  rix  dollars 
(taking  them  at   the  nominal   par),   but  as  many  rix 
doUars  as  would  produce  100/.      The  debtor  is  not 
diereby  damnified,  for  he  must  have  remitted  to  England 
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18S1.       that  number  of  dollars  to   pay  his  creditor.     So  the 
'  sicca  rupee  originally  represented  an  English  half  crown, 

Scott 

ogainst  the  Same  quantity  of  silver  being  originally  in  each  coin, 
but  the  rupee  is  now  so  deteriorated  that  it  is  worth  only 
23  pence.  It  therefore  no  longer  really  represents  a 
half  crown,  though  it  does  so  nominally  in  accounts. 
When,  therefore,  a  balance  of  account  is  to  be  paid  in 
sterling  money,  the  question  is,  how  much  gold  and 
silver  it  will  take  at  the  market  price  to  purchase  a  given 
number  of  rupees  ?  So  that  the  true  value  is  the  real 
and  not  the  nominal  par  of  exchange.  In  The  Earl  of 
Dungannon  v.  Hackett{a\  J.  S.  contracted  a  debt  in 
Ireland f  and  coming  to  England  he  was  arrested  here  for 
the  debt,  and  it  was  held  that  he  must  pay  Irish  interest ; 
but  it  was  also  held  reasonable,  that  as  the  money  was 
now  to  be  paid  here,  the  plaintiff  should  have  an  allow- 
ance for  the  return  of  it  out  of  Ireland.  Ekins  v.  The 
East  India  Company  [b)  is  to  a  similar  effect.  In  The  Mar- 
chioness of  Lansdaame  v.  The  Marquis  of  Lansdowne  {c\ 
a  rent  charge  out  of  Irish  estates  was  made  payable  in 
Ireland  in  English  currency.  It  was  held  that  although 
the  rent-charge  was  payable  in  Ireland  in  the  currency 
of  England^  that  the  appointee  was  not  entitled  to  have 
the  sum  transmitted  to  England  free  of  the  charge  of 
conveyance  and  exchange ;  in  other  words,  he  was  to 
have  such  a  sum  in  England^  as  would  have  produced 
the  amount  in  Ireland.  Cockerell  v.  Barber  {d)  is  in 
favour  of  the  defendant ;  Lord  Eldon  there  does  not  re- 
fer to  any  nominal  par,  but  says  the  current  value  of  the 
rupee  is  to  be  taken  at  the  time  when  the  money  is  pay- 


(a)  1  Eg.  Ca.  Abr.  288.  (6)  1  P.  Wnu.  395. 

(c)  2Bligh^  Pari.  Co.  60.  {d)  16  Fes.  461. 
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able.     Here,  the  only  estimate  of  current  value  is  to  be        1831. 
formed  from  the  value  of  bills  at  the  time  in  question.  """"" 

Scott 
Cur»  ad*  Vldt*  agamtt 


Lord  Tenterden  C.  J.,  in  the  same  term,  delivered 
the  judgment  of  the  Court 

This  was  an  action  on  a  judgment  recovered  in  Jamaica; 
money  was  paid  into  Court  The  question  was,  how  the 
value  of  the  sum  recovered  should  be  estimated  ?  The 
plaintiff  contended,  it  should  be  as  140/.  currency  to 
1002.  sterling,  without  regard  to  the  rate  of  exchange 
at  any  particular  time.  The  defendant,  that  it  should  be 
estimated  according  to  the  exchange ;  and  the  payment, 
upon  that  supposition,  was  more  than  sufficient,  taking 
the  rate  of  exchange  at  the  commencement  of  the  action, 
or  for  some  time  before  or  afterwards.  The  practice 
has  probably  been  in  favour  of  the  plaintiff:  but  there  is 
DO  case  that  decides  the  question.  Upon  the  whole,  we 
thmk  the  defendant's  mode  of  computation  approximates 
most  nearly  to  a  payment  in  Jamaica  in  the  currency  of 
that  bland ;  though,  speaking  for  myself  personally,  I 
most  say  that  I  still  hesitate  as  to  the  propriety  of  this 
oondosion. 

The  proportion  of  140/.  to  100/.  enters  into  every  cal- 
culation :  when  bills  in  Jamaica  are  at  a  premium,  a  bill 
drawn  upon  England  for  100/.  may  be  sold  and  turned 
into  currency  at  Jamaica  for  more  than  140/.  If  such 
tnlls  are  at  a  discount,  a  bill  for  100/.  will  sell  for  and 
produce  less  than  140/.  Such  bills  were  at  some  pre- 
mium at  the  time  of  the  judgment  recovered,  and  at  all 
times  since.  And  it  is  true,  undoubtedly,  that  if  the 
jJaintiff  should  wish  to  send  the  money  that  he  may 
receive  under  the  judgment  of  this  Court  to  Jamaica^ 
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1831.        where  the  money  was  originally  due  and  recovered  by 
■""~"        the  judgment  in  that  island,  the  mode  to  be  adopted, 

Scott 

against  accordiog  to  the  most  general  and  practicable,  if  not  the 
only  usage,  would  be  to  get  some  person  resident  in  that 
island  to  draw  upon  him  for  the  amount  of  the  sterling 
money  recovered  here ;  and  this  might  be  done  by  bills 
drawn  at  the  exchange,  on  which  the  defendant  relies, 
and  which  is  at  the  rate  of  more  than  140/.,  namely, 
about  160/.  currency  to  100/.  sterling^;  so  that  a  less 
number  of  hundreds  of  pounds  sterling,  than  in  the  pro- 
portion of  140/.  to  100/.,  would  place  him  in  the  situation 
of  receiving  his  principal  and  interest,  viz.  1836/.  105.  Sd. 
currency  in  the  island  of  Jamaica.  The  rule,  therefore, 
must  be  made  absolute  for  a  new  trial. 

Rule  absolute  (a). 

(a)  In  an  action  brought  in  Jamaica  for  a  debt  of  100^  sterling  con- 
tracted in  England,  the  plaintiff  recovers  judgment  for  140?.  currency, 
but  by  shewing  (on  affidavit)  the  rate  of  exchange  on  the  day  the  exe- 
cution is  lodged,  he  has  added  to  the  140^.  currency  the  amount  of  the 
premium  (if  there  be  any)  on  bills  of  exchange  on  England,  Thus,  if  A* 
sues  B.  for  lOOL  sterling,  he  recovers  judgment  for  140/.  currency,  and 
if  he  shews  by  affidavit  the  exchange  on  England  to  be  22/.  10*.  per  cenL, 
he  has  added  to  the  sum  mentioned  in  the  judgment  Sll.  10s.,  and  the 
writ  issues  for  171/.  10«.  This  practice,  however,  is  founded  on  an  act  of 
the  colonial  legislature.  £x  relatione  Burge,  late  Attorney  General  of 
Jamaica, 
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Doe  dem.  Thomas  Gabrod  against  John 

Garrod. 

"pJECTMENT  for  certain  premises  at  Stratford^  in  Atertatorbeing^^^^f./* 

^^     1  /•  •  •         seised  in  fee  of 

the  county  of  Suffolk.     At  the  trial  at  the  Spring  freehold  land,  /'t^^S.  <*< 
assizes  for  the  county  of  Sxfffolh^   1829,  a  verdict  was  h^id  according 
found  for  the  plainUflF,  damages  Is.,  subject  to  the  opinion  ^^  jj^  "^^ 
of  the  Court  on  the  foUowinff  case :  —  ^l  freehold 

^  and  copyhold 

The  premises  in  question   are   situate  at  Stratford^  b«ng  inter- 

miied)i  devised 

Otherwise  Stratford  St.  Andrew^  in  the  county  of  Suffolk ;  m  follows  -.  — 

"  As  to  my 

part  thereof  is  parcel  of  the  manor  of  Stratford^  and  the  worldly  esute, 
residue  parcel  of  the   manor   of  Griston^  both  in  the  ofasfoUows: 
said  county,  and  held  of  the  lords  of  the  two  manors  nephew  t:^g. 
respectively,  by  copy  of  court  roll  according  to  the  re-  ^ haTc andto 
speaive  customs  thereof.     By  the  customs  of  each  of  ^J^^  dunng  his 
the  manors,  lands,  parcel  thereof,  are  devisable  by  will,  son  if  ho  has 

one,  if  not,  to 

and  further,  by  the  customs  of  each,  lands,  parcel  thereof,  the  eldest  son 

of  my  nephew 

of  which  any  tenant  dies  seised  in  fee,  pass  by  descent  t.  g.  and  to 

.1.  .  1.1  .  •   •      i_   •        r  his  son  after 

to  his  youngest  son,   which   youngest   son    is   heir  ot  him,  if  he  has 
such  tenant  according  to  the  customs  of  the  respective  ^^Vegular 
manors.     No  instance  has  been  found  upon  the  court  "^fo^ny°^**** 

rolls  of  either  manor  of  the  admission  of  an  heir  in  ?y  codidl  stat- 
ing that  hu 

taU  male,  but  there  is  an  instance  in  the  manor  of  neph®*^  T.  G. 

then  had  a 

Strai/ordf  of  the  admission  of  a  youngest  son  as  heir  in  son  bora,  he 

gave  to  that 

tail  general ;    and   in   the   manor   of  Grisfon^   of    the  son,  after  his 

J  I  o  .  i_   •  i_    J   •  father's  de- 

descendant  of  a  youngest  son  being  vouched  in  a  cus-  ^^^ase,  all  his 
tomary  recovery  as  heir  of  an  estate  in  tail  general  to  ™yholdUnds- 
bar  such  entail.  •?/  ^  ^^^  .-  ' 

eldest  son,  if 
he  had  one ; 
but  if  be  had  no  son,  then  to  the  next  eldest  regular  male  heir  of  the  G.  family."  By  the 
cutam  dt  the  manor,  copyhold  lands,  parcel  hereof,  of  which  any  tenant  died  seised  in 
fce,  paaed  by  descent  to  the  youngest  son :  Held»  that  by  the  will  and  codicil  the  son  of 
T.  G,  took  an  estate  tail,  and  that,  consequently,  upon  his  death  the  copyhold  lands  de- 
■odid to  tbe  joungest  SOD.  .^'^^c,  '21 

G4  O^^^M^.^i. 
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1831.  On  the  9th  of  January  1712,  at  courts  then  held  for 

'  the  said  manors  of  Stratford  and  Griston  respectively, 

Dondem.  ^  . 

Garrod       John  Garrod  was  duly  admitted  to  the  copyhold  premises 

against 

Garrod.  mentioned  in  the  consent  rule  in  this  cause,  to  hold  to 
him  and  his  heirs  according  to  the  customs  of  the  said 
manors;  and  he  afterwards  duly  surrendered  the  said 
copyhold  premises  to  the  use  of  his  will,  which  sur- 
renders were  at  courts  held  for  the  said  manors  re- 
spectively, on  the  8th  of  April  1729,  duly  presented  and 
enrolled. 

On  the  10th  of  December  1772,  the  said  John  Garrod, 
being  seised  as  above  mentioned,  of  the  said  copyhold 
premises,  for  the  recovery  of  which  this  action  was 
brought,  and  being  also  seised  in  fee-simple  of  certain 
freehold  premises  at  Stratford  lying  intermixed  with  the 
said  copyhold  premises  there,  made  and  published  his 
will,  duly  executed  and  attested,  and  therein  devised  as 
follows :  —  "As  to  my  worldly  estate,  I  dispose  thereof 
as  follows :  Item,  I  give  to  my  nephew  Thomas  Garrod  of 
Mendham,  in  the  county  of  Stiffblk,  all  my  lands,  houses, 
and  tenements  lying  in  the  manors  of  Stratford,  Carlefon, 
and  Kelsel"  (comprising  the  premises  in  question),  "  to 
have  and  to  hold  during  his  natural  life,  and  to  his  son,  if 
he  has  one,  if  not,  to  the  eldest  son  of  my  nephew  James 
Garrod,  during  his  natural  life,  and  to  his  son  after  him, 
if  he  has  one,  if  not,  to  the  regular  male  heir  of  the 
Garrod^s  family,  as  long  as  there  is  one  of  them  in  being, 
and  if  they  should  be  all  extinct,  then  to  the  regular 
heir  of  my  nephew  Thomas  FieWs  family."  On  the 
18th  of  August  1773,  the  testator  made  a  codicil,  duly 
executed  and  attested,  to  his  said  will  as  follows :  —  "I 
received  a  letter  from  my  nephew  Thomas  Garrod,  my 
friend,  of  Rendham,  in  Stiffblk,  that  his  wife  was  safely 

delivered 
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delivered  of  a  son ;  I  do  give  and  bequeath  to  him,  after        18SI. 
his  father's  decease,  all  my  houses,  lands,  and  tenements        -^— 

Dob  dem. 

lying  and  being  in  Stratford^  Carlion,  and  Kekel"  (com-        Garkoo 
prising  the  premises  in  question),  "  both  freehold  and       Gareoo. 
copyhold,  in  the  county  of  Suffolk^  and  to  his  eldest  son, 
if  he  has  one ;  but  if  he  has  no  son,  then  to  the  next 
eldest  regular  male  heir  of  the  Garrod*s  familvi  as  \on^ 
as  there  is  one  of  them  in  being." 

The  testator  John  Garrod  shortly  afterwards   died 
without  revoking  or  altering  his  will,  except  as  it  was 
altered  by  the  said   codicil,  and  without  revoking  or 
altering  the  codicil,  and  he  left  his  said  nephew,  Thomas 
Garrod^   him   surviving.      The  will   and   codicil  were 
duly  proved,  and  Thomas  Garrod  was,  at  the  manor 
courts  for  Stratford  and  Gnston^  admitted  to  the  said 
copyhold  premises,  to  hold  the  same  for  his  natural 
life,  according  to  the  form  and  effect  of  the  will  and 
codicil.     Thomas  Garrod  died,  without  having  made  any 
will  as  to  the  premises  in  question,  some  time  before 
the9tb  of  January  1781,  on  which  day,  at  courts  then 
held   for   the  said  manors,  John  Garrod^   the  son  of 
Thomas  mentioned  in  the  codicil,  was  admitted  to  the 
said  premises,  to  hold  the  same  to  him,  John  Garrod, 
according  to  the  said  will  and  codicil.     The  last-men- 
tioned John  Garrod,  who  was  the  only  son  and  heir  of 
Thmasj  on  the  21st  of  October  1802,  made  his  will,  duly 
executed  and  attested,  and  thereby  devised  all  his  free- 
hold and  copyhold  messuages,  lands,  and  hereditaments 
to  Sarah  his  wife  (who  is  now  living),  with  remainders 
over,  and,  on  or  about  the  22d  of  October  1802,  he  died 
without  having  altered  or  revoked  the  said  will,  and 
without  having  surrendered  to  the  use  of  his  will  in 
either  of  the  manors.  At  courts  held  for  the  said  manors 

respectively 
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1831.        respectively  in  the  year  1804,  Thomas  Garrod  the  lessor 

_     ,  of  the  plaintiff  then  an  infant  of  the  age  of  two  years, 

Gareoo       was   admitted   in  fee  to   the  premises  in  question   a$ 

agttifut 

Ga&&oi>.  youngest  son  and  heir,  by  the  respective  customs  of  the 
manors,  of  the  last-mentioned  John  Garrod^  but  he  has 
never  had  possession.  The  defendant,  who  is  the  eldest 
son  of  the  last-mentioned  John  Garrody  entered  into  the 
premises  at  Michaelmas  1826,  and  still  holds  the  same. 
It  was  agreed  that  the  Court  might  come  to  any  con- 
clusion upon  the  facts  of  this  case  which  the  jury  might 
have  formed. 

Preston  for  the  plaintiff.  Thomas  Garrod's  son,  to 
whom  the  gift  was  made,  took  an  estate  tail.  Doe  v. 
Halley{a).  There  the  devise  was  to  A.  for  life,  with- 
out impeachment  of  waste,  remainder  to  his  eldest  son, 
and  the  heirs  of  such  eldest  son,  and  in  default  of  issue 
male  of  A.^  then  to  B. ;  it  was  held,  that  A.  took  an 
estate  for  life,  remainder  to  his  eldest  son  in  tail,  re- 
mainder to  himself  in  tail.  It  will  be  contended,  per- 
haps, that,  by  the  words  of  this  codicil,  the  eldest  son 
took  the  fee.  But  the  words  "  eldest  son  "  in  this  case 
appear  from  the  subsequent  words  to  be  used  as  denoting 
not  an  individual,  but  a  class,  viz.  all  the  male  de- 
scendants of  the  person  to  whom  the  gift  was  made. 
"  Son,"  therefore,  is  a  word  of  limitation,  and  not  of 
purchase ;  and  that  being  so,  the  son  of  Thomas  Garrod^ 
by  the  devise  to  him  and  his  eldest  son,  if  he  should 
have  one,  took  an  estate  tail.  Sondat/s  case  {b\  BifiekTs 
case  (c),  Robinson  v.  Robinson  {d),   and   Mellish  v.  Mel- 


(a)  8  r.  R,  5.  (6)  9  Kep.  127. 

(c)  Cited  in  1  VerUr,  251.  (</;  1  Burr,  38. 
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1831. 

Dob  dem. 

Garroo 

against 

Garroo. 


Robinson  (a),  the  words  were  "  such  son  as  he  shall 
have,"  which  meant  all  sons ;  and  a  case  being  there  re- 
ferred to,  where  the  words  were  eldest  son,  it  was  ob- 
served by  way  of  distinction  in  the  principal  case,  that 
it  was,  there,  not  necessarily  an  originally  eldest  son, 
but  might  be  any  other  son  who  becaipe  eldest  son  be- 
fore the  contingent  remainder  vested.  In  all  the  cases 
where  the  words  issue  and  son  have  been  held  to  be 
words  of  limitation,  that  construction  has  been  necessary 
in  order  to  effect  the  clear  intention  of  the  testator. 
Here,  the  devise  to  A,  and  his  eldest  son  is  in  a  case 
where  the  eldest  son  is  a  person  who  would  not  take  as 
heir.  By  the  codicil,  the  testator  gives  the  estate  to  the 
eldest  son  of  Thomas  Garrod  then  born,  and  afterwards 
to  his  (the  son's)  eldest  son,  if  he  has  one.  The  defend- 
ant is  that  eldest  son.  It  is  impossible  to  give  a  general 
interpretation  to  words  so  clearly  designating  him.  In 
L&oelace  v.  Lovelace  (&),  J.  &,  being  seised  in  fee  of  land, 
devised  it  to  J.  Z).,  and  to  his  eldest  issue  male,  he 
having  no  son  at  the  time.  It  was  adjudged  no  estate 
tail,  but  for  life  only,  and  it  was  said,  if  he  then  had  a 
son  it  was  all  one;  that  a  devise  to  one  and  his  issue 
male  was  an  estate  tail,  but  that  here  the  word  eldest 
would  not  permit  that  construction.  And  it  is  said 
that,  in  that  case,  the  lands  were  gavelkind,  Perrofs 
case(c).  To  put  precisely  a  similar  case;  suppose 
this  was  a  devise  to  A,  and  his  youngest  son,  would  it 
be  equivalent  to  a  devise  to  A.  and  his  heirs  ?  yet  here  the 
youngest  son  is  heir.  It  does  not  lie  on  the  defendant 
to  shew  what  estate  he  took  ;  it  is  sufficient  for  him  to 
shew  that  he  took  some  estate  under  the  will.     The 


(a)  1  Burr»  58. 


(6)  Cn.  Elw.  AQ, 


(c)  Moorct  368. 

plaintiff 
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plaintifiT  cannot  succeed  unless  he  shews  that  the  son  of        1831. 
Thomas  Garrod  took  an  estate  tail.     But  looking  to  the        -^— 
language  of  the  will,  there  is  ground  even  for  contend-        Garrod 
ing  that  the  son  of  Thomas  Garrod  took  a  fee ;  for  the       Garros. 
introduction  of  the  words,  ^^  as  to  my  worldly  estate,'' 
shews  an  intention   to  pass  the  whole  estate.  Doe  v. 
Gilbert  (a),  Hogan  v.  Jackson  (i).     In  Mellish  v.  Mel- 
Ush  (c)  the  word  ^^  eldest "  occurred,  not  in  the  devise 
to  the  son,  but  in  that  to  the  daughter,  and  it  was  not 
contended  that  an  estate  in  tail  female  was  taken.  There 
is  nothing  here  to  shew  that  the  testator  looked  further 
than  the  eldest  son.     It  is  said  that  he  contemplated  all 
the  sons.     That  would,  in  effect,  be  introducing  into 
the  will,  after  "the  eldest^**  the  words  "  and  other  sons;" 
bat  they  cannot  be  introduced,  for  that  would  prevent 
the  words  in  the  will  from  having  any  operation.     Sup- 
pose that  a  fee  did  not  pass,  still  there  are  the  words 
"  eldest  son,"  and  they  must  be  construed  according  to 
their  plain  import.    In  all  the  cases  cited,  the  particular 
intent  of  the  testator  had  effect  given  to  it,  though  not 
in  the  way  he  pointed  out.     But  in  this  case,  the  conse- 
quence of  putting  the  construction  contended  for  on  the 
will,  will  be  to  prevent  the  object  of  the  testator's  bounty 
irom  taking  the  estate.     One  of  the  objects  of  the  tes- 
tator was,  that  the  freehold  and  copyhold  estates  should 
go  to  the  same  person.     If  the  construction  contended 
for  prevail,  that  object  will  be  defeated ;  for  the  eldest 
son  will  at  all  events  take  the  freehold  property.     Be- 
sides, there  is  no  sufficient  evidence  to  shew  that  by  the 
custom  the  youngest  son  does  take  an  estate  tail.     The 
youngest  son  being  vouched  in  the  recovery  is  not  con- 

{a)  5  Brod.  ^  B.  85.  (6)  Cowp.  299. 

(0  2B.4;C.  520. 

elusive. 
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18S1.  elusive.     The  principal  question,  however,  is,  l)id  the 

■""~*  testator  contemplate  a  class  or  an  individual  ?    Here  he 

Dox  dem. 

Garrod  points  out  the  individual.    The  estate  is  given  expressly 

Garrod.  to  the  eldest  son  of  the  son  of  Thomas  Garrod.     The 
defendant  is  therefore  entitled  to  it. 


Preston  in  reply.  The  fallacy  of  the  argument  for 
the  defendant  consists  in  this ;  that  it  assumes  that  the 
word  son  describes  an  individual,  but  looking  at  the  con- 
text, it  evidently  describes  a  class,  viz.  heirs  male. 
The  cases  cited  in  favour  of  an  estate  in  fee  do  not  ap- 
ply, because  here  is  a  clear  limitation  over ;  therefore  it 
must  be  an  estate  for  life,  or  in  tail.  In  order  to  effect 
the  general  intent,  it  must  be  an  estate-tail.  Lovelaces 
case  (a),  if  it  had  occurred  at  the  present  day,  would 
have  been  decided  otherwise.  In  Dubber  v.  Trollop  {b), 
a  devise  to  testator's  first  son  WiUiam  for  life,  remainder 
to  the  heirs  male  of  his  body,  remainder  to  his 
second  son  Thomas  for  life,  and  after  his  death  to 
the  first  heir  male  of  his  body,  was  held  to  pass  an 
estate  tail  to  Thomas.  In  Archer's  case  {c)  there  cited, 
a  devise  to  a  father  for  life,  and  after  to  the  next  heir 
male,  and  the  heirs  male  of  such  heir  male,  was  held  to 
be  only  an  estate  for  life  in  the  first  devisee ;  but  the 
reason  of  that,  as  stated  by  Lord  Hale  in  King  v.  Mel- 
ling  ((/)  was,  that  the  words  of  limitation  were  annexed 
to  the  word  heir,  and  therefore  heir  was  taken  to  be  but 
designatio  personae ;  and  in  Dubber  v.  Trollop  it  is  ob- 
served, that  ^^  from  hence  it  appears  that  devise  to  A.  for 
life  and  his  heir  male  in  the  singular  number,  and  to  A. 
for  life  and  his  heirs  male^  in  the  plural  number,  is  the 

(a)   Cro,  Etiz.  40.  (6)  8  Vin.  Abr,  233. 

(c)  lBep,eeb.  id)  1  VefUr.2\5. 

same  ; 
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same;  and  though  an  express  estate  for  life  is  devised,        1831. 
yet  it  shall  be  an  estate  tail."     T  Andrews.  There  the  word      J     ~ 

^  ^  ^  DoKdem. 

was  ieir  s  that  is  a  word  of  limitation,  and  the  endeavour       Gar&od 

againMi 

was  to  cut  it  down ;  here  the  word  is  ^*  son"  which  is  Gakroo. 
a  word  of  purchase.]  The  testator  clearly  gives  his 
freehold  property  in  tail,  and  his  intent  was  the  same  as 
to  his  copyhold.  No  argument  can  be  derived  from  the 
division  of  the  property.  That  is  a  consequence  of  law, 
which  the  testator  may  not  have  foreseen. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court,  after  stating  the  case  as  follows :  —  It  is 
stated  as  a  fact,  in  this  case,  that,  by  the  custom  of  the 
manors,  the  youngest  son  takes  the  tenements  of  which  his 
fiuher  died  seised  in  fee-simple,  and  we  think  the  extracts 
from  the  court  rolls  sufficiently  shew  that  the  same  son 
takes  also  by  the  custom  the  tenements  of  which  his  father 
died  seised  in  tail.  Indeed,  without  a  special  custom  to 
the  contrary,  it  seems  that  he  who  takes  in  one  case 
must  take  in  the  other  also,  for,  in  each  case,  the  estate 
is  taken  by  descent.  And  this  is  conformable  to  the 
custom  of  gavelkind  as  mentioned  in  Bobinson^s  Treatise^ 
p.  119.  This  is  one  of  the  cases  in  which  a  court  is 
called  upon  to  construe  the  will  of  a  person,  who,  pro- 
bably, had  no  clear  distinct  view  or  intent  in  his  own 
mind,  and  certainly  no  intent  of  which  every  part  can 
legally  take  effect.  The  question  is,  what  estate  John^ 
the  son  of  Thomas  Garrod^  took  under  the  will  of  his 
great  uncle  ? 

If  this  John  took  the  fee,  the  gift  over  to  the  heir  male 
of  the  Garrod  family  must  fail,  as  being  too  remote. 

If  he  took  for  life  only,  the  remainder  to  his  son 
would  be  contingent,  and  might  be  defeated  and  never 

vest, 
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1831.        vest,  if  he  should  think  fit  to  destroy  his  own  life  estate 

_,     ,  before  the  birth  of  a  son,  though  the  testator  certainly  . 

Ga&rod       intended  that  a  son  should  take.    Indeed  at  the  common 

Gabeod.       law   if  he   did   no   act,   and   died   leaving   his  widow 

^  /ii'dL  'fo      '  enceinte  of  a  son,  the  son  could  not  take.     And  if  the 

son  of  John  is  to  take  any  estate,  a  similar  difficulty 
will  occur  in  finding  what  estate  he  is  to  take.  If  he 
take  for  life  only,  and  the  other  sons  are  intended  to 
take  estates  for  life  only  in  succession,  this  intention 
cannot  have  effect,  because  an  estate  for  life  cannot  be 
given  to  a  person  not  in  esse  in  remainder  after  a  pre- 
cedent estate  for  life  to  a  person  not  in  esse;  and  if 
the  eldest  son  is  to  take  the  fee,  then  the  remainder 
over  will  be  defeated  in  the  same  way  as  if  his  father, 
the  son  of  Thomas,  took  the  fee.  There  are  no  words 
of  inheritance  applied  to  the  son  of  John ;  he  cannot 
have  an  inheritable  estate  unless  he  takes  by  descent; 
and  it  being  plainly  not  intended  that  his  father  John 
or  his  grandfather  Thomas  should  take  a  fee,  nor  the 
estate  go  over  to  the  next  heir  male  of  the  Garrod 
family,  while  issue  male  of  John  should  remain,  the 
greatest  chance  of  effecting  the  general  intent  of  the 
testator  is  to  hold  that  this  John,  the  son  of  Thomas, 
took  an  estate  tail.  This  decision,  giving  an  estate  tail 
to  John,  will  be  warranted  by  Sondatj*s  case  (a),  cited  by 
Mr.  Preston. 

It  is  true  that  if  John  took  an  estate  tail,  it  was  in  his 
power  to  defeat  his  issue  and  all  subsequent  estates; 
but  this  same  consequence  would  happen  in  many  of 
the  cases  in  which  the  first  taker  has  been  held  to  have 
an  estate  tail,  and  in  some  in  which  that  consequence 

(a)  Rep,  127. 

had 
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had  actually  happened  before  the  decision.     It  is  true        18S1. 
also  that  in  the  event  which  has  happened,  of  this  John       '     ~ 

**  Dos  dem. 

leaving  two  sons,  the  testator's  intention  of  keeping  the       Oa&kod 
freehold  and  copyhold  together  will   not   take  effect       Oaiuu>o. 
This,  however,  is  a  consequence  of  law ;  it  is  a  matter 
diat  the  testator  never  thought  of;  perhaps  he  never  knew 
the  custom ;  and  it  is  a  consequence  that  would  equally 
Mow  in  a  course  of  descent,  whether  in  fee  or  tail. 

Upon  the  whole,  we  think  John^  the  son  of  Thomas^ 
tcx)k  an  estate  tail,  and  that  the  lessor  of  the  plaintiff  is 
entitled  to  recover  the  copyhold,  and  the  postea  is  to  be 
delivered  to  him. 

Judgment  for  the  plaintiff. 


The  Right  Hon.  Sir  Launcelot  Shadwell, 
Knight,  against  Hutchinson. 

pASE,  for  obstructing  the  ancient  window  of  a  house,  I*  u  nodtfcnce 

V^  .  .      ,  **  •**  actioii  for 

by  keeping  and  continuing  a  certain  roof,  before  then  obftmctiog 

incient  ligbtSy 

wrongfully  erected,  adjoining  the  said  house,  to  the  injury  that  the  nui- 
of  the  plaindff 's  reversion.      Plea,  a  former  judgment  ^^t  the 
recovered  by  the  plaintiff  against  the  defendant  for  the  ^^JS!j^on!S* 
same  grievances,     tleplication,  that  the  grievances  were  IJul5**'in*» 
not  the  same;  and  issue  joined  thereupon.     On  a  former  ^^"°"^_"^^> 
trial  between  these  parties,  for  an  injury  to  the  plain*  against  the  de. 

.        .       /  .  fendMit  for  tfia 

tiffs  reversion  in  the  same  premises  by  erecting  and  tame obstnic 
keeping  up  a  roof  adjoining  thereto,  so  as  to  obstruct 
an  ancient  light,  it  was  proved  that  the  defendant  had 
a  workshop,  the  roof  of  which  originally  came  up  in  a 
slanting  direction  to  the  wall  at  the  back  of  the  plain- 
tiffs house,  below  the  window  in  question ;  and  that  the 
defendant  afterwards  raised  the  roof  so  as  to  bring  it 
above  the  window,  which  was  thus  excluded  from  the 
Vol.  II.  H  J^ht, 
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1831.       light,  except  such  as  it  received  from  the  defendant's 

„  skyliizht:  but  the  obstruction  might  be  removed  in  two 

againsi       or  three  days  (a).     The  plaintiff  then  recovered  nominal 

Hutchinson. 

damages  for  the  injury  to  his  reversion.  On  the  trial 
of  the  present  cause  before  Lord  Tenierdeti  C.  J.,  at 
the  sittings  in  London  before  last  Hilaiy  term,  it  ap- 
peared that  at  the  time  when  this  action  was  brought 
the  obstruction  had  neither  been  removed  nor  increased, 
but  that  the  premises  continued,  with  respect  to  it,  in 
the  same  stale  as  at  the  commencement  of  the  former 
suit.  The  jury,  under  Lord  Tenterden^s  direction,  foond 
a  verdict  for  the  plaintiff,  with  100/.  damages. 

Curwoodj  in  Hilary  term,  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had,  on  the  ground  of  misdirection.  The  con- 
tinuance of  this  obstruction  was  no  new  grievance  to  the 
reversioner,  though  it  would  have  been,  under  the  like 
circumstances,  to  a  party  in  possession.  The  Lord 
Chief  Justice,  at  the  first  trial,  laid  down  as  a  reason  in 
support  of  the  plaintiff's  right  to  recover  in  such  an 
action,  that  if  a  reversioner  were  prevented  from  suing 
for  this  kind  of  injury  during  the  continuance  of  the 
lease,  he  might  have  great  difficulty  in  proving  his  right 
when  he  came  into  possession.  But  after  he  has  once 
established  the  right  by  a  verdict,  no  difficulty  of  that 
kind,  either  from  long  continuance  of  the  injury,  or  from 
the  death  of  witnesses,  can  affect  him  in  future.  One 
record  will  as  completely  support  his  title  as  many. 

Per  Curiam.  If  the  erection  in«  the  first  instance  was 
an  injury  to  the  reversion  on  any  ground  on  which  it 
can  be  put,  the  continuance  must  be  so  likewise.  The 
continuance  of  the  obstruction  would,  in  fact,  render  the 

(a)  See  the  case  reported,  1  Af.  4f  Af.  35a 

proof 
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proof  of  title  more  difficult  at  a  future  time,  notwith-        183:1. 
standing  the  former  recovery.  ^  " 

Shaow£ll 

Rule  refused.     But  a  rule  nisi  was  granted  for        against 
reducmg  the  damages  on  affidavit  of  the 
obstruction  having  been  abated. 


Bassbtt  against  Mitchell  and  Smith. 

nPRESPASS,  for  breaking  and  entering  the  plaintiflP's  The  plaintiff  «r;;ir^»'^- - 
close  in  the  parish  of  Waterfall^  in  the  county  of  uL^aanior  ^n^/t^ 5Si 
Stafford  (the    abuttals    of  which   close  were  particu-  cioie,«nd*Mt 
larly  set  out  in  the  declaration),  and  for  subverting  the  ^bu^b!^**Th^ 
soil,  cutting  down  the  trees,   destroying   a   wall,   &c.  drfendantjiw- 

^  J     o  ^  iified,  aUeging 

Tbe  defendants  pleaded  the  general  issue,  and  several  ^at  the  said 

doie  in  which, 

special   pleas«     The  second   plea   stated,   that  certain  &&  was  part  of 

.1        •  J  1       t  11  t       •      1    •"  •Hotmcnt  of 

persons  tnerem  named,  and  who  were  duly  authorized  six  acres  made 
in  that  behalf  as  hi  the  plea  was  particularly  set  forth,  gio^n  du^ 
execQted  an  award  by  which  they  allotted  six  acres  and  ceru^n  pur- **' 

two  roods  of  certain  waste  lands  in  the  manor  of  Water'^  poses,  m  execu- 
tion of  which 

J&fl,  in  the  said  county,  of  which   six  acres  and  two  J*®  entered. 

"  Plaintm  denied 

roods  the  said  close  in  which,  &c.  was  part,  for  getting  that  the  said 

.  I       1  .       f.       ^^**'®  *"  which, 

materials  to  be  used  in  making  roads,  and  otherwise  for  &c.  was  part  of  . 
the  common  benefit  of  the  persons  interested  in  certain  the  plea  sup- 
new  inclosures  within   the   manor;    and  that  the  de-  been  allotted*: 
fendant  Smithy  being  a  person  so  interested,  and  also  f^ue  wa»"^°° 
surveyor  of  the  highways  in  the  parish  of  Waterfall^  and  {^^'^^Ji^^  ^^ 
the  defendant  Mitchell.^  as  his  servant,  did,  in  order  to  the  close  set  out 

by  abuttals  was 

get  materials  for  the  repair  of  the  highways  within  the  not  all  within 

,  tlie  allotment, 

parish,  and  for  other  purposes  mentioned  in  the  award,  but  that  the 

hfeak  and  enter  the  close  in  which,  &c.,  doing  no  un-  the  actual  tres- 
pass occurred 
was  within  it :  Held,  that  the  justification  was  made  out. 

H  2  necessary 


MiTCHtlX. 
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18S1*  necessary  damage.  The  plaintiff  replied,  that  the  close 
""""  in  which,  &c.  was  not  part  and  parcel  of  the  said  six 
agairui  acrcs  and  two  roods  of  the  said  waste  or  common,  in  the 
above  plea  supposed  to  have  been  allotted;  and  upon 
this  issue  was  tendered  and  joined.  There  were  other 
issues,  which  it  will  be  unnecessary  to  notice.  At  the 
tria)  before  Littledalc  J.,  at  the  Stafford  Spring  assizes, 
1830,  evidence  was  given  that  that  part  of  the  close 
in  which  the  alleged  trespasses  had  been  committed 
was  within  the  allotment  mentioned  in  the  second  pleat 
but  that  the  allotment  did  not  take  in  the  whole  of 
the  close  described  in  the  declaration.  Littledalc  J.  left 
it  to  the  jury,  as  the  question  on  this  plea,  whether 
the  place  in  which  the  trespasses  had  been  committed 
was  parcel  of  the  allotment;  that  is,  whether  the  defend- 
ants had  a  right,  not  over  the  whole  close,  as  set  out  by 
abuttals,  but  over  that  part.  The  jury  found,  on  this 
issue,  for  the  defendants.  In  the  subsequent  term  a 
rule  was  moved  for,  by  leave  of  the  learned  judge,  and 
granted,  to  shew  cause  why  the  verdict  for  the  defend- 
ants on  the  second  plea,  (and  also  on  another,  which 
raised  a  similar  question,)  should  not  be  set  aside  on 
the  ground  of  misdirection,  and  a  verdict  entered  for  the 
plaintiff  on  each.     In  Hilary  term 

Campbell  shewed  cause.  The  objection  taken  is, 
that  the  justification  states  a  right  extending  over  an 
allotment  of  six  acres  and  two  roods,  which  are  alleged 
to  comprehend  the  whole  of  the  close  mentioned  in  the 
declaration ;  whereas  it  appears  in  evidence  that  part 
of  the  close  is  not  within  that  allotment.  If  this  kind 
of  exception  is  to  be  taken,  it  may  also  be  said  that  the 
plaintiff's  exclusive  right  was  not  shewn  to  extend  over 

the 
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the  whole  close  set  oot  by  abuttals  in  his  declaration,  and       18SI. 
that  there  ought,  in  strictness,  to  have  been  a  nonsuit,       

Bassett 

or  a  verdict  for  the  defendant  upon  the  general  issue,  against 
on  account  of  this  failure  of  proof.  But  as  to  the  plea, 
**  the  said  close  in  which,  &c."  is  not  necessarily  to  be 
understood  as  extending  to  the  whole  of  the  close 
mentioned  in  the  declaration ;  it  is  enough  if  the  justifi- 
cation be  supported  as  to  that  part  of  the  land  in  which 
the  allied  trespasses  were  actually  committed.  The 
words  ^  in  which,  &c."  refer  to  that  particular  part 
The .  opinions  expressed  by  the  Court  in  Richards  v. 
Peaie  (a),  are  iq  point  Abbott  C.  J.  there  says,  *^  The 
words,  '*  the  close  in  which,  &c.,  in  the  declaration 
mentioned,"  confine  that  allegation  to  the  spot  where 
the  trespass  was  committed :  then  it  becomes  a  question 
of  &ct,  whether  the  trespass  was  committed  in  that  part 
of  Burgey  Ckve  Garden  which  had  been  enclosed  and 
enjoyed  in  severalty  for  upwards  of  thirty  years."  And 
the  other  judges  expressed  themselves  to  the  same  efiTect 
[The  Court  here  called  upon  the  plaintiff's  counsel  to 
npport  their  rule.] 

Peake  Seijt,  Richards^  and  Talfourd  contra.  Richards 
i.Peake{a)  goes  no  farther  than  Hawke  v.  Bacon  {b\ 
which  is  not  un&vourable  to  the  present  plaintiff.  In 
this  latter  case,  the  declaration  gave  no  particular  de- 
scripti(m  of  the  close;  the  plea  of  common  was  equally 
general,  and  might  apply  to  any  part  of  the  waste  over 
which  the  defendant  had  a  right  of  common.  Then 
the  plaintiff,  in  his  replication,  alleged  that  the  close  in 
which,  &c.  was  one  called  Far  End  close,  and  had  been 

(a)  %B.iC.  918.  (6)  2  Taunt.  156. 

H  3  separated 


MiTCHILL. 
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1831.       separated  and  enclosed  from  the  waste  for  twenty  yetts 
"^■"       and  more;  and  the  Court  held,  that  if  the  defendant 

Bassitt 

against  had  fejoined  properly,  the  plaintiff  must  have  failed, 
unless  he  had  proved  the  whole  of  the  place  called  Far 
End  close  to  have  been  so  enclosed.  The  onus  of  proof 
lay  on  the  plaintiff:  he  had  alleged  the  place  in  whichf 
4*c.  to  be  Far  End  close;  and  if  his  proof  hadlailed  as  to 
any  part  of  Far  End  close,  the  defendant  might  haive 
applied  his  justification  to  that  part,  and  succeeded  dn 
the  issue.  And  so,  in  Richards  v.  Pe(Uce{a\  the  plaintiff 
had  subjected  himself  to  the  necessity  of  proving  that 
the  close  in  which  the  trespasses  happened  was  one  which 
had  been  enclosed  for  thirty  years.  In  the  present  case, 
the  declaration  is  not  in  general  terms  for  breaking  and 
entering  a  close,  but  it  describes  a  particular  close, 
setting  out  the  abuttals.  The  defendants  pilead  thftt 
that  close  is  part  of  a  certain  allotment  which  thejr  de- 
scribe :  they  have  therefore  taken  upon  themselves  the 
onus  of  proving  that  averment  to  the  whole  extent 
of  the  close  marked  out  in  the  declaration ;  thc^  can- 
not draw  an  imaginary  boundary  dividing  one  part 
of  it  from  the  other.  In  Rotherham  v.  Green  (6),  the 
defendant,  in  justification  to  an  action  of  trespass,  .pre- 
scribed for  common  over  the  place  in  which,  &c.; 
but  it  appearing,  on  special  verdict,  that  a  part  of 
the  right  of  common  had  been  released  by  the  defend- 
ant's ancestor,  the  plaintiff  had  judgment,  because  the 
prescription  was  general,  and  a  portion  of  it  failing,  the 
whole  fell  to  the  ground.  In  the  present  case,  a  grant 
is  pleaded,  but  this  stands  on  the  same  footing  with  a 
prescription.      Lord  Kenyan  lays  it  down  in  Morewood 

ifl)  2  J?,  j  C.  918.  (b)  Cro,  EHz.  S93. 

v.  fVoodf 


IN  THE  FiHST  Year  of  WILLIAM  IV.  LOS 

Y.  Wood{a)9  that  the  defendaot,  having  prescribed  for  a       1881. 
right  in  two  commons,  must  prove  the  whole  prescrip- 


tion; and  th^  same  doctrine  was  maintained  by  the  agamtt 
Court  in  Utters  v.  Allen {b),  [Lord  Tenterden  C.J. 
In  Morewood  v.  Wood  the  Court  said  the  defendant 
would  be  obliged  to  prove  the  prescription  in  both  the 
places  named ;  but  it  does  not  follow  that  he  must  have 
proved  it  as  to  every  part  of  each  place.]  The  defend- 
ants here  might  have  confined  their  justification  to  so 
much  of  the  trespasses  as  related  to  the  part  really 
within  the  allotment;  but  they  take  upon  them  to  assert 
that  the  whole  place  described  in  the  declaration  is 
subject  to  the  easement  claimed.  It  would  lead  to 
great  inconvenience  if  an  allegation  of  this  kind  could 
be  divided  according  to  the  result  of  the  evidence ;  for 
the  record  in  such  a  cause  would  be  of  litde  or  no  value 
in  a  subsequent  litigation  unless  explained  by  proof. 

Lord  Tenterden  C.  J.  The  opinions  of  the  Court 
in  Sickards  v.  Peake{c)  go  the  whole  length  of  this  case; 
and  if,  as  it  has  been  urged,  we  are  to  look  to  conve- 
nience,  I  think  that  is  on  the  side  of  the  defendant. 
The  declaration  charges  the  commission  of  trespasses, 
bj  digging  the  soil  and  otherwise,  in  a  close  of  the 
jdaintiff,  which  it  describes.  The  plaintiff  was  not 
oUiged,  in  support  of  this  declaration,  to  prove  tres- 
passes committed  in  every  part  of  the  close.  The 
defendant  pleads  that  that  close  is  part  of  certain  ground 
which  was  once  waste,  but  was  set  out  under  an  award 
fi)r  particular  purposes,  and  that  he  is  a  person  entitled 
to  use  it  for  those  purposes.     It  appears  that  the  whole 

(a)  4  r.  B.  157.  (6)  I  Campb,  313.  (c)  S  P.  ^f  C.  918. 

H  4  extent 
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1851.       extent  of  ground  mentioned  in  the  plea  was  not  set  out 
under  the  award ;  but  it  is  also  shewn  that  part  of  it  was. 


agatntt  and  that  the  place  where  the  alleged  trespasses  occurred 
was  within  that  part  The  defendant  then  has  proTed 
his  justification  in  the  place  in  which,  &c.  If  the  plain- 
ti£P  was  not  bound  to  carry  his  proof  of  trespasses  to 
every  part  of  the  close  mentioned  in  the  declaration,  the 
defendant  was  not  bound  to  support  his  justification  as 
to  all  parts.  It  is  said  that  the  record,  under  these 
circumstances,  will  not  be  decisive  evidence  in  a  future 
action,  nor  will  it  as  to  the  whole  land  in  question ;  but 
either  side  may  shew  by  evidence  what  part  it  was  that 
was  afiected  by  the  result  of  this  cause.  And  if  the 
objection  which  has  been  taken  for  the  plaintiff  were  to 
prevail,  it  would  lead  to  great  inconvenience  on  trial» 
where  pleas  of  this  nature  have  been  pleaded,  and  such 
causes  would  often  be  decided  on  points  of  form,  and  not 
on  those  really  in  question. 

LiTTLEDALE  J.  The  rccord  would  be  evidence  of  a 
former  decision  as  to  part  of  the  place  in  dispute,  and  it 
must  be  shewn  by  proof  which  part  that  was.  If  thb 
imposes  any  hardship  on  a  plaintiff,  it  may  as  well  be 
said,  on  the  other  hand,  that  a  defendant  is  subjected  to 
hardship,  because  a  plaintiff  may  recover  by  proving 
a  trespass  committed  in  any  part  of  the  close  mentioned 
in  his  declaration ;  since  that  declaration,  unexplained  by 
evidence,  would  be  conclusive  against  the  defendant  after- 
wards as  to  the  whole  close.  I  think  the  allegation  here, 
that  the  close  in  which,  &c.  was  part  of  the  allotment,  was 
strictly  proved ;  for  **  the  close  in  which,  &c."  was  appli- 
cable to  any  part  of  the  land  within  the  bounds  stated  in 
the  declaration,  in  which  the  plaintiff  might  shew  a  tres- 
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18S1.        every  part  of  the  close;  and  the  plea  must  be  under- 
stood  in  an  equally  confined  sense. 

BAum 

agttinH  Rule  discharged. 

MiTCUILL. 


Cross  and  Another  against  Eglis  and  Another. 

_  JOS-     Plaintiffii  A  SSUMPSIT.     The  declaration  contained  the  com- 

«c->'^  cbnseofde-  mon  money  CO unts.     Plea,  the  general  issue.     At 

/  fendants  "cAout 

300  quarters,  the  trial  before  Parke  J.,  at  the  Lancaster  Spring  assizes, 
of  foreign  rye,  1850,  it  appeared  that  the  following  contract  between 
botfdOie^.f.  ^^^  plaintiffs  and  defendants  was  signed  by  a  broker  for 
::!f^??*''  both  parties. 

P"^^  *^^^  "  HuUy  28th  of  January  1 829.  Sold  for  Messrs.  £^/m 
safe  arrival  with  and  Sauudei'son^  to  Messi*s.  William  Cross  and  Co.,  about 

the  goods  on 

boards,  and        SOO   quarters    (more   or   less)  of  foreign  rye  of  good 

being  unsold  at 

HanUmrgiu  merchantable    quality,   shipped    on    board    the  Anna 

brough?550  Elizabeth^  Captain  P.  B.  Grootj  at  Hambro\  at  38^.  Srf. 

defvlndimto"  P^'"  quarter.     Also  about  fifty  quarters  of  foreign  red 

u^'ai^^^art  wheat,  of  good  and   merchantable   quality,  per  same 

unl^ plaintiflfs  vessel,   at  725.  per  quarter;  both  delivered  in  the  like 

would  accept  "^         * 

Uie  whole.         (rood  condition,  imperial  measure,  into  bond  at  HidL 

ThepIainUflRi      ®  *  ,  ^ 

abandoned  the    free  of  port  and  all  Other  charges  save  king's  duty,  and 

contract^  and 

brought  an  ac-  Subject  to  said  vessel's  arrival  at  this  port  with  the  goods 
back  a  sum  of    on  board,  and  being  \inso\A  eX  Hambro^ :  if  otherwise, 

SeyYadS  ^^^  "^"^^^^  ^^  ^®  immediately  advised.  To  be  paid  for 
for  300  quar-     j^    ^j^^  buyers*  acceptance  payable  in  London  at  three 

ters  • 

Held, by        months  fVom  date  of  invoice  and  delivery." 

Lord  Tenter-  ^ 

den  C.  J.  and 

LUtledaleJ,,  that  by  the  words  **  about,"  and  '*  more  or  less/*  the  parties  could  not  be  taken 

to  hsTe  contemplated  so  large  an  excess  as  fifty  over  500  quarters ;  by  Parke  J.  and  Pat» 

teionJ'f  that  at  all  events  it  lay  on  the  defendants  to  shew  that  such  an  excess  above  the 

quantity  named  was  in  contemplation ;  and  if  from  the  obscurity  of  the  contract  they  were 

unable  to  do  so,  their  defence  failed. 

Semble,  that  evidence  of  mercantile  men  as  to  the  effect  of  the  words  *<  about/*  and 
«  more  or  leas,"  in  such  a  contract,  was  not  admissible. 

The 


£aLUi« 
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1831.  Ewer{a\  where  the  question  turned  upon  the  effect  of 
"■"""  the  words,  **  sailing  with  convoy ; "  Chaurand  v.  jlngers' 
agahut  stein  {b\  where  the  words  were,  **  to  sail  in  the  month 
of  October;*^  Anderson  v.  Pitcher  {c\  as  to  a  warranty 
to  sail  with  convoy;  Birch  v.  Depeyster {d)^  as  to  the 
<<  privil^e"  of  the  master  of  an  East  Indiaman  s  and 
Taylor  v.  Briggs  {e)j  where  the  term  was  '*  cotton  m 
bales.*^  Supposing  the  words  *'  more  or  less"  here, 
which  are  mere  surplusage,  to  have  been  omitted,  the 
jury  would  then  have  had  to  ascertain,  on  a  contract  for 
*'  about"  300  quarters  of  grain,  what  was  a  reasonable 
limit  according  to  the  nature  of  such  transactions.  I^ 
however,  the  question  be  one  of  law,  still  the  plaintiffs 
must  recover ;  for  the  Court  will  not  hold,  that  on  a 
contract  for  a  given  quanti^  of  grain,  more  or  less,  the 
purchaser  may  be  called  upon  to  take  an  indefinite 
quantity. 


«7.  Williams  and  .^^rcA^oUcontra.  The  authorities  ci 
only  shew  that  explanatory  evidence  is  admissible  where 
there  is  a  clearly  established  mercantile  usage  with 
respect  to  the  application  of  certain  terms.  That  may 
be  either  where  the  terms  themselves  are  peculiar,  or 
where  some  particular  sense  is  attached  to  them  beyond 
that  which  they  bear  in  common  discourse,  as  in  the 
case  of  "  sailing  with  convoy,"  or  "  cotton  in  bales/* 
But,  unless  that  distinctly  appear,  the  Court  will  .  not 
allow  the  terms  of  a  written  contract  to  be  added  to  or 
taken  from  by  parol  evidence.  Yates  v.  Pym  (g).  Here 
no  particular  usage  is  shewn  with  respect  to  the  words 

(a)  Doug.  72.  (6)  Peake,  N,  P.  C.  43. 

(c)  iB.fP.  164.  (d)  4  Campb.  385. 

(e)  2Carr.iP,52S.  (g)  HoU  N*  P.  C  95.    67attitf.446. 

*<  more 


£oi4y« 
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1831*  LiTTLEDALE  J.     There  is  nothing  to   shew  that  a 

"■"■**  eontract  for  the  whole  cargo  was  intended.  The  parties 
^fitnu  might  easily  have  fixed  the  precise  amount  to  be  pur- 
chased; but  the  meaning  probably  was,  that  if  the 
quantity  came  to  any  thing  near  that  which  had  been 
named^  and  there  was  a  little  excess,  the  pkinti£b 
would  not  inconvenience  the  defendants  by  leaving 
it  upon  their  hands.  In  construing  a  conveyance  or 
devise  of  land,  if  any  ambiguity  arises  as  to  the  thing 
which  is  to  pass,  it  is  usual  to  take  as  a  guide  the  first 
description  of  the  subject  matter.  The  first  description 
here,  of  the  thing  to  be  purchased,  is  300  quarters  of 
rye :  if  it  had  been  meant  that  the  whole  quantity  on 
board  the  ship  was  to  be  taken,  probably  something  to 
that  effect  would  have  been  found  in  this  part  of  the 
contract.  With  respect  to  the  evidence,  I  think  there 
is  considerable  doubt  whether  it  was  admissible :  it  is 
true  such  evidence  is  often  received  to  explain  mer- 
cantile terms ;  but  *^  about,"  and  ^^  more  or  less,"  seem 
to  be  words  of  general  'import,  and  I  should  have  much 
difficulty  in  saying  that  evidence  ought  to  be  received  to 
ascertain  their  meaning.  But  if  the  Court  is  to  say 
whether  the  excess  in  this  case  went  beyond  the  real 
meaning  of  the  contract,  I  am  of  opinion  that  it  did* 
When  land  is  described  in  conveyances,  it  is  often 
mentioned  as  containing  so  many  acres  and  roods,  **  be 
the  same  more  or  less ; "  but  it  is  always  understood  in 
those  cases  that  the  excess  bears  a  very  small  proportion 
to  the  amount  named,  a  much  smaller  proportion  than 
that  of  forty-five  quarters  to  SOO.  I  therefore  think  the 
plaintiffs  were  not  bound  by  their  contract  to  accept  the 
additional  quantity,  and  were  entitled  to  recover  back 
the  money  they  had  paid. 

Parke 


Eguv. 


IN  THE  First  Year  of  WILLIAM  IV.  Ill 

Parke  J.     I  have  bad  some  doubts  on  this  case ;  but        1831. 
I  think  the  defendants  have  made  out  no  right  to  insist 

®  Cross 

on  the  plaintiflb  taking  the  whole  of  this  quantity  of        aganui 
grain.    The  contract  is  to  take  the  cargo,  or  a  part  of 
the  cargo,  shipped  on  board  a  particular  vessel  coming 
finom  Hamburgh.    As  the  precise  quantity  is  not  men- 
tiooed  in  the  agreement,  the  parties  must  have  contem- 
plated some  other  criterion  of  the  amount  that  was  to  be 
purchased.     If  this  criterion  could  be  ascertained,  the 
words  *^  more  or  less,"  and  ^^  about,"  would  merely  leave 
the  question  between  the  parties  where  it  was ;  and  unless 
there  bad  been  any  fraudulent  misrepresentation,  the 
one  would  be  bound  to  deliver,  and  the  other  to  receive, 
the  quantity  shewn  to  have  been  actually  in  contempla- 
tioo.     I  cannot  help  thinking  that  the  whole  amount  of 
the  cargo  must  have  been  the  criterion  intended ;  for 
the  parties  would  otherwise  have  described  the  quan- 
ti^  more  precisely.      But  they  may  have  meant  the 
whole  that  the  defendants  were  authorized  to  sell,  or 
bad  of  their  own,  or  that  had  not  been  sold  to  other 
persons.     The    quantity   intended    should    have  been 
clearly  expressed :  here,  by  the  terms  used,  it  is  left,  in 
obscurity ;  and  on  that  ground  I  think  the  defendants 
cannot  succeed.     The  plaintiff  has  advanced  his  money 
OD  the  faith  of  a  contract  for  the  delivery  of  goods,  and 
be  claims  it  back  on  a  failure  in  the  performance  of  such 
contract:  the  defendant  then  is  called  upon  to  shew  that, 
as  iar  as  lay  in  him,  it  was  fulfilled ;  and  as  no  criterion  has 
been  given,  further  than  the  words  *^  about  300  quarters, 
more  or  less,"  for  ascertaining  how  much  was  to  be 
delivered  and  received  in  execution  of  the  contract,  the 
defendants  must  suffer  the  consequence  of  this  obscurity. 
Altbougb,  therefore,  I  still  doubt  whether  the  meaning 

was 
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1831.  was  not  that  the  whole  contents  of  the  ship  were  to  be 

"^"^  purchased,  I  think,  under  the  circumstances,  the  plain- 

agahui  tiffs  must  retain  the  verdict 


EaLUf. 


Patteson  J.  I  also  have  had  some  doubts  on  the 
construction  of  this  contract;  but  as  we  cannot  ascertain 
what  the  criterion  was  by  which  the  parties  meant  the 
quantity  to  be  settled,  we  can  only  look  to  the  amount 
actually  stated;  and  as  the  defendants  are  seeking  to 
fix  the  plaintiffs  with  the  purchase  of  a  quantity  exceed- 
ing that,  it  lies  on  them  to  establish  that  that  laiger 
quantity  was  contemplated  in  the  contract  But  fidling 
to  do  this,  through  the  obscurity  of  the  instrument,  they 
cannot  enforce  their  claim ;  and  the  plaintiffs  are  entitled 
to  recover  back  what  they  have  advanced. 

Rule  discharged. 


Flicjht  against  Chapliij. 

^.  atl?.*ire-  J^ANNING  had  obtained  a  rule,  calling  on  the 
him  soar.,  and  plaintiff*  to  shew  cause  why  the  judgment  and  exe- 

mntoflttoraey  ^ution  in  this  case  should  not  be  set  aside  on  payment  of 
foU^r  hST  ^®  ^^8*^  ^"^"'^'  ^^  ^^^'^  »n^  ^s's-  I^  appeared  that 
I829.'tei  '"  ^^^  ^  ®^^  ^^^  defendant  applied  to  the  plaintiff"  to  lend 
should  be  then    him  200/. :  the  plaintiff'consented :  and  the  defendant  after- 

llTing;   lOd. 

at  mdmmmer  wards  gave  him  a  warrant  of  attorney  for  the  payment 
should  be  then  of  300/.  by  three  instalments,  on  the  following  terms ; 
ioo?at*CAnK-  ^^2.,  100/.  to  be  paid  on  Christmas  day  then  next,  if  both 
S^si^^f io^     parties  should  be  then  living ;  the  further  sum  of  100/. 

dltioD.    Judg- 
ment beiog  entered  up  for  the  last  100^,   and  a  motion  made  to  set  it  aside,  as  grounded 
im  an  cridently  usurious  oontratt :  Held,  that  tiiis  did  not  sufficiently  appear  to  wamnt 
tfaa  interposition  of  thD  CoUtt. 

i^i!)Ac.  J^p,  on 
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1831.        doing  business  in  the  city,  becomes  material  when  the 

question  is,  whether  the  contract  stated  was  a  real  one,  or 

mgainsi        onlv  o  colour.     The  mere  circumstance  of  the  defend- 

Chapuk. 

ant's  having  asked  for  a  loan  in  the  first  instance,  is  un- 
important; the  contract  ultimately  made  must  determine 
the  real  nature  of  the  transaction. 

The  Attorney^General  and  Manning  eontrL  The 
question  is,  whether  this  was  substantially  a  riak  of  a 
sttni  of  money,  or  a  consideration  stipulated  for  the 
forbearance  of  it.  If  the  Court,  being  in  the  situation 
of  a  jury,  can  plainly  see  on  the  face  of  this  transaction 
that  it  is  merely  a  colour  for  usury,  they  will  at  once 
set  aside  the  security,  as  in  the  case  of  annuities,  where 
they  prove  to  be  merely  loans  disguised  under  that  form 
to  evade  the  law.  The  defendant's  being  an  officer 
can  weigh  little  in  a  time  of  peace,  and  there  is  no 
doubt  that  the  lives  of  both  these  parties  might  have 
been  insured  till  the  time  of  repayment  for  much  less 
than  the  difference  between  5  per  cent  interest  on  the 
sum  advanced,  and  100/. 

* 

Lord  Tenterden  C.J.  We  do  not  think  this  a 
case  in  which  the  Court  can  interfere.  There  certainly 
was  a  risk  of  the  principal.  The  contingency  was  if 
either  of  the  parties  happened  to  die.  The  rule  must 
be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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1831.       deponents  had  for  a  considerable  time  been  called  to 

the  afiairs  of  the  company  by  reports,  which  they  be- 

againtt       lieved  to  be  well  founded,  that  the  revenues  were  mis- 
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Tailors*  employed  through  malpractice  on  the  part  of  those 
members  who  had  the  management  of  the  company's 
afiairs :  that  the  fine  for  admitting  freemen  to  the  livery 
had  been  twice  raised  since  1810,  without  any  corre- 
sponding increase  (as  the  deponents  were  informed  and 
believed)  in  the  pensions  and  charitable  disbursements 
of  the  company ;  that  a  lavish  expense  had  taken  place, 
(some  instances  of  which  the  deponents  alleged  to  be 
within  their  own  knowledge)  unsanctioned  by  the  ma- 
jority of  the  members  of  the  company:  that  a  clerk  of 
the  company  had  (as  the  deponents  had  heard  and 
believed)  within  the  last  few  years  misappropriated  funds 
of  the  company  to  a  large  aftnount,  but  that  no  accounts 
or  information  had  been  laid  before  the  freemen  and 
liverymen  by  which  they  could  learn  the  amount  of 
such  defalcation,  nor  could  they  ascertain,  unless  allowed 
to  look  at  their  charters,  by-laws,  books,  muniments, 
and  documents,  whether  such  their  common  funds  were 
properly  applied  and  accounted  for  or  not. 

The  affidavits  then  stated  various  applications  made 
during  the  last  three  or  four  months  by  the  deponents, 
in  concert  with  other  freemen  and  liverymen  of  the 
company,  to  the  master  and  Wardens,  and  to  the  clerk 
of  the  compahy,  for  an  inspection  of  the  charters  and 
by-laws,  which  was  finally  refused,  it  being  at  the  same 
time  stated  on  behalf  of  the  master  and  wardens,  that  if 
any  of  the  livery  wished  for  an  interview  with  the  master 
and  wardens,  or  with  them  and  the  court  of  assistants, 
to  communicate  to  them  any  thing  respecting  the  com- 
pany 
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1831.       of  the  members,  by  whom  they  were  authorized,  how 
their  joint  funds  were  disbursed,    and  that  the  legal 

Tht  Kino 

avainst ,     fights  and  privileges  of  the  members  of  the  company 
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Tailors*       were  enjoyi^d  by  them  agreeably  to  their  charters. 
y-9WfiKij.  rpj^^  affidavits  in  answer  were  sworn  by  the  clerk,  the 

master,  and  several  of  the  wardens,  and  the  accountant 
of  the  master  and  wardens.  They  stated  that  the  com- 
pany was  a  corporation  as  well  by  prescription  as  by 
charters  of  several  kings;  and  they  referred  in  particular 
to  a  charter  granted  by  Henry  VII.,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal  in  par- 
liament, to  the  then  master  and  wardens  of  the  fraternity 
of  tailors  and  armourers  of  linen  armoury  of  St  John 
the  Baptist,  in  the  city  of  London^  and  their  successors, 
which  IS  now  the  goveming  charter  of  the  company. 
By  this  charter  the  king  incorporated,  confirmed,  and 
translated  the  said  master  and  wardens,  and  their  suc- 
cessors, by  the  name  of  the  master  and  wardens  of  the 
Merchant  tailors  of  the  fraternity  of  St.  John  the  Bap- 
tist, in  the  city  of  London,  and  empowered  them  and 
their  successors  from  time  to  time  to  increase,  and  admit 
members  into,  the  said  fraternity.  And  the  landii,  tene- 
ments, and  property  of  every  description,  and  all  liberties, 
franchises,  privileges,  and  grants  which  the  said  master 
and  wardens,  or  their  successors,  or  the  men  of  the  said 
mysteries,  had  before  held  were  thereby  granted  to  the 
said  corporation  of  the  master  and  wardens  and  their 
successors  by  their  own  name,  and  they  were  in  and  by 
that  name  authorized  to  purchase  and  alien  lands  and 
possessions,  to  sue  and  be  sued,  and  to  make  statutes 
and  ordinances  for  the  good  government  of  the  said 
mysteries,  and  of  the  men  of  the  said  fraternity,  when 
necessity  should  require.     By  the  same  charter,   the 

guild 


Company. 
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1831.  sessed,  and  had  frequently  from  the  earliest  periods 
"""""  exercised,  the  power  of  varying  the  amount  of  such 
againu  fines ;  and  that  taking  up  the  livery  was  now  an  act 
TAirx>R8*  wholly  voluntary,  whereas  freemen  were  formerly  re- 
quired to  do  it  if  of  sufficient  ability;  and  they  explained 
the  application  of  the  fines  at  present  imposed,  as  well 
on  this  occasion  as  on  elections  to  the  court  of  assist- 
ants. They  stated,  that,  as  far  as  appeared  from 
the  company's  records,  the  accounts  of  the  master  and 
wardens  had  always  been  audited  by  a  committee  of 
the  court  of  assistants,  who  reported  to  the  master, 
wardens,  and  court,  and  that  no  interference  of  the 
freemen  or  liverymen  had  taken  place,  except,  as  it 
appeared,  in  one  instance  before  the  charter  of  Henry 
VII. :  that  the  said  accounts  continued  to  be  strictly 
audited,  and  due  reports  made,  according  to  ancient 
custom :  and  that  the  loss  sustained,  as  alleged  on  the 
other  side,  by  the  default  of  one  of  the  company's  serv- 
ants, had  been  borne  wholly  by  the  corporate  fund  of 
the  master  and  wardens. 

It  was  denied  that  any  right  appeared  ever  to  have 
been  claimed  or  exercised  by  the  freemen  or  liverymen 
of  examining  or  taking  copies  of  the  records,  books,  or 
muniments  of  the  master  and  wardens,  except  as  after 
mentioned,  and  except  as  regarded  the  books  of  regis- 
tration of  apprentices  and  freemen,  from  which  it  was 
customary  to  grant  extracts  of  specified  names  and  par- 
ticulars to  individuals  applying,  on  payment  of  a  fee. 
Some  liverymen  had,  in  1752,  desired  to  inspect  and 
take  copies  of  the  by-laws ;  and  the  master  andwardens, 
upon  a  case  laid  before  Sir  Dudley  Riders  then  attorney- 
general,  were  advised,  on  that  occasion,  not  to  grant  the 
request;  but  in  order  to  avoid  a  threatened  litigation 

before 


ConpMiy. 
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1831.       stated  in  the  affidavits,  in  answer  to  the  rule,  is  no 
extraordinary  institution,  but  is  found  in  many  guilds. 

To6  Kino 

agaimt  The  applicants  in  this  case  do  not  advance  any  specific 
Tailors'  objection  or  claim;  they  merely  say  that  they  believe 
certain  parties  are  not  duly  elected  to  the  offices  they 
hold,  and  that  they  should  find  proofs  of  it  if  the 
Court  would  grant  a  mandamus.  The  Court  will  not 
allow  the  writ  to  go  on  mere  surmise,  for  the  purpose 
of  shaking  titles  at  present  unimpeached. 
The  Court  here  called  upon 

F,  Pollock  and  Hill  in  support  of  the  rule.  There  is  no 
authority  against  this  application.  It  cannot  be  main- 
tained that  the  master  and  wardens  shall  raise  money 
from  the  company  and  refuse  them  all  information  as  to 
their  affairs.  This  Court  surely  has  a  discretionary 
power,  under  the  circumstances  that  have  been  stated, 
to  grant  a  mandamus,  in  order  that  die  body  at  large 
may  see  how  the  fines  levied  upon  it  are  disposed  of. 
And  as  to  the  property  in  general,  if  vested  in  the 
master  and  wardens,  it  can  only  be  so  in  trust  for  the 
whole  fraternity.  Besides,  in  this  case  the  freemen 
and  the  liverymen  are  sworn  to  keep  all  rules  and 
ordinances  made  and  to  be  made  within  the  fraternity, 
and  they  cannot  know  the  nature  and  effect  of  these 
without  an  inspection  of  the  cofnpany's  records  and 
documents.  The  authorities  as  to  the  right  of  inspect- 
ing documents  of  tliis  kind  are  collected  in  a  note  on 
Bex  V.  T/ie  Fraternity  of  Hostmen  in  Newcastle-upofi" 
Tyne  {a).     In  that  case  the  Court  said,  ^^  That  every 

(o)  2  Stra,  1223. 

member 
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1831.  Lord   Tenterden   C.  J.     Since    I   have    bad    the 

"""""        honour  of  a  seat  on  this  bench,  I  have  always  thou|[ht 

The  Kino  .  .     . 

n^ainu  that  the  power  and  authority  of  the  Court  were  limited 
Tailors'  by  the  practice  of  our  predecessors,  and  I  have  been 
°''^^*  anxious  not  to  assume  or  be  a  party  to  assuming  any 
authority  for  the  exercise  of  which  I  could  find  no 
precedent.  For  this  reason,  when  my  attention  was 
called  to  the  terms  of  the  present  rule,  which  demands 
an  inspection,  and  liberty  to  take  copies,  of  all  records, 
books,  papers,  and  mmiiments  belonging  to  this  com- 
pany, or  relating  to  its  affairs,  I  asked  early  in  the 
discussion,  if  there  were  any  precedent  for  granting  a 
mandamus  under  such  circumstances,  my  general  re- 
collection being  that  there  was  not,  but  that  in  all 
the  cases  where  a  mandamus  had  been  granted,  the 
application  had  been  limited  by  some  legitimate  'and 
particular  object,  in  which  the  party  had  an  interest 
The  cases  which  have  been  cited  are  no  authority  for 
this  application:  reliance  has  indeed  been  placed  on 
some  expressions  of  a  general  nature  occurring^  in 
them ;  but  general  words,  whether  uttered  by  a  Judge 
in  court,  or  spoken  elsewhere,  or  published  in  a  treatise, 
must,  on  sound  principles  of  logic  and  criticism,-  be 
limited  to  the  subject  matter  on  which  they  are  em- 
ployed :  the  attempt  to  carry  them  further  only  leads  to 
error.  In  Rex  v.  The  Hostmen  of  Newcastle  (a)  a 
question  was  depending  as  to  the  right  of  a  party  to  be 
admitted  into  the  company,  and  it  was  material  to  as- 
certain whether  the  master  whom  that  party  had  served, 
had  been  admitted  to  his  freedom  in  the  corporation  at 
large;  a  rule  was  prayed  for  generally  on  his  behalf  to 

(o)  2  Stra,  1223. 

inspect 
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inspect  the  corporation  books,  and  the  Court  said  that        1831. 
eveiy  member  of  the  corporation  had,  as  such,  a  right        ' 
to  look  into  the  books  for  any  matter  that  concerned        agamu 
himself   though  in  a  dispute   with   others;    but   they       Tailors' 
limited  the   rule   to  the  book   wherein   admissions   of  ^^^' 

freemen   were    entered.     And  so  I  believe  in  all  the 
sohsequent  cases  of  the  same  kind,  it  will  be  found  that 
the  mandamus  has  been  limited  to  the  inspection  of 
particular  documents  which  related  to  a  subject  then  in 
discussion,   and  in  which  the  party  applying  had  an 
interest     In  Hex  v.  Tower  (a),  which  was  the  case  of 
a  copyholder,    there  was   indeed   no  suit  depending, 
bat  what  were  the  facts  ?    A  distinct  controversy  had 
arisen  between  Lord  St.  Vincent,  as  tenant  of  a  manor, 
aod  the  defendant,   as   lord,   on   a   particular  subject, 
the  cutting  of  underwood.     On  the  Earl's  application 
onder  these  circumstances,  the  Court  granted  a  man- 
damus  to   inspect  the  court-rolls,   so  far  only  as  re- 
lated to  that  subject     Lord  Ellenborough   there   said, 
''The  copyhold  tenant  claims  a  right  to  the  under- 
wood, against  which  the  lord  sets  up  a  counter-right, 
and  the  lord  has  the  custody  of  the  muniments  which 
oootain   the  evidence  of  the   manorial   rights.      And 
dudi  he,   who  is   a  trustee  and  guardian  of  the  evi- 
dence of  the  tenants'   rights,  lock  it  up  from  them, 
nd  in  a  matter  too  where  his  own  interest  is  in  ques- 
tion? I  do  not  see  upon  what  principle  of  justice  that 
is  to  be  done."     There  are  many  instances  of  appli- 
cations by  copyholders,  some,  I  believe,  in  which  no 
suit  has  been  depending,  where  questions  have  arisen 
^  to  the  course  of  descent,  or  to  customs  within  the 

(a]  4  If.  ^ ;?.  162. 

manor. 
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J881.       manor,  in  which  the  party  has  shewn  himself  to  have  a 
particular  interest*  and  the  Court  has  granted  a  raan- 

oftahut  damus  to  inspect  the  court  rolls,  so  far  as  related  to  the 
Tailum*  matter  immediately  in  question ;  but  I  do  not  know 
that  any  case  can  be  mentioned  which  goes  further.  In 
jRfjT  V.  Allgood{a)j  a  freehold  tenant  of  a  manor  applied 
for  a  mandamus  to  enable  him  to  inspect  the  court-rolls 
and  take  copies  of  them,  merely  stating  in  his  affidavit 
that  be  was  such  freehold  tenant,  that  he  had  occasion  to 
inspect  the  court-rolls,  and  that  the  inspection  had  been 
denied  him.  But  the  Court  there  were  of  opinion  that 
unless  there  were  some  cause  depending,  the  tenant  had 
no  right  to  call  for  the  inspection,  and  they  observed 
that  in  each  of  the  cases  cited  in  support  of  the  rule  (6), 
there  was  some  cause  or  proceeding  instituted.  The 
party  there  did  not  shew  any  particular  occasion  with 
reference  to  which  the  inspection  should  be  granted,  and 
the  Court  refused  to  interfere.  There  appears,  there- 
fore, to  be  no  instance  in  which  a  rule  has  been  granted 
like  that  now  applied  for.    . 

The  object  of  the  present  application  is  an  inspection 
of  all  documents.  It  is  contended  that  that  liberty  may 
be  claimed  at  any  rate  as  to  some ;  those  particularly 
which  regard  the  funds  of  the  company.  And  it  is 
said,  admitting  that  those  funds  are  vested  in  the  master 
and  wardens,  they  can  only  be  vested  in  them  as  trustees 
for  the  fraternity.  Be  it  so ;  this  is  not  a  court  in  which 
a  cestui  que  trust  can  call  upon  his  trustee  for  an  ac- 
count, or  an  inspection  of  deeds.  Again,  it  is  said  that 
the  fines  now  exacted  on  the  admission  of  liverymen 


(a)  7  T,  B.  746, 

(b)  Rex  ▼.  SheUey,  ZT.  R*  141.^  and  other  cases  there  referred  to. 


form 
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1831 «       for  an  examination  of  the  books  and  muniments,  in 

order  to  see  if  by  possibility  the  company's  affairs  may 

offoinsi       be  better  administered  than  they  think  they  are  at  pre- 

TbeMsRCHANT  Tn      1  «  i     •  i 

Tailors*  sent  If  they  have  any  complamt  to  make,  some  suit 
should  be  instituted,  some  definite  matter  charged ;  and 
tlien  the  question  will  arise  whether  or  not  the  Court 
will  grant  a  mandamus.  The  language  of  the  Court  in 
Rex  V.  The  Hostmen  of  Newcastle  {a)^  "  that  every 
member  of  the  corporation  had,  as  such,  a  right  to  look 
into  the  books  for  any  matter  that  concerned  himself" 
must  be  taken  with  reference  to  the  case  then  before  the 
Court  A  proceeding  was  there  instituted  in  which  the 
party  applying  was  concerned ;  a  necessity  for  the  in- 
spection was  pointed  out;  and  the  Court  confined  the 
rule  to  the  particular  book  to  which  the  necessity  ap- 
plied. It  has  indeed  been  held  that  the  lord  of  a 
manor  was  bound  to  produce  the  court-rolls  even  where 
there  was  no  legal  proceeding  instituted ;  but  the  reason 
of  this  is,  that  the  lord  has  the  custody,  as  a  trustee,  of 
the  tide-deeds  and  documents  which  shew  the  rights  of 
each  particular  tenant,  instead  of  their  being  allowed  the 
custody  of  their  own  muniments ;  every  one,  therefore, 
has  a  claim,  on  any  dispute  with  the  lord,  or  question 
otherwise  arising  with  regard  to  his  own  estate,  to  resort 
to  the  court-rolls  for  the  purpose  of  seeing  how  the  ad- 
missions have  gone  on  former  occasions  on  the  particular 
estate,  what  are  the  customs  of  the  manor  affecting  it^ 
and  whether  he  enjoys  the  privileges  properly  belonging 
to  it:  it  is  convenient  that  the  evidences  of  titles  and 
customs  should  be  kept  in  one  place,  but  it  would  be 
unreasonable  if  the  tenants  had  not  recourse  to  them. 

(a)  2Strja,l223. 

But 
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But  even  in  the  case  of  court-rolls,  the  tenant  has  not        1881. 
a  right  to  inspect  all  the  titles ;  it  .would  be  extremely       "^"^ 

•  /•I  111  1  ^®  Kino 

inconvenient  if  he  could  do  so ;  and  it  would  also  be        agahut 
▼ery  incoovenient  in  a  corporation  if  every  member  could       Tailor»' 
inspect  all  the  books  without  a  definite  view  to  any  right  ^  " 

or  object  of  his  own.  If  the  master  and  wardens  here 
have  been  improperly  elected,  the  parties  moving  for 
thb  rule  may  apply  for  a  quo  warranto,  but  I  think 
they  have  no  right  to  call  for  an  inspection  of  the  books 
merely  to  see  whether  they  can  then  find  any  ground 
for  further  proceedings. 

Taunton  J.    I  also  think  this  rule  must  be  dis- 
diarged.     It  appears  to  me  that  if  the  members  of  every 
corporation  had  a  right  on  mere  speculative  grounds 
to  call  upon  the  governing  part  of  the  body  for  an 
inspection  of  all  the  records,  books,  and  muniments  be- 
longmg  to  it,  the  consequences  would  be  endless  con- 
fusion and  inconvenience.     It  is  admitted  that  no  case 
cm  be  found  in  which  an  application  like  this  has  been 
iQOoessfiilly  made ;  and  in  the  absence  of  authorities,  I 
think  this  Court  ought  not  to  establish  such  a  pre- 
cedent   There  is  no  express  rule  that  to  warrant  an 
Implication  to  inspect  corporation  documents  there  must 
actually  have  been  a  suit  instituted ;  but  it  is  necessary 
that  there  should  be  some  particular  matter  in  dispute^ 
between  members,  or  between  the  corporation  and  in- 
fividnals  in  it;  there  must  be  some  controversy,  some 
specific  purpose  in  respect  of  which  the  examination  be- 
comes necessary.     If  in  making  this  application,  any 
nch  purpose  could  have  been  pointed  out,  the  parties 
tiso  shewing  that  they  had  an  interest  in  the  matter  in 
9>tttion,  the  rule  might  have  been  granted.    And  the 
Vol.  IL  K  present 
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183]  •       present  decision  will  not  prevent  our  granting  a  remedy 
"""^       in  future,  if  any  particular  grievance  should  be  stated. 

The  Kin* 

agamti       and  the  parties  interested,  after  applying  without  suc- 

Tailom'      cess  to  the  corporation  for  a  view  or  documents  tending 

om^anj.      ^  throw  light  on  the  subject  in  dispute,  should  come  to 

thb  Court  for  a  mandamus.     The  application  might 

then  be  granted  consistendy  with  the  usage  of  the 

Court :  in  the  present  instance  it  cannot. 

Patteson  J.  I  am  also  of  opinion  that  the  rule 
must  be  discharged,  and  I  come  to  that  conclusion  from 
the  generality  of  its  terms.  I  am  far  from  saying  that 
there  may  not  be  particular  instances  in  which  a  cor- 
porator may  apply  for  a  mandamus  to  inspect  docu- 
ments, or  some  of  them,  of  the  kind  here  mentioned, 
if  he  can  shew  a  specific  ground  of  application,  and  that 
the  granting  of  it  is  necessary  to  prevent  his  suffering 
injury,  or  to  enable  him  to  perform  his  duties.  But  he 
must  state  a  definite  object;  and  here  that  is  not  done. 
It  is  admitted  that  the  master  and  wardens  are  the 
governing  part  of  this  company :  if  they  are  trustees  for 
the  rest  of  the  members,  and  have  abused  that  trust,  this 
Court  is  not  the  jurisdiction  to  which  abuses  of  such  a 
kind  are  to  be  referred.  It  seems  to  me  that  the  ap- 
plication is  a  great  deal  too  large  in  its  terms,  and  must 
therefore  be  dismissed. 

Lord  Tenterden  C.  J.  The  rule  must  be  di»- 
charged  with  costs,  because  where  parties  make  an 
entirely  novel  application,  in  which  they  &il,  they  ought 
to  pay  the  expense  of  it. 

Rule  discharged  with  costs. 
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DnxoK  and  Sp^nce,  Assignees  of  Jefferson, 
a  Bankrupt,  against  The  Honourable  Mar^ 

IfABUKJB   LaNQLEY. 

HTROVER  for  goods.     Plea,  not  guilty.     At  the  trial  A  sheriff  lett-^r/--^?^  -j?^ 

before  Lord  Tenterden  C.  J.,  at  the  Middlesex  sit-  fa.,  and  alUr- 

tiogs  after  Michaelmas  term  1829,  a  verdict  was  found  the  goods  of  a 

for  the  plaintiffs  for  810/.  damages,  subject  to  the  opi-  ^^x^^ 

nion  of  this  Court  upon  the  following  case :  —  **^  ^''uireble 


Jefferson^  a  person  carrying  on  business  at  in  trover  to  the 

assignees 

Kdteringy  in  Yorkshire,  executed  a  warrant  of  attorney  (under  a  com- 
mission issued 
to  confess  judgment  at  the  suit  of  George  Wilson  (who  within  two 

WIS  originally  made  a  defendant  in  the  present  action,  though  it  do 
but  died  while  it  was  depending)  for  3000/.     On  the  at'tbe'Smeof 
llth  of  September  following   Wilson  signed  judgment.  J^^^^^,,!^ 
On  the  ISth  or  14>th  of  the  same  month  Jefferson  com-  JjJ^SriS^wof 
nitted  an  act  of  bankruptcy  by  a  denial  to  a  creditor,  the  act  of 

^    ''     'f  bankruptcy. 

On  die  16th  Jefferson*^  goods  at  Pickering  were  taken  y,^^"  i//^ 
inezecndon  upon  the  judgment,  by  the  warrant  of  the  CjAil^.Ijyf. 
dAndant  Langley,  then  sheriff  of  Yorkshire,  which  war-^*-  ;/«t  •  iU- 
iwt  was  dated  on  the  15th  of  the  same  month.     On^^''^^'^- /^ 
the  2Sd  of  September  notice  was  given  on  behalf  of  the '    ^"^f 
creditors,  to  the  officer  in  possession  of  the  goods,  that 
i  docket  had  been  struck  against  Jefferson,  and  a  com- 
nusskm  was  about  to  be  opened.     The  commission  was 
issQed  on  the  4th   of  October ;   on  the   13th  Jefferson 
vat  dedared  a  bankrupt ;  and  on  the  26th  the  plaintiffs 
vere  duly  chosen  assignees.     The  under*sheriffs  wrote 
to  die  officer  on  the  16th  of  October,  informing  him 
that  they  had  received  notice  of  Jefferson  having  been 
dedared  a  bankrupt,  and  that  the  provisional  assignee 

K  2  bad 


L 


Lanqlit. 
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183 1.       had  claimed  the  property  taken  in  execution.     On  the 
■""""^        14jth  of  November  they  wrote  to  the  solicitors  for  the 

Dillon 

agairut  commission  as  follows :  —  ^^  The  mode  you  suggest  of 
paying  the  money  levied  into  Court  would  be  satisfactory 
so  far  as  respected  that  money,  but  you  will  recollect 
that  the  levy  is  not  completed,  and  that  the  sheriff  is 
in  possession  of  the  remainder  of  the  goods  seized,  and 
that  expense  is  incurring  by  keeping  possession.  If  the 
indemnity  can  at  once  be  given  to  him  without  apply- 
ing to  the  Court,  the  goods  as  well  as  the  money  would 
be  delivered  up  to  the  assignees."  — "  You  will  see 
that  the  arrangement  respecting  the  goods  unsold  is 
material.  When  we  settled  with  Mr.  Harte  to  take  the 
indemnitjr  of  the  assignees,  we  instructed  the  officer 
not  to  proceed  in  the  sale  without  further  instructions." 
On  the  17th  the  solicitors  to  the  commission  returned 
for  answer,  ^^  Jeffersofi  has  not  yet  arrived  in  town,  and 
we  have  not  that  knowledge  of  his  affairs  that  will 
enable  us  to  procure  you  an  indemnity  from  the  cre- 
ditors forthwith.  Mr.  Capes"  (the  agent  to  the  under- 
sheriffs)  *^  agrees  with  us  that  it  will  be  desirable  that 
the  whole  of  the  property  which  the  sheriff  has  taken 
in  execution  should  be  converted  into  cash  under  the 
duthoritjr  of  the  fi.  fa.,  and  that  then  if  the  plaintiff 
rules  the  sheriff  he  will  be  in  a  situation  to  pay  the 
money  into  Court,  to  await  such  an  indemnitjr  as  may 
prove  satisfactory  to  you.  The  plaintiff  cannot  of 
course  complain  of  your  proceeding  under  the  writ  to 
realize  the  effects ;  and  as  we  concur  in  your  doing  so 
on  the  part  of  the  assignees,  satisfied  that  you  will 
direct  your  officer  to  realize  in  the  best  manner  and  at 
the  least  possible  expense,  we  think  you  will  see  no 
difficulty  in  the  case." 

In 


Lavglxt. 
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In  Easter  term  1827j    Wilson  ruled  the  sheriff  to       183L 
return  the  writ,  whereupon  he  again  applied  for  an  in-       

DiLLoir 

demnitj,  which  both  the  assignees  and  Wilson  declined  agamn 
giving:  but  the  Court  of  King's  Bench,  on  the  sheriff's 
application,  gave  him  time  for  returning  the  writ,  until 
be  should  be  indemnified  by  Wilson,  he,  the  sheriff,  in 
the  mean  while,  bringing  the  money  levied  into  Court, 
which  was  done.  No  indemnity  was  ever  given.  The 
dieriff's  officer  was  in  possession  from  the  16th  of  &p- 
UtAer  1826  till  the  5th  of  December  following,  when 
the  sale,  which  began  soon  after  the  levy  (the  precise 
day  was  not  stated),  and  which  lasted,  at  intervals, 
twenty-three  days,  was  finished.  The  question  sub- 
nutted  to  the  Court  was.  Whether,  under  the  circum- 
stances, the  plainti£&  could  maintain  an  action  of  trover? 
This  case  was  argued  in  Hilary  term  by 

H6U  for  the  plaintiffs.     The  action  is  maintainable. 
TUs  is  not  an  execution  protected  by  the  eighty-first 
or  108th  section  of  the  bankrupt  act,  6  G.  4.  c.  16.,  for 
it  was  levied  after  an  act  of  bankruptcy,  and  within  two 
noDths  before  the  issuing  of  the  commission.    Two 
points  are  raised  on  behalf  of  the  defendant ;  first,  that 
tmter  does  not  lie  in  this  case ;  and,  secondly,  that  if  it 
id,  the  tort  has  been  waived  by  the  letter  of  the  17th 
of  November^  and,  therefore,  that  the  only  remedy  for 
die  plainti£&  is  an  acUon  for  money  had  and  received. 
As  to  the  first  point,  the  goods  were  taken  in  execution 
Kveral  days  after  the  act  of  bankruptcy ;  and  it  is  now 
blly  established  by  the  case  of  Cooper  v.  Chitty  {a),  fol- 
lowed up  in  the  Court  of  Common  Pleas  by  Lazarus  v. 

{a)  1  Burr,  20.     1  W.  Blacks*  €5. 

K  S  Waiih-^ 


Lanoley* 
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16S1*        JVaiihman{a)^  and  Pricey.  Hebfar{b)t  and  in  the  Ex- 

chequer  by  Potier  v.  Starkie  (c),  that  und^  such  cir- 

a^ainu  cuxDStances,  tTover  lies  against  the  sheriff.  As  to  the 
other  point,  the  letter  of  the  17th,  coupled  with  the 
communicatioB  to  which  it  was  an  answer,  cannot  be 
ccmsidered  as  a  waiver  \  part  of  the  goods  had  already 
been  sold,  and  tlie  sale  of  the  rest  was  acquiesced  in  as 
a  matter  of  convenience,  and  to  save  expense.  No  oon* 
sideration  appears  for  a  waiver  by  the  plaintiffs  of  th^ 
clear  legal  rights  It  cannot  be  said  that  they  have  con« 
stituted  the  defendant  their  agent,  for  he  has  never  yet 
admitted  their  title.  (The  Court  here  called  upon  the 
other  side  to  support  the  first  point) 

(7.  WiUiams  contr^  It  may  still  be  questioned  whe- 
ther Cooper  V.  Chitty  has  been  righdy  considered^  in 
the  subsequent  cases,  as  an  authority  for  holding  the 
sheriff  liable  in  txoser  under  eircumstanoes  like  the 
presents  In  Bayly  v.  Burming  {d\  which  was  an  action 
of  trover  against  a  bailiff  ibr  taking  goods  under  a 
fi.  fa.,  after  an  act  of  bankruptcy  upon  which  a  oom- 
misaion  subsequently  issued,  Uie  Court  gave  judgment 
for  the  defendant,  because  **  he  being  an  officer  wae 
obliged  to  execute  the  writ,  who  could  not  know  of  the 
acts  of  bsnkruptcy,  or  that  any  c(»nmission  would  evei^ 
be  sued."  In  Cole  v.  Davies  (e)  it  is  laid  down  that  if  a 
sheriff  levies  after  an  act  of  bankruptcy,  and  sells,  and 
a  commission  is  granted  and  the  goods  assigned,  the 
assignee  may  have  trover  against  the  vendee,  but  not 
against  the  sheriff,  because  he  obeyed  the  writ     He  is 

(a)  5  B,  Mdortf  315.  (6)  4  Bmgk,  597. 

(c)  Cited  in  Stephen t  ▼.  Elwail,  AM^^S,  26a »  and  (on  Uie  auUiority 
of  Bichardmrn  J.)  in  Price  tr.  Helyrf  4  Bin§h.  609.  See  HUehin  t. 
Campbell,  S  W,  Blaeku  827.     SmUh  ▼.  Milles,  I  T.  R.  475. 

(if)  1  Leo.  175.  (e)  1  Ld.  Raymd.  724. 

obliged 
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obliged  to  obey  the  writ,  and  ought  not  in  so  doing  to 
be  liable  to  conseqaences  which  he  may  have  no  means 
of  providing  against  (a). 

Lord  Tenterden  C.  J.  He  most  obey  the  writ,  but 
he  is  also  required  to  know  whose  goods  he  takes*  I 
think  in  thb  case  we  ought  to  say  that  we  consider  our- 
idves  bound  by  the  many  decisions  which  have  taken 
place,  establishing  the  liability  of  the  sheriff.  And  I 
am  informed  by  the  Lord  Chief  Justice  of  the  Common 
Pleas  that  a  similar  opinion  was  expressed  by  that  Court 
in  a  case  determined  there  only  three  days  ago  {b). 

LiTTLEDALE,  Taunton,  and  Patteson  Js.  concurred. 


1^3 


1891. 

Dillon 

againsi 

LAxauT* 


Williams  declined  atguing  the  other  point 

Judgment  for  the  plaintifis  (c). 

(c)  In  Timbfell  t.  Wdist  1  W.  Biadts.  S05.,  the  Court  appeara  to  have 

rtmidgwd  it  as  allowed  in  Cooper  ▼.  0iUly,  that  if  the  sheriff  levies  ond 

ftgimtr  the  money  before  commiision  issued,  and  teithoui  notice  of  the  act 

if  biaknipicj,  be  will  aft  all  events  be  safe.     But  see  as  to  this  dictum, 

friee  V.  Hefyar,  4  Bingh.  604.     In  Lyon  v.  Lamb,  (cited  in  Xosona  t. 

fattaMK,  5  B,  Moore,  S15.)  it  was  urged  as  distinguishing  the  case  from 

Cufer  T.  CUU^  that  the  sheriff  had  sold  before  notioe  of  an  act  of  bank- 

npirf ,  but  the  Court  of  Exchequer  held  that  he  was  atiU  liable,  the  pro- 

yeiy  having  vested  in  the  assignees  by  relation.     The  same  ground  was 

Vkm  bj  the  courts  in  Poiler  v.  Starkk,  LoMorus  v.  WedthmoHf  and  Price 

V.  Ilt^i  fa  all  these  cases  the  sale,  or  that  which  was  equivalent,  bad 

Imb  complcied  before  commission  issued,  and  in  the  first  and  last  the 

■oocj  bad  been  paid  over  before  the  commission,  and  before  notice  to  the 

teiff  of  the  act  of  bankruptcj. 

Qf)  CarSdeyr.  GarioHd,  7 Bingfi,  998. 

(e)  Ste  1  &  S  IT.  4^  c58.  «.  6. ;  and  Jusien  ▼.  Ward,  By.  i  M.  116* 
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1831. 


The  King  against  The  Inhabitants  of  Sal  wick. 


By  the  general  HPHE  defendants  being  indicted  at  the  quarter  sessions 

highway  act  X  ^ 

13  G,  3.  c  78.  for  Preston^  in  the  county  of  Lancaster,  for  non- 

Court  before  repair  of  a  road,  removed  the  indictment  into  this  Court 

S^em  fJr""  ^Y  certiorari,  according  to  the  statute  SiiSW.^M. 

^*bj^^*  c.  11.      On  the  trial   at  the  assizes  they  were  found 

may  award  iniilty.  but  a  new  trial  was  afterwards  moved  for  and 

Gostotothe  °       •' 

prosecutor  if  orranted  upon  certain  terms,  it  beinir  ordered  by  the 

the  defence  ©  r  -»  &  J 

appear  to  baTe  rule,  among  Other  things,  that  the  prosecutor's  costs  of 

been  friTolouSy 

or  to  the  de.  both  trials  should  abide  the  event.     On  the  second  trial 

a^ar  tba/the  the  defeudants  were  acquitted,  and  Bayley  J.,  who  tried 

wMTulldous.  ^^®  *^^^'  certified  that  the  prosecution  was  vexatious. 

This  section  ^  ^^jg  ^^g  afterwards  obtained  for  taxing  the  costs 

applies  only  to  ^ 

ttses  tried  in  jq  be  paid  by  the  prosecutors  to  the  defendants.     In 

the  ordinary  *  ' 

course;  and  Hilary  term,  Cross  Serjt.  obtained  a  rule  to  shew  cause 

where  on  an 

indictment  why  the  rule  for  taxation  of  costs  should  not  be  dis- 

defendant  by  charged,  ou  the  ground  that  the  sixty-fourth  section 

Court  above*  of  the  highway  act,  13  G.  3.  r.  78.  (a),  which  empowers 

new  diid  Mid  ^®  Court  to  Certify  for  costs  on  an  indictment  for  non- 

*^®^^/JJ^*"  repair  of  a  highway,   applied   only  to   cases  in   the 

trials  to  abide  ordinary  course,  and  not  to  those  where,  by  statute  or 

the  event;  it  / 

was  held  that  Otherwise,  the  costs  on  one  side  or  the  other  were  pro- 

this  special  rule 

took  away  the  vided  for  indepeudenUy  of  a  certificate. 

authority  of 
the  Judge  to 
certify  in  favour       (^)  ^^  enacts,  "  That  it  shall  and  may  be  lawful  for  the  court  before 

of  the  drfend-  whom  any  indictment  or  presentment  shall  be  tried  for  not  repairing  high- 
ways, to  award  costs  to  the  prosecutor,  to  be  paid  by  the  person  or  persons 
so  indicted  or  presented,  if  it  shall  appear  to  the  said  court  that  the  defbice 
made  to  such  indictment  or  presentment  was  frivolous ;  or  to  award  costs 
to  the  person  indicted  or  presented,  to  be  paid  by  the  prosecutor,  if  it  shaU 
appear  to  the  said  court  that  such  prosecution  was  vexatious.'* 

J.  Williamsj 


ani* 
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J.  WiBiamSj  in  the  same  term,  shewed  cause.  There 
is  no  ground  for  saying  that  section  64.  of  the  act  does 
not  apply:  it  is  quite  general  in  its  terms,  and  makes  no 
distinction  between  indictments  tried  in  the  ordinary 
ooorse  and  those  removed  from  inferior  courts,  or 
coming  on  under  other  special  circumstances.  In  Reaf 
T.  Chadderton  {a)  the  indictment  had  been  removed  by 
ootiorari,  and  (as  appears  on  enquiry  at  the  crown 
oflBce)  by  the  defendant;  and  the  Court  there  held  that 
the  Judge  below  might  have  certified  on  acquittal,  though 
the  defendant  would  have  been  liable  to  costs  if  convicted, 
by  the  ezp^ss  provision  oi 5ii6W.Sf  M.  c.\\.  s.  5. 


1831. 

The  KiKa 

against 

TLelnbabiU 

ants  of 

Salwick. 


Cross  Seijt  and  StarJcie  contrk.    This  is  not  a  case 
within  the  meaning  of  the  act.   The  sixty-fourth  section 
applies  only  to  cases  in  the  ordinary  course,  where  there 
would  be  no  costs  on  either  side  but  for  the  certificate 
of  the  Court,  and  where  they  may  be  awarded  to  one 
or  the  other  according  to  the  event.     But  it  is  not 
tpplicable  in  the  case  of  an  indictment  removed  by  the 
drfendant,  where  by  5  &  6  fT.  4*  ^*  c.  11.,   such  de- 
fendant is  liable  to  costs  if  convicted,  and  where,  con- 
sequoitly,    the    power    of  certifying  would    only  be 
operative  on  one  side ;  nor  to  a  case  like  the  present, 
where  the  costs  of  one  party  are  the  subject  of  an 
express  compact,  embodied  in  the  rule  for  a  new  trial, 
and  forming  part  of  terms  on  which  such  rule  was 
granted. 

Lord  Tenterden  C.  J.     It  appears  to  me  that  the 
flxty^foorth  section  of  the  highway  act  does  not  apply 


(a)  5  T.  R.  272. 


to 
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1881.       to  cases  like  the  present,  but  to  sach  as  occur  in  the 

""""*       ordinary  course.     Here  the  Court  set  aside  the  first 
The  K»«  -^ 

tgmnM  verdict,  and  granted  a  new  trial  by  a  very  special  rule^ 
anu  of  in  which  nothing  was  said  as  to  the  defendant's  costs, 
though  a  direction  was  given  with  regard  to  those  of  the 
prosecutor.  The  case  then  did  not  go  to  trial  under  the 
common  circumstances ;  and  I  think  the  provision  which 
the  legislature  has  made  for  the  defendant's  costs  bjr 
means  of  a  certificate  was  not  intended  to  apply  where 
the  case  goes  down  to  trial,  as  in  this  instance,  by  mi 
extraordinary  interposition  of  tlie  Court.  The  rule^ 
therefore,  for  setting  aside  the  rule  for  taxation  must  be 
absolute. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
Court  having  granted  the  rule  for  a  new  trial  in  the 
special  terms  which  have  been  referred  to,  the  power  of 
certifying  was  taken  away. 

Taunton  J.  It  was  for  the  Judges  who  granted  the 
new  trial  to  shape  the  rule  according  to  their  discretion. 
By  providing  as  they  did  in  this  instance,  they  left  no 
power  to  certify. 

Patteson  J.,  having  been  counsel  in  the  case^  gave 
DO  opinion. 

Rule  absolute  for  discharging  the  rule  to  tax  costs. 
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1881. 

The  King  against  Blake,  Esquire. 

A  RULE  was  obtained  in  Hilary  term  calling  on  the  On  an  appeal^^^/-.^^, 
Reverend  Hugh  Smith,  the  prosecator  of  a  writ  de  jesty's  Court  of^^^  ^S^ 
eooftiiBiace  capiendo,  issued  against  Lieutenant  Oeneral  against adecree 
Blake,   to  shew  cause  why  the  writ  should  not  be  ^^g**'^^'^ 
craadwd.     The  circumstances  were  as  follows  t  —  Oe-  fo™m»«on 

*  issued  to  cer- 

neral  Blale  having  appealed  to  his  Majesty's  Court  of  ^*"  persons  to 
Dekgates  against  a  judgment  of  the  Prerogative  Court  in  termine  such 

•      ■  .       .  ,  .  appeal;  and  it 

a  sBit  there  instituted  against  him   by  Mr.  Smith,  a  was  com- 

•     •        ,  lit  ^     -m-w  X  manded,  that ia 

eummmum  (grounded  on  the  statute  25  H.  8^  c.  19.  ^.4.)  acu  to  be  done 
WIS  issoed  to  three  judges  of  the  common-law  courts,  peai  beforeh- 
and six  doctors  of  civil  law,  enjoining  them  to  hear  and  '^^^l^^^^ 
determiiie  the  appeal.     Part  of  the  direction  to  the  JJ^J^JJI*  '*J^ 
cUeeates  ran  in  these  words: — "  We  command  you  that  ^^^  '".***«  p">" 

^  "^  nounang  a  de. 

ii  all  oidinary  acts  to  be  expedited  and  done  in  the  fi°*<e  sentence 

,       ,  -,  therein,  three 

Mid  cause  or  business  of  appeal  and  complaint,  before  at  least,  should 

.        .   .  J  /.    ..  ^  .u       •       be  present  and 

ne  giving  or  pronouncing  a  definite  sentence  therem,  consenting,  as 
aD  or  at  least  two  of  you,  but  that  in  the  pronouncing  a  appeal  as  L 
d^ite  sentence  therein,  all  or  at  least  three  of  you,  of  ™*^^®^*'" 
viiom  we  will  and  require  that  you  the  aforesaid  Sir  ^""^  ^"ff'  ^^ 

^  •'  m  prejudice 

George  Saeiey  Holroyd,  Knight,  Sir  James  Bttrrough,  |?«'«;^»  '"^ 
Knight,  and  Sir  John  Hullock,  Knight,  or  one  of  you,  principal  cause, 

together  with 

(c)  shall  be  present  and  consenting,  as  well  in  this  cause  its  tnddents. 
of  appeal  and  complaint  of  nullity  in  the  said  appeal  pendenu,  and 
dedaced,  as  also  in  all  matters  of  attentates,  innovations,  an^d  ronnecud 

thereto  what- 
«e«er.  Hie  appellant  was  condemned  in  costs,  and  two  monitions  were  successiTely  de- 
OMd,  the  first  bj  tbrec^  the  second  by  two  only,  of  the  delegates^  to  enforce  judgment. 
Tbttt  being  disobeyed,  three  of  the  del^ates  pronounced  the  appellant  in  contempt  for 
|Mn|ijnnm  of  eoMs*  after  which  ft  significavit,  pursuant  to  35  6. 3*  €•  127.  t.  I.  was 
Mned  by  two  only  of  the  delegates. 

TIm  Court  here  held  the  significaTit  to  be  Toid«  and  quashed  the  writ  de  contnmace 
'ipWoiHiied  in  pomiaiice  of  iL 

(a)  Sic. 

and 


L. 


Blakk. 
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1831*        atid  things  done  since  and  in  prejudice  of  the   said 
appeal  and  complaint  and  our  jurisdiction,  and  likewise 

The  Kxxo  ... 

against  in  the  principal  cause  or  business,  together  with  its 
incidents,  emergents,  dependents,  and  things  enjoined 
and  connected  thereto  whatsoever."  And  that,  having 
heard  the  parties,  *^  you  do  adjudge  and  decree  what 
shall  be  just  and  right  in  the  premises,  and  what  you 
shall  so  adjudge  and  decree,  that  you  do  by  all  due 
means  and  methods  of  law  cause  to  be  firmly  and  fully 
observed." 

The  delegates  affirmed  the  judgment,  and  condemned 
General  Blake  in  costs.  On  the  19th  of  June  1829,  at 
a  sitting  attended  by  only  three  delegates,  doctors  of 
civil  law,  the  costs  were  taxed,  and  a  monition  for  pay- 
ment decreed.  The  costs  not  being  paid,  a  further  pro- 
cess, called  a  monition  by  ways  and  means,  was  decreed 
on  the  16th  of  Jub/^  by  two  of  the  doctors  delegates. 
On  the  31st  of  Jr^,  Mr.  Baron  HuUockf  one  of  the 
common-law  judges  in  the  commission,  died.  The  se- 
cond monition  having  been  disobeyed,  at  a  subsequent 
session  {November  24th)  the  three  delegates  who  had 
made  the  decree  of  the  19th  oiJuney  pronounced  Gene- 
ral Blake  gmliy  of  contumacy,  and  decreed  that  his  con- 
tempt should  be  signified  according  to  the  statute 
53  G.  3.  c.  127.  5. 1.  The  significavit  to  his  Majesty  in 
Chancery  (dated  the  24th  of  November^  setting  forth  the 
contempt,  and  praying  that  the  party  might  be  arrested 
and  imprisoned  (a) )  was  given  in  the  names  of  two  only 
of  the  last-mentioned  doctors,  and  a  third  not  in  the  com- 
mission, styling  themselves  "judges  (amongst  others) 
delegates  respectively  appointed,"  under  the  above-men- 

(a)  See  53  G.  S.  c.  127*  Schedule  (A}. 

tioned 
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1891*  (for  which  process  the  writ  de  oontumace  capiendo  18 

""""""  substituted)  as  having  emanated  improvidd*    As  to  the 

xbo  K1N6 

tigamst  rest  of  the  case  they  were  stopped  by  the  Court 


BUULB. 


Per  Curiam.  The  writ  must  be  quashed*  The 
commission  requires  two  delegates  to  concur  in  acts 
previous  to  giving  a  definite  sentence  in  the  cause  or 
business  of  appeal,  but  in  the  pronouncing  a  definite 
sentence  therein,  three  at  least  are  to  be  present  and 
consenting,  as  well  in  the  appeal  as  in  all  matters  of 
attentates,  innovations,  and  things  done  since  and  in 
prejudice  thereof,  and  of  the  jurisdiction,  and  likewise 
in  the  principal  cause,  ^*  together  with  its  inddentB, 
emergents,  dependents,  and  things  enjoined  and  con- 
nected thereto  whatsoever."  Surely  the  question  of 
costs  is  an  incident  and  emergent  of  the  cause. 

Rule  absolute. 


Friday,  PeNNEY  agaiTlSt  SqUIER. 

JpiU  15th.  '^ 


Plaintiff  bad  a     A  S6UMPSIT  for  goods  sold,  &C.     Plea,  the  general 

demand  on  d^     Xa.   ^ 

fendant  for  9/.,  issue.    At  the  trial  befcNre  Lord  Lyndhurst  C.  B., 

fendant  2\L  on  ^  t^c  last  Spring  assiscs  for  the  county  of  Uneohif 
not^^^Th^  it  appeared  that  Mrs.  Squier,  the  defendant,  being  in- 
Sff  ^  i^Ser  ^'^^  ^^  **  plainUff  in  the  sum  of  9L  daimed  in 
mim  agaiMt  the  this  actiou,  and  the  plaintiff  also  owing  her,  as  axe- 
fendant  after-     cutrix  of  her  late  husband,  21/.  upon  a  promissory  note, 

wards  sued 

plainUff  on  the   payable  on  demand,  it  was  agreed  between  them  diat 

note  in  the  ,       , 

Spalding  court  the  lesser  sum  should  be  set  off  against  the  greater. 
5^^e1bigfamt   I'he  balance  being  unpaid,  Mrs.  Squier  sued  the  plain* 

sum  demand- 
able  there),  and  reco?ered :  Held,  that  defendant  had  not  thereby  waived  the  agreementt 
and  become  liable  again  for  the  9/.,  though  the  recovery  was  in  respect  of  the  whole  debt  on 
the  note,  and  the  locsl  court  could  not  take  cognizance  of  the  balance  of  an  account. 

tiff 
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tiff  in  the  coart  of  requests  for  the  hundred  of  Ellocy       18S1. 
in  Lincolnskiref  for  5L  (the  highest  demand  of  which  ■■ 

that  court  takes  cognizance),  but  failed,  inasmuch  agamu 
as  she  claimed  the  sum  as  the  balance  of  an  ac- 
count, wbidi,  by  the  act  establishing  the  court,  47  G.  3. 
sets.  1.  c.xxxvii.,  took  the  case  out  of  the  jurisdiction. 
She  was  then  called  upon  on  the  part  of  the  plaintiff  to 
pay  the  91^  but  did  not  do  so;  and  a  short  time  after- 
wards she  again  sued  the  plaintiff  in  the  court  of 
requests  fi>r  5^  as  due  on  the  note,  without  adverting 
to  aoy  balance  of  account,  and  recovered  SL  in  full 
dischaige  of  the  21/.,  pursuant  to  the  statute.  It  was 
contended  fi>r  the  plaintiff,  that  Mrs.  Squier^  by  thus 
suing  the  plaintiff  upon  the  whole  note,  had  abandoned 
the  agreement  to  set  off  part  of  it  agamst  the  9/.,  and 
consequently  was  liable  in  this  action.  The  plaintiff  how* 
ever,  was  nonsuited,  with  leave  to  move  to  set  aside  the 
nonsuit  and  enter  a  verdict  for  the  sum  demanded. 

Amos  now  moved  accordingly,  and  contended  that 
die  defendant  had  clearly  chosen  to  abandon  the  original 
agreement  and  return  to  her  former  situation  with 
respect  to  the  9/.,  since  she  had  proceeded  in  the  court 
of  requests  for  the  whole  of  her  own  claim  on  the  note, 
aod  could  not  by  law  have  enforced  the  demand  in  that 
court  in  any  other  manner;  to  which  point  he  cited 
fountain  v.  Young,  {a) 

(•)  1  TataU.  €0.  The  Southwark  Court  of  Requests  act,  on  wbicb  that 
CM  tonwd,  oootained  an  exception  of  **  any  debt  for  any  sum  being  the 
^fhact  of  an  account  on  demand  originally  exceeding  five  pounds^"  The 
*a  rtfcmd  to  in  the  present  case  made  the  same  exception ;  and  it  for- 
^  spUtting  a  demand  to  bring  it  within  the  jurisdiction  in  separate 
*ctioQS|  but  enabled  the  plaintiff  to  divide  bis  claim  and  recover  a  portion 
(not  exceeding  5L)  of  the  sum  actually  due,  if  be  should  be  willing  to 
looept  the  nine  in  full  of  all  demands  in  the  cause. 

Lord 


Squixa. 
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1831.  Lord  Tenterden  C.J.     I  think  the  nonsuit  was 

right.    The  plaintiff  has  a  demand  on  the  defendant 

PCNNKT 

agaitut  for  goods  sold^  and  is  debtor  to  her  in  a  larger 
amount  An  agreement  is  made  between  them  that 
the  amount  due  to  the  plaintiff  shall  be  taken  in  part 
payment  of  the  sum  which  he  owes.  Is  the  subse- 
quent conduct  of  the  defendant  inconsistent  with  this 
agreement?  She  sues  in  a  court  where  only  five  pounds 
can  be  recovered.  There  would  be  due  to  her,  not 
five  pounds  only,  but  the  difference  between  that  sum 
and  the  residue  of  twenty-one  pounds,  after  deducting 
nine.  Then,  her  suit  leaving  untouched  the  nine  pounds 
formerly  set  off,  and  the  sum  which  she  recovered  and 
accepted  in  full,  according  to  the  provision  of  the  local 
act,  being  less  than  was  due  to  her  at  the  time  of  in- 
stituting the  suit,  I  think  that  she  was  still  entitled  to 
the  benefit  of  the  agreement,  that  justice  was  done  by 
tne  nonsuit,  and  that  it  ought  not  to  be  disturbed. 

Parke,  Littledale,  and  Patteson  Js.  concurred. 

Rule  refused. 
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1831. 


The  King  against  The  Justices  of  Salop.        satwdpy, 

^*  jfjml  16th. 

BY  statute  32  G.  3.  c,  85.  certain  persons  are  incor-  Guardians  and  Pfkt/X ., 
directors  of  the  ^*^^  ^ 

porated  under  the  name  of  the  guardians  of  the  poor  poor  were  in- 

of  that  part  of  the  parish  of  Whitchurch  which  lies  within  statute,  and 

the  county  of  Salop^  and  twelve  of  them  are  to  be  di-  ^dcred*to  hold 

rectors  of  the  poor.     It  is  further  enacted  (sections  50,  ^IJ^^eeUn'** 

61.),  that  the  directors  shall  enter  the  contracts  and  ^''''^"^My 

'  rate  payer 

other  proceedings,  and  the  receipts,  payments,  debts,  and  >n^ght  object  to 

^  \  ^  their  proceed- 

credits  of  the  corporation  of  guardians  in  a  book,  which,  ings  or  ac. 

.  counts,  and 

on  reasonable  request  and  notice  from  any  person  pay-  such  objection 
ing  rates,  shall  be  produced  for  his  inspection  at  any  of  into  consider, 
the  courts,  assemblies,  or  meetings  of  the  said  corpor-  ^^,^mi^t^er 
ation  holden  pursuant  to  the  act ;  that  such  rate-payer  SJ"j^|^g*^ 
may  then  and  there  "  protest,  and  declare  his  objection  ^^  *?  ^e 
to  or  observations  upon "  any  of  the  charges,  rates,  ^e  compiain- 

mg  party,  it 

natters,  or  proceedings  contained  in  the  book,  and  the  should  be  ad- 
journed to  the 
same  *<  shall  then  be  heard  and  taken  into  consider-  next  court,  to 

ation  by  such  court;"  and  if  the  matter  of  objection  heard  and     ^ 

cannot  then  be  settled  to  the  satisfaction  of  the  objecting      a  wiwequent 

party,  it  shall  be  adjourned  to  the  next  court  or  meeting  ^"IJ  anT^^n 

of  the  corporation,  to  he  thenJinaUy  heard  and  determined.  •fi»^>fy«*  by 

It  is  afterwards  provided  (sect.  56.) j  that  if  any  person  in  pursuance  of 

^  ^  .  .  the  act,  on<//or 

wall  think  himself  aggrieved  by  any  thing  done  in  pur-  wkichnopar^ 

^  ./.!•»  •     »  »     T  **cu!ar  method 

sQaoceofthe  act,  **  and  for  which  no  partiaUar  method  of  relief  was 
of  relief  hath  been  alreadj/  appointed,'*  such  person  may  ;,o^^^/iSight 

appeal  to  the 
9>vtcr  sessions  to  be  holden  within  four  calendar  months  nexi  after  the  cause  of  comj)laint 
*^^kaveaiisen^ 

A  rate  peyer  appealed  to  the  sessions  against  an  order  of  the  directors  for  the  payment  of 
^"Hi  due  on  annuities,  and  as  interest  on  loans.  The  order  had  been  msde  less  than  four 
"^bs  iMck,  but  the  debts  had  not  been  incurred,  nor  the  annuities  granted  within  four 
"^tki:  Held,  that  the  appellant  was  not  confined  to  the  remedy  pointed  out  by  the  first- 
^tioncd  clause  of  the  act,  and  that  the  cause  of  complaint  had  arisen  within  four  months. 

Vol.  II.  L  appeal 


1 

L 
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1831.        appeal  to  the  justices  of  the  peace  at  any  general  quarter 
„         sessions  to  be  holden  for  the  county  "  within  four  calendar 

Tie  Kino  V  '^ 

againti       months  ncxt  after  the  cause  of  complaint  shall  have  arisen^* 

The  Juxticcs  of 

SiTLor.       and  the  determination  of  the   sessions  shall  be  final, 
binding,  and  conclusive  to  all  intents  and  purposes. 

At  the  general  quarter  sessions  for  Shropshire  in  Oc- 
tober 1830,  John  Holland^  a  rated  inhabitant  of  the 
district  mentioned  in  the  act,  appealed  against  certain 
orders  which  had  been  made  for  payment  of  money,  and 
certain  payments  which  had  been  made  and  allowed, 
within  the  preceding  four  months,  by  authority  of  the 
directors*  The  objection  alleged  was,  that  the  orders, 
payments,  and  allowances  were  in  respect  of  annuities 
which  ought  not  to  have  been  granted,  and  of  interest 
on  parish  securities  for  debts  which  bad  been  impro- 
perly contracted.  The  justices,  after  hearing  counsel  on 
each  side,  refused  to  go  into  the  appeal,  on  the  grounds, 
first,  that  the  statute  had  provided  a  method  of  relief  in 
this  case,  by  application  to  the  guardians  and  directors 
at  one  of  their  meetings ;  and,  secondly,  that  the  an- 
nuities had  been  granted,  and  the  debts  on  which  the 
interest  was  paid  had  been  contracted,  more  than  four 
months  before  the  sessions.  A  rule  was  afterwards  ob- 
tained, calling  on  the  justices  to  shew  cause  why  a  man- 
damus should  not  issue,  commanding  them  to  enter 
continuances  and  hear  the  appeal. 

F.  Pollock  and  E.  V.  Williams  now  shewed  cause.  The 
sessions  decided  rightly.  The  appeal  is  only  given 
where  no  other  mode  of  relief  has  been  provided  by 
the  act.  For  this  grievance,  if  it  be  such,  a  remedy  is 
provided  by  sect.  51.,  and  it  is  expressly  said  there,  that 
a  matter  adjourned  to  a  second  meeting  of  the  corpor- 
ation 
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ation  porsaant  to  that  clause,  shall  be  then  finally  heard        18S 1. 

and  ^ietermined.     The  cause  of  complaint  did  not  arise        " 

within  four  months,  for  the  true  grievance  was  the  ori-        against 
gnal  borrowing  of  the  money,  not  the  payment  of  each        Salop."  ^ 
qoarter's  interest  or  annuity  :  otherwise  a  borrowing  of 
Honey,  even  at  the  distance  of  twenty  years  back,  might 
be  called  in  question  by  any  person  coming  into  the 
pariA  and  charged  with  rates,  so  long  as  interest  con- 
tinned  to  be  paid  for  the  loan.     In  Shori  v.  McCarthy  (a), 
^Ich  was  an  action  of  assumpsit  against  an  attorney 
for  neglecting  to  make  proper  enquiries  at  the  Bank  of 
England  respecting  certain  stock,  when  he  was  employed 
bjr  the  plaintiff  so  to  do ;  it  was  held,  that  the  cause  of 
iction  accrued  at  the  time  of  the  breach  of  duty,  and 
not  when  the  injury  became  known  to  the  plaintiff.  The 
tame  point  was  decided  in  Brawn  v.  Howard  (b\  where 
the  defendant  was  employed  to  purchase  an  annuity  for 
the  plaintiff  and  took  a  void  security.     So,  in  Howell 
V.  Young  {€%  which  was  a  similar  case,  the  Court  held, 
chat  the  misconduct,  and  not  the  consequential  damage, 
was  the  substantial  cause  of  action,  and  that  the  statute 
of  limitations  must  take  effect  accordingly. 

CampbeU  and  Whatebf  contr^.  The  statute  does  ont 
take  away  the  appeal  to  the  sessions  in  this  case, '  but 
ODiy  gives  the  additional  privilege  of  going  before  the 
court  of  guardians.  The  party  is  not  obliged  to  do  so. 
And  the  words,  "  to  be  then  finally  heard  and  deter- 
mined," merely  signify  that  the  matter  shall  not  be 
adjourned  to  another  court.  As  to  the  limitation  of 
time,  a  parishioner  burdened  by  the  payment  of  annui-  ' 

W  3  A  ^  ^.  626.  (6)  2B,iB.  73.  (c)  SB.^C  259. 

L  2  ties. 
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1831.        tiesy  or  of  interest  on  a  loan,  has  a  right  at  any  time  to 
'        ascertain  whether  such  annuities  were  leizaL  or  such  loan 

The  KiKO  .  . 

against  Valid.  If  the  guardians  kept  a  loan  or  grant  of  annui^ 
Salop.  private  for  four  months,  calling  for  no  payment  till  that 
time  had  expired,  could  it  be  said  that  the  rate-payer 
was  excluded  from  his  remedy?  The  cases  cited  do 
not  apply ;  there  the  wrong  was  single,  though  it  was 
committed  at  one  time  and  the  consequence  felt  at 
another.  Here  a  substantive  grievance  arises  to  the 
rated  parishioner  from  each  of  the  periodical  payments, 
by  which  he  is  burdened. 

Lord  Tenterden  C.  J.  I  think  the  sessions  ought 
to  have  heard  the  appeal.  As  to  the  first  objection; 
the  appeal  to  the  sessions  is  given  in  cases  for  which  no 
particular  method  of  relief  has  been  already  appointed 
by  the  act  But  the  fifty-first  section  merely  provides 
that  a  party,  having  any  objection  to  the  proceedings  of 
the  guardians,  may,  at  a  court  holden  by  tbem,  protest 
and  make  his  objection  or  observations,  which  shall  be 
then  heard  and  taken  into  consideration ;  and  if  such 
court  cannot  then  finally  settle  and  determine  the  matter 
to  the  satisfaction  of  the  party  making  the  objection,  the 
same  shall  be  adjourned  over  to  the  next  court  or  meet- 
ing of  the  corporation,  to  be  then  finally  heard  and 
determined.  But  if  they  then  persist  in  the  proceeding 
objected  to,  it  does  not  appear  to  me  that  this  clause  can 
be  looked  upon  as  giving  any  method  of  relief  against 
their  order.  With  regard  to  the  time  of  appealing;  the 
matter  objected  to  is  the  order  for  payment,  and  the 
payment,  of  interest  and  annuities.  That  seems  to  me 
the  substratum  of  the  complaint;  not  the  borrowing 
money  or  granting  annuities.      An  appeal,  therefore, 

withiii 
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within  four  months  of  the  order,  is  in  due  time.     What  183L 

the  sessions  may  decide  on  such  an  appeal  is  another  — ■"" 

question :  we  have  only  to  determine  whether  or  not  agninu 

they  should  have  heard  the  appeal;  and  I  think  they  Salop. 
should. 


LmxEDALE  J.  I  think  the  *^  cause  of  complaint " 
was  the  making  the  order,  not  the  borrowing,  or  granting 
the  annuities.  Whatever  the  sessions  might  determine 
when  they  came  to  hear  the  appeal,  I  think  they  ought 
to  have  heard  it 

Parke  J.  I  am  of  opinion  that  the  appeal  was  in 
time,  and  that  it  is  imn^aterial  when  the  annuities  were 
granted  or  debt  incurred.  The  grievance  is,  the  being 
hardened  in  respect  of  the  payments.  If  this  were 
not  so,  a  debt  might  be  contracted  privately  by  the 
directors,  and  if  no  interest  were  called  for  till  the 
expiration  of  four  months,  the  parishioners  would  have 
lost  their  right  of  appeal. 

Patteson  J.  concurred. 

Rule  absolute. 


LI 
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18SI. 


'Hf 


Saturday,  TllC    KiNG   agatTlSt  HoRNER    and    ROUPELL, 

April  16th.  ^ 

liSquires. 

An  order  of  /^AMPBELL,  in  a  former  term,  had  obtained  a  rtde 
^oL  2f^\^ng  a  high-  (which  was  drawn  up  on  reading  certain  affidavits, 
ping*upa  part  ^°d  a  map  and  paper  writings,  thereto  annexed,)  calling 
Sfe  hi^hway^  upon  the  jiistices  of  the  county  of  Kent  to  shew  cause 
termini,  and  by  ^j^y  ^  certiorari  should  not  issue  to  remove  into  this 

reference  to  a         .  "^ 

plan;  the  part   Court  an  order  of  two  justices  for  diverting  a  certain 

to  be  stopped  ^       ^  ^ 

up  wasde-        public  highway,  and  for  stopping  part  thereof  and  also 

scribed  as  so 

many  yards  of  to  remove  an  order  of  the  justices  at  the  quarter  ses- 
ivay!  lying  ~  sHons  for  the  said  county  for  confirming  and  enrolling 
letterTon^he  "  ^^  ^^^^  Order,  and  all  proceedings  relating  thereto. 
Fouredbfu^  '^'^^  Original  order  was  made  at  a  petty  session,  of 
^*j*jp«  J*"  which  notice  was  given  by  the  high  constables  pursuant 
suant  to  the      to  the  Statute  55  Q.  3.  c.  68.  s.  2.,  and  it  was  confirmed, 

statute  55  G.  3. 

c.  68.)  of  the     and  enrolled,  together  with  a  map  thereto  annexed,  at 

order  haTing 

been  made;  but  the  Maidstone  quarter  sessions,  July^  1830 ;  notices  of  the 

the  notice  had  ,.  «.        ■         ii*'i  f*     ^    •  •     ^\      f 

no  plan  an-       makmg  of  such  order  havmg  been  first  given,  m  the  form 
merely  de-        hereafter  mentioned.     The  order  ran  as  follows:  — 
scnbed  the  road      a  Having  upon  view  found   that  a  certain  part  of  a 

by  termmi,  and  o      i  r 

Uieparttobe    public   highway   within   the   said    parish   of  Charlton^ 

stopped  up  as         ^     ^ 

so  many  yards   within  the  division,  &c.,  in  the  county,  &c,  lying  be- 

of  such  road  '•  ,  , 

Held,  [Lit-  tween  the  north-western  corner  of  Woolwich  Common 
tame)  that  the  ^nd  that  portion  of  the  turnpike  road  from  Blackheaih 
bJJ^rpin  an^*  to  Shootcv's  Hill  which  is  near  the  seventh  mile  stone, 
""d'-'b**^  computed  from  London  thereon,  for  the  length  of  1073 
totam  curiam),  yards  or  thereabouts,  and  vartiatlarly  described  in  the 

that  the  notice    ''  ^  £  ^ 

was  insufficient,  plan  hereunto  annexed^  and  coloured  therein  partly  blue 
and  partly  yellawj  may  be  diverted  and  turned  so  as  to 

make 
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make  the  same  nearer  and  more  commodious  to  the       18S). 
public,  and  so  as  to  render  a  certain  part  of  the  old        — — 

'  The  Ki;»o 

bigbwaj  of  the  length  of  426  yards  or  thereaboutSi  and  agamst 
coloured  blue  upon  the  said  plan^  wholly  useless  and  ui^- 
oecessary,  and  having  viewed  a  course  proposed  for  the 
new  highway  in  h'eu  thereof  through  the  land  and 
grooads  of  Sir  Thomas  Maryon  Wilson^  o^  &c«  Bart.^ 
of  the  length  of  435  yards  or  thereabouts,  and  of  the 
breadth  of  twenty-eight  feet  or  tliereabouts,  being  ^l 
the  said  parish  of  Charlton^  within  the  division  afore- 
said, in  the  county,  &c.,  and  particularly  described  in 
ike  flan  hereunto  annexed^  and  therein  coloured  red^ 
imd  having  received  evidence  of  the  consent  of  Sir 
T.  M.  W.  to  the  said  new  highway  being  made  through 
his  lands  hereinbefore  described,  by  writing  under  his 
band  and  seal ;  we  do  hereby  order  that  the  said  high- 
way  be  diverted  and  turned  through  the  land^  aforesaid 
in  nanner  aforesaid." 

Directions  were  then  giv^n  to  the  surveyor$  fpr  settling 
tbe  compensation  to  be  made,  and  taking  the  other  steps 
lequiied  by  the  statute  13  G.  3.  c.  78.;  and  the  order 
OQDtinued  as  foUow3 :  r—  <<  And  we  do  further  order, 
thit  when  and  as  soon  as  the  said  new  highway  shall  be 
properly  made  and  fit  for  the  reception  of  travellers, 
and  completed  and  put  into  good  condition  and  r^pfur, 
and  shall  have  been  duly  certified  by  us  so  to  be,  such 
part  of  the  said  old  highway  ^^scri^d  in  the  said  plan 
and  coloured  blue  thereon^  (ind  lying  between  the  letters 
A  and  B,  being  of  the  length  of  426  yards,  i^nd  of  the 
Ittetddi  of  twenty-one  fqet  upon  a  mediui^y  ^  appea;rs 
hf  the  said  plan,  be  stopped  up,  and  the  limd  and  ^<A^ 

« 

tbmof  sold,"  &c. 

L  4  Notices 
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1831.  Notices  of  the  order  were  published  pursuant  to  the 

.  statute  55  G.  3.  c.  68.  s.  2.,  beinc:  fixed  up  at  the  side  of 

agnuut  the  highway  to  be  diverted  and  stopped  at  the  place 
from  whence  it  was  to  be  so  diverted,  and  on  the  door 
of  the  parish  church,  and  being  also  advertised  in  a 
county  newspaper.  They  set  out  the  order  as  above, 
but  did  not  give  any  plan,  and  omitted  those  words  in 
the  order  which  refer  to  a  plan.  They  stated,  as  usual, 
that  the  order  would  be  lodged  with  the  clerk  of  the 
peace,  and  would  be  confirmed  and  enrolled  at  the 
quarter  sessions,  unless,  upon  appeal,  it  should  be  other- 
wise determined.  Messrs.  Homer  and  Itoiq>eU^  inhabit- 
ants of  the  parish,  and  aggrieved  by  the  order,  appealed 
against  it  at  the  sessions;  but  the  order  and  proceed- 
ings were  there  confirmed,  and  filed  with  the  clerk  of 
the  peace. 

In  moving  for  the  certiorari  several  objections  were 
taken  to  the  order ;  and,  among  them,  the  two  follow- 
ing: —That  in  the  order  of  justices  the  termini  of  the 
portion  of  road  to  be  stopped  were  not  described  in 
words,  but  were  to  be  ascertained  by  reference  to  a 
plan ;  and  that  the  notice  of  the  order  was  equally  un- 
certain in  words,  and  made  no  reference  to  any  plan. 
This  latter  objection  applied  also  to  the  notice  of  hold- 
ing the  petty  session. 

Gurney  and  F,  Pollock  now  shewed  cause,  and  con- 
tended, as  to  these  points,  that  there  was  no  reason 
or  authority  for  saying  that  an  order  might  not  be  ex- 
plained by  reference  to  a  plan  annexed ;  and  that  the 
notice  of  the  order,  though  it  contained  no  such  reference, 
was  fixed  up  at  the  place  itself  from  which  the  diversion 

was 


HoEHU. 


IK  THE  First  Year  of  WILLIAM  IV.  15S 

was  to  be  made,  and  gave  information  of  the  place  wliere       1 8S 1  • 
the  ori^al  order,  with  the  plan,  would  be  deposited  after       

The  Kxwo 

confinnation,  and  might  be  referred  to,  namely,  the  clerk       against 
of  the  peace's  office. 

Campbell  and  Erie  contrk.     The  termini  of  the  por- 
tion of  road  to  be  stopped  should  be  sufficiently  ex- 
pressed in  the  order,  without  importing  into  it  the  plan 
and  coloars.     The  addition  of  these  may  not  vitiate  the 
ofder,  bat  the  requisite  information  should  be  given  to 
the  public  in  words.    [Lord  Tenterden  C.  X     So  much 
infomiation  as  words  are  capable  of  conveying.  Parke  J, 
Is  tliere  any  authority  for  saying  that  an  order  of  this 
kmd  may  not  be  explained  by  a  map  ?    It  was  so  in 
Bex  ▼•  Winter  (a)].     At  all  events,  the  notice  of  the 
order  having  been  made,  was  insufficient,  for  that  was 
not  accompanied  by  any  plan.      The  statute  55  G.  3. 
C.68.  was  passed  to  the  intent  **  that  more  public  notice 
dnmld  be  given  of  any  order  made  or  proceeding  had  ^ 
far  diverting  or  stopping  any  highway ;  and  the  schedule, 
prescribing  the  form  of  notice  where  a  road  is  to  be  di- 
Terted  and  stopped  up,  says,  *^  here  describe  the  road 
ordered  to  be  turned,  diverted,  and  stopped  up;"  and 
where  the  order  is  for  stopping  merely,  *^  here  describe 
the  road  ordered  to  be  stopped  up."     In  this  case  the 
Toid  from  which  the  diversion  is  to  be  made,  is  de- 
scribed in  the  notice,  as   *'  lying  between  the  north 
western  comer  of  Woolwich  Common,  and  that  portion 
^  the  turnpike  road  from  BlacJcheaih  to  Shooter's  HiU 
which  is  near  the  seventh  milestone.   Computed  from 
hmion  thereon,  for  the  length  of  1073  yards  or  there- 

(a)  8J9.f  C.785. 

abouts ;" 
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183  !•        abouts;"   but  then  the  notice  as  to  the  portion  to  be 
^  stopped,  refers  to  it  merely  as  "  a  certain  part  of  the 

The  KiNQ  .  . 

ngfiinu  said  old  highway,  being  of  the  length  of  426  yards  or 
thereabouts,  and  breadth  of  twenty-one  feet»"  which  will 
be  rendered  unnecessary  by  the  diversion.  It  is  true  the 
public  are  informed  that  the  order  and  plan  will  be  de- 
posited with  the  clerk  of  the  peace,  but  they  are  not 
there  at  the  time  when  the  notice  is  given,  and  whea 
the  information  is  wanted* 

Lord  Tenterden  C.  J.  I  have  reluctantly  come  to 
tiie  conclusion  that  these  proceedings  must  be  removed* 
I  doubt  if  tlie  notice  of  the  intention  to  hold  a  special 
session  was  sufficient ;  but  at  all  events  the  subsequent 
notice  was  not.  It  refers  to  no  plan ;  it  recites,  in  the 
word^  of  the  order,  that  a  portion  of  the  road  there  de^ 
scribed  may  be  diverted  and  turned  so  as  to  render  9 
certain  part  of  the  old  highway  (426  yards  in  length) 
unnecessary,  but  does  not  shew  with  any  certainty  what 
that  part  is ;  and  it  then  sets  out  the  order,  that  the 
road  be  so  diverted  and  turned,  and  the  426  yards  be 
stopped,  without  any  iarther  specification.  I  think  such 
a  notice  is  not  sufficient. 

LiTTLEDALE  J.  I  am  of  the  same  opinion,  and  for 
the  same  reason.  If  a  part  of  the  road  is  to  be  stopped, 
it  must  be  described  with  the  same  precision  as  where 
the  order  is  for  stopping  the  whole.  I  hav«  some  doubt 
whether  a  plan  can  be  annexed  to  an  order  of  this  kind. 
Otherwise  than  as  matter  of  surplusage. 

Parke  J.  The  notice  prescribed  by  the  statute  ought 
clearly  to  be  such  that  the  public  may  know  what  pot^ 

lion 
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taaa  of  road  is  ordered  to  be  stopped,  vithout  the  ne*        1831. 
ity  of  going  to  the  road  itself,  or  to  the  clerk  of 


HOUTKH. 
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Uie  peace.     This  notice  merely  descnbes  a  road  lying        against 
between  two  termini,  and  then  states,  as  the  purport  of 
the  order,  that  4*26  yards  of  such  road,  not  mentioning 
in  what  part,  will  become  unnecessary  and  are  to  be 
Mopped.     The  rule  must  therefore  be  absolute. 

Pattzsok  J.  I  am  of  the  same  opinion,  though  I 
have  formed  it  with  reluctance,  and  was  inclined  to 
diiok  otherwise  till  my  attention  was  particularly  called 
to  die  statute  65  G.  3.  c.  68.  The  first  schedule  of  that 
statute  requires,  where  a  road  is  to  be  stopped  up,  that 
the  notice  should  describe,  not  the  whole  road  by  its 
termini,  but  the  part  which  is  to  be  stopped.  This 
notice  merely  specifies  a  certain  number  of  yards, 
vithout  stating  in  what  part  of  the  road  they  lie'. 

Rule  absolute* 


Spiller  and  Another  against  Westlake.        TWjrfay, 

JprUX9th. 

THIS  was  an   action  brought  by  the   plaintifi*s,  as  it  is  no  defence 
payees,  against  the  defendant  as  maker,  of  a  pro-  ^/payee**"  ^^ 
missory  note  for  200/.,  bearing  date  the  5th  of  September  ^'^^f  J^  * 
1829,  payable  on  the  2d  of  February  1830.     Plea,  the  missory  note, 

'  ^  -^  "^  that  the  payee 

general  issue.     At  the  trial  before  Taunton  J.,  at  the  had  agreed  to 

convey  an 

last  assizes  for  the  county  of  Somerset j  the  plaintifi*  having  estate  to  the 
proved  the  note,  it  was  contended  on  the  part  of  the  sideration  of  a 
defendant  that  there  was  no  consideration  for  the  note,  ^|^  paid V^ 
inasmuch  as  the  money  for  which  it  was  drawn  was,  by  *^^^^ 

maker,  (being 
Ae  torn  mentioned  in  the  note),  and  of  a  further  sum  to  be  paid  at  a  future  day,  and  that 

agreement,    '«'«'=   •y<»^ 
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1831.        agreement,  to  be  paid  in  consideration  of  the  plaintiff 
*  executing  a  conveyance  of  a  certain  estate  to  the  de- 

againsi  fendant,  which  they  had  not  done.  The  agreement 
bore  the  same  date  with  the  note,  and  its  terms,  as 
to  this  matter,  were  to  the  following  effect.  The 
plainti£&  in  consideration  of  200^.  to  them  then  paid 
or  secured  to  be  paid  by  the  defendant,  and  of  the 
further  sum  of  1140/.  to  be  paid  to  them  by  the  de- 
fendant on  the  2d  of  February  then  next,  promised  to 
surrender  and  convey  to  the  defendant  an  estate  in  the 
agreement  described,  subject  to  two  mortgages  therein 
mentioned,  in  consideration  whereof  the  defendant 
agreed  to  pay  the  plaintiffs  on  the  making  and  passing 
of  such  surrender  and  conveyance  the  said  sum  of 
11402.,  making,  with  the  sum  of  200/.  that  day  paid  or 
secured  to  be  paid  as  aforesaid,  the  full  consideration- 
money  agreed  to  be  paid  for  the  purchase  of  the 
estate.  The  note  in  question  was  given  to  secure  the 
200/.  A  dispute  having  arisen  between  the  plaintiffs 
and  the  mortgagee  as  to  the  precise  sum  due  to  the 
latter,  he  refused,  until  that  was  settled,  to  convey  the 
legal  estate,  and  the  plaintiffs  were  thereby  prevented 
from  assigning  the  legal  estate  to  the  defendant  on  the 
2d  of  Febniaty  (on  which  day  the  note  was  payable), 
and  informed  the  defendant  they  could  not  do  so.  The 
learned  Judge  overruled  the  objection,  but  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A 
verdict  having  been  found  for  the  plaintiffs, 

Merewether  Seijt.  how  moved  as  above,  and  con- 
tended that  according  to  Jones  v.  Barkley  (a),  Phillips 
V.  Fielding  (J),  and  Glazebrook  v.  Woodraw  (c),  the  pay- 

(a)  Jhu^,  684.  (6)  2  ff.  BU  133.  (c)  ST.R*  366. 

ment 
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inent  of  the  purchase-money  and  the  execution  and  1831. 
tender  of  the  conveyance  being  concurrent  acts,  the 
vendor  could  not  recover  the  purchase-money  without  against 
having  executed  the  conveyance,  or  offered  to  do  so. 
The  conveyance  of  the  estate  was  the  only  consideration 
for  the  note ;  and  that  consideration  having  failed,  the 
phunti£&  were  not  entitled  to  recover.  If  the  plaintiffs 
had  paid  the  200/.  as  a  deposit,  they  might  now  have 
recovered  it  back. 

Lord  Tenterden  C.  J.     Where,  by  one  and  the 
same  instrument,  a  sum  of  money  is  agreed  to  be  paid 
by  one  party,  and  a  conveyance  of  an  estate  to  be  at  the 
same  time  executed  by  the  other,  the  payment  of  the 
money  and  the  execution  of  the  conveyance  may  very  pro- 
perly be  considered  concurrent  acts,  and  in  that  case  no 
action  can  be  maintained  by  the  vendor  to  recover  the 
money  until  he  executes   or  offers  to  execute  a  con- 
veyance; but  here  the  vendee  by  a  distinct  instrument 
agreed  to  pay  part  of  the  purchase-money  on  the  2d  of 
lebruaty.     I  can  see  no  reason  why  he  should  have  exe- 
cuted a  distinct  instrument  whereby  he  promised  to  pay 
apart  ofthe  purchase-money  on  a  particular  day,  unless 
it  was  intended  that  he  should  pay  the  money  on  that 
day  at  all  events.     In  the  cases  cited,  the  concurrent 
acts  were  stipulated  for  in  the  same  instrument  (a) :  here 
the  payment  of  the  200/.  (which  was  part  only  of  the 
purchase- money)  was  separately  provided  for. 

LiTTLEDALE  J.  concurrcd. 

Parke  J.     I  incline  to  think  that  the  defence  to  this 
^OQ  would  have  been  maintainable,  if  the  circumstances 

(o)  See  Mi^gridge  t.  Jones^  14  East^ 486.    3  Campb.  58,  / /icic..  JYp 

had  ^ 
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bad  been  such  thitf  tbe  defisodant,  baving  paid  the  200/. 
as  a  deposit,  woald  have  been  entitled  to  recover  it  back, 
bat  it  is  perfectly  clear  that  he  could  not  have  been  so 
entitled  as  kmg  as  tbe  oontraot  remained  open.  Noir 
here  tbe  contract  remaned  open  ai  tbe  time  when  tbe 
action  was  oommenced,  for  the  plaintifi  agreed  oalj  to 
convey  the  estate  subject  to  the  two  mortgages*  Tbey 
were  never  bound  to  convey*  tbe  legal  estate  to  the  de- 
fendant, but  merely  the  equity  of  redemption ;  and  that 
they  never  had  refused  to  convey.  There  can,  there- 
fore, be  no  rule. 


Taunton  J.  concurred. 


Rule  refused. 


April  19th. 


The  King  against  The  Lord  fiishcq)  of' 

Gloucester. 


^.5^01    The regiitimri    HPHE  Attorney-General  moved  for  a  rule  to  shew 

i^lbB*  ^ere authorised         cause  why  a  mandamus   should   not   issue   com- 

of  ofl^(imder  manding  the  Bishop  of  Gloucester  to  admit  Mr.  Ben-' 

hMid*and*ie«l)  J^"^^^  BoTinor  to  the  office  of  deputy  registrar  of  that 

U)  appoint  a       diocese.     The  circumstances  were  as  follows :  — 

deputy,  to  be 

"■PPJI?^*^®^  The  principal  registrars,  the  Rev.  Martin  Benson 
Uie  bishop;**      and  the  B,Qy.  R.  F.  Halifax^  were  appointed  in  1784 

who*  if  he 

should  not  ap-    by  a  patent  under  the  hand  and  seal  of  the  then  bishop, 

prove  of  and  t  .    .     1  1  «• 

allowihedeputj  grantmg  to  them  jomtly  and  separntely  the  two  offices 

named  and  pro-      <...•.  ,  .  1  •  o     1 

posed  to  hicn,      ^f  principal   registrars,   or   the   registrarship,   ot    the 

was  empowered 

to  nominate  another,  with  a  salary  payable  out  of  the  profits  of  the  registrarship.  The 
registrars  appointed  a  deputy,  subject  to  the  approbation  and  consent  of  the  bishop,  who  on 
being  informed  of  it.  answered  that  "  for  good  and  sufficient  reasons*'  he  disapproved  of  the 
party  nominated,  but  declined  specifying  hio  reasons.  The  Court  refused  a  rule  nisi  for  m 
mandamus  to  the  bishop  to  admit  tbe  deputy. 

diocese^ 
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diocese^  to  have,  hold,  and  enjoy  the  same  with  the        IJBSL 
profits  thereof  "  and  to  exercise  and  execute  the  said       ' 

The  Kino 

o£kes  by  themselves,  or  by  one  of  them,  or  by  a  suffix       agidnH 
dent  deputy  or  deputies  of  them,  or  one  of  them,  to  be    Guovcnnm. 
appointed  by  them  and  to  be  approved  of  and  allowed  by 
the  bishop ;"  and  providing  that  ^^  in  case  the  said  princi- 
pab  should  not  either  of  them  by  themselves  execute  the 
office,  and  the  bishop  should  not  approve  of  and  allow 
the  deputy  by  them  or  one  of  them  named  and  proposed 
unto  him,  it  should  then  be  lawful  for  the  bishop  for  the 
tiiae  being  to  nominate  and  authorize  a  sufficient  de- 
puty to  exercise  the  said  offices,  and  to  him  to  allot  the 
sum  of  80/.  a  year  clear  of  all  deductions  arising  out  of 
the  profits  of  the  said  offices,  or  any  sum  not  exceeding 
that,    as   he  should  judge  meet."     The   offices   were 
granted  to  the  two  registrars  for  their  natural  lives,  and 
that  of  the  longest  liver,  in  as  ample  manner  (except 
what  in  the  patent  was  excepted)  as  any  of  their  pre- 
decessors, some  of  whom  were  named,   had  held  the 
same.     The    patent  was   ratified    by   the  Dean    and 
Chapter. 

The  affidavits  stated,  that  in  the  oldest  patent  in  the 
registry,  dated  1713,  the  clause  requiring  the  bishop's 
approbation,  and  authorizing  him  in  the  case  above 
mentioned  to  appoint  the  deputy,  did  not  occur,  and 
that  it  was  first  introduced  in  a  patent  of  1736. 

In  November  1830,  Mr.  Gardner ^  the  then  deputy 
tegistrar,  after  an  investigation  of  some  charges  against 
him,  resigned  his  office,  and  the  registrars,  by  an  in* 
Btroment  under  tlieir  hands  and  seals,  nominated, 
authorized,  and  deputed,  subject  to  the  approbation 
ind  consent  of  the  bishop,  Benjamin  Botmor^  Gentle- 
man, for  them  and  in  their  place,  names,  and  stead,  to 

do 
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^^^^*        do  all  things  belonging  to  the  office  of  principal  regis* 
The  Kino     ^^^^9  ^^^  ^  receive  all  dues  for  their  use ;  promising 
The'sisbopof  ^  niake  him  the  usual  allowances,  and  to  ratify  his 
GLODcniKm.    in^fiii  acts  in  the  premises.     It  did  not  appear  that  any 
other  form  or  mode  of  appointment  was  customary,  or 
that  any  thing  further  was  necessary,  except  the  appro- 
bation of  the  bishop,  and  an  authority  from  the  Arch- 
bishop of  Canterbury  or  the  Master  of  the  Faculties  in 
London^  to  act  as  a  notary  public. 

Mr.  Gardner  resigned,  and  Mr.  Bonnor  consented  to 
become  deputy,  on  the  19th  of  November.     On  that  day 
the  registrars   informed  the  bishop   by  letter  of  the 
vacancy  in  the  office,  and  that  Mr.  Bonnor  had  been 
nominated  to  it,  subject  to  his  approbation;  and  they 
requested  to  know   his   sentiments   upon  the  subject. 
The  appointment,   in  (bmi  as  above  mentioned,   was 
made  out  on  the  23d,  no  answer  having  at  that  time 
been  received.     On  the  23d,  the  bishop  wrote  from 
London^  acknowledging  the  letter  of  the  19th,  (which 
absence  from  town  had  prevented  his  answering  before,) 
and  requesting  to  see  the  registrars'  patent.     This  was 
sent,  and  at  the  same  time  a  letter  from  the  registrars 
informing  the  bishop  of  the  appointment  made  on  the 
23d.     On  receiving  these  communications   {November 
25th)  the  bishop  immediately  returned  for  answer:  — 
*'  I  lose  no  time  in  acquainting  you  that  for  good  and 
sufficient  reasons  I  decidedly  disapprove  of  Mr.  Ben" 
jamin  Bonnor  holding  the  situation  of  deputy  registrar 
of  my  diocese."     And,  in  reply  to  a  second  letter  from 
Mr.  Halifax  on  the  subject  of  the  appointment,   he 
wrote,   *'  As  you   tell  me  that  the  appointment  of  a 
deputy  registrar  is  a  point  at  issue  between  us,  it  will 
be  right  to  avoid  making  any  further  mention  of  it  at 

present^ 
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present,  except  to  say,  that  I  by  no  means  impeach       1831. 
your  motives  and  those  of  your  colleague  in  your  pro-  - 

The  Kivo 

ceediogs,  or  in  your  choice  of  Mr.  Bonnor^  and  I  trust        ugamu 
you  will  give  me  credit  for  being  actuated  only  by  feel-    Glodcjutve. 
iogs  of  duty  in  giving  my  negation  to  that  appoint- 
ment.''    Mr.  Halifax  wrote  two  other  letters,  in  the 
last  of  which  {December  7th)  he  gave  some  account  of 
the  changes  which  led  to  Mr.  Gardner^s  resignation. 
The  bishop,  in  reply,  expressed  his  surprise  that  such 
a  statement  should  be  made  to  him  for  the  first  time 
after  the  investigation  was  closed  and  the  office  vacated, 
and  be  declined  then  entering  into  any  examination  of 
that  case.     He  added,  **  I  cannot  see  the  use  or  the 
proprie^  of  our  reverting  to  the  subject  of  Mr.  Bonnor. 
Had  you  waited  even  for  a  single  day  after  I  had  seen 
the  oc^y  of  the  patent,  I  might  perhaps  have  been  able 
to  satisfy  you  and  Mr.  Benson  upon  the  grounds  of  my 
o[Hnioa  relative  to  your  nomination.     As  things  now 
stand,  yoQ  must  perceive  that  you  and  your  colleague 
have  no  right  to  call  upon  me  to  state  my  reasons  for 
the  exercise  of  my  discretion.     I  have  not  made  the 
kttt  charge,  reflection,  or  insinuation  against  the  cha-i 
ncter  of  any  person,  and,  consequently,  I  have  nothing 
to  explain."     The  registrars  afterwards  made  a  formal 
Kqaest  to  the  bishop,  that  he  would  approve  the  no- 
ounation  or  assign  reasons  for  refusing.     He  decline4 
to  do  either,  but  offered,  if  the  appointment  made  with-* 
OQthis  consent  were  withdrawn,  legal  proceedings  aban** 
doDed,  and  an  explicit  admission  given  of  his  right  of 
approving  or  rejecting,  to  take  the  subject  into  further 
consideration  on  a  new  appointment  of  Mr.  Bonnor^ 
sod  to  state  such  objections  as  he  might  then  still  retain. 
THis,  however,  was  not  agreed  to.     Mr.  Bonnor  himself 
Vol.  II.  M  addressed 
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1851.       addressed  two  letters  to  the  bishop,  who  returned  answers 
j^  j^j^      to  a  similar  effect  with  those  given  lo  the  registrars; 
WSidhT    f  observing  in  one  of  them,  that  he  might  have  expressed 
GumcKma.    himself  tnore  fully  on  the  subject  if  he  had  not  heard 
that  legal  proceedings  were  contemplated,  which  ren- 
dered any  further  discussion   improper.     There  were 
numerous  affidavits  of  Mr.  Bonnor^s  good  character  and 
fitness  for  the  office. 

The  Aliomey^General  referred  to  the  several  passages 
of  the  corrtepondence  above  stated,  and  contended  that 
the  bishop,  though  authorized  to  enquire  into  the  fitness 
of  the  party  nominated  to  be  deputy  registrar,  and  to 
decide  upon  the  result  of  such  enquiry,  was  not  em- 
powered to  give  an  absolute  negative  to  the  ap|iointment 
without  adducing  any  reason,  as  he  had  claimed  to 
do  here.  [Lord  Tenterden  C.J.  Is  there  any  autho- 
tity  for  saying,  that  in  such  a  case  as  this  we  can  call 
upon  the  bishop  to  allege  his  reasons  ?J  In  Mex  v. 
The  Bishop  qf  London  (a),  where  the  bishop  had  stated, 
as  his  ground  for  refusing  to  license  a  lecturer,  that  he 
did  not  approve  of  the  gentleman  appointed  as  a  fit 
person,  the  Court  granted  a  rule  nisi  for  a  mandamus. 
[Lord  Tenterden  C  J.  But  it  was  ultimately  discharged.] 
The  Court,  at  least,  thought  the  question  a  fit  one  for 
some  enquiry.  This  is  an  office  in  which  the  administra- 
tion of  justice  is  concerned.  The  registrars  are  answer- 
able for  their  deputy  ;  the  appointment,  therefore,  ought 
not  to  be  placed  absolutely  in  the  hands  of  the  bi&liop,  as 
It  would  be  if  he  could  exercise  the  power  now  claimed. 
[Lord  Tenterden  C.  J.    He  has  made  no  appointment. 

(a)   l3East,4l9, 

The 


iH  THE  First  Year  of  WILLIAM  IV.  1«S 

The  T^istrars   may   still    nominate    another    deputy.         ]831. 
Parke  J.  There  is  no  mode  of  forcing  a  person  who  has        — — 

....  The  KiKQ 

a  discretionary  power,  to  exercise  his  discretion  in  a  par-         against 

^-     1  -      T    .  .  11111  The  Bishop  of 

ticular  manner.]     It  is  a  question  whether  he  has  that     Gloucestik. 
power.     The  clause  requiring  the  bishop's  approbation 
does  Dot  appear  in  patents  earlier  than  1736. 

Lord  Tenterden  C.  J.     The  authority  given  to  the 

r^istrars  by  this  patent,  is,  to  exercise  the  office  by 

themselves  or  one  of  them,  or  by  a  sufficient  deputy  or 

deputies  *'  to  be  appointed  by  them,  and  to  be  approved 

of  and  allowed  by  the  bisliop."     In  this  case  he  dis- 

approTes  of  the  appointment,  and  he  distinctly  states 

that  he  has  good  and  sufficient  reasons  for  so  doing.     It 

b  true,  he  says  fie  has  made  no  charge,  reflection,  or 

bsinoation  against  any  person's  character :  but  he  may 

bave  reasons  sufficient  to  determine  his  judgment,  with- 

<mt  feeling  called  upon  to  throw  out  imputations.     He 

has,  by  law,  the  power  of  approving  or  disapproving, 

md  we  cannot  call  upon  him  to  exercise  it  in  one  par- 

ticutar  way  or  another. 

LiTTLEDALE  J.  I  think  the  rule  ought  not  to  be 
granted.  Suppose  a  mandamus  went,  and  the  bishop 
made  a  return  assigning  reasons  which  he,  in  his  dis- 
credoo,  thought  sufficient,  but  which  we  thought  other- 
wise; what  course  could  we  ta*ke? 

Parke  J.  and  Taunton  J.  concurred. 

Rule  refused. 


M  2 
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Ty£9dmf,  Harris  agattist  Drewe. 

jfprU  19.  *=* 

The  right  to  sit  l^ECLARATION  stated,  that  the  plaintiff  was  pos- 

in  a  pew  may  1-/ 

be  apportioned;  sessed  of  a  messuage  with  the  appurtenances,  situ- 

where  by  a    '  Ate  in  the  parish  o{  Ket/ns/iam  in  the  county  oi  Somerset^ 

ing?  "ih^j.  A°^  therein  inhabited  and  dwelt  with  his  family,  and  by 

have*a  pew  ^  reason  thereof  had,  and  still  of  right  ought  to  have,  for 

appropriated  to  himself  and  family  inhabiting  the  said  messuage,  &c.  the 

riah  church  ia  use  and  benefit  of  a  certain  pew  in  the  parish  church  of 

re&pectofhu  ^                    •  * 

dwelling.  Keyusham  aforesaid,  to  sit,  stand,  or  kneel  in,  to  hear  and 

was  granted  to  perform  divine  service;  yet  the  defendant,  well  knowing 

family  for  ever,  the  premises,  &c.,  without  the  leave  and  licence  of  the 

and  occupien*  plaintiff,  pulled  down  and  prostrated  a  part  of  the  pew, 

dw^llii"*  and  inclosed  and  separated  a  part  from  the  residue 

^^^'*  "P<^  thereof,  and  kept  and  continued  the  same  so  inclosed, 

the  dwelling-  ^                r                                                                                 » 

house  was  after-  &c.     Plea,  not  ffuiltv.     At  the  trial  before  Taunton  3. 

wards  divided  . 

into  two:  Held,  at  the  last  assizes  for  the  county  of  Somerset^  the  follow- 
that  the  occu- 
pier of  one  of  ing  appeared  to  be  the  facts  of  the  case :  —  By  a  faculty . 

stituting  a  Te^  from  the  Bishop  of  Bath  and    Wells  dated  1765,  re- 

the  onginJ  citing  **  that  John  Emety  was  possessed  of  a  messuage 

"^^ht  ^  ^^  dwelling-house  in  Keynsham,  formerly  called  The  Old 

the  pew;  and  tiamb  and  Lark  public-house,  and  that  he  had  no  seat 

in  virtue  thereof  ^ 

might  maintain  to  which  he  had  a  legal  title,  and  had  applied  to  have  a 

an  action 

against  a  pew  in  the  church  appropriated  to  him  In  respect  of 


wrongdoer. 


such  messuage  or  dwelling-house,  to  be  used  by  him  and 
his  family  for  ever,  and  the  successive  owners  and  occu- 
piers of  the  same,"  the  pew  was  granted  to  John  Emery 
and  his  family  for  ever,  and  the  owners  and  occupiers 
of  the  said  messuage,  exclusive  of  all  other  persons. 
Emetyj  and  several  persons  who  had  occupied  the  dwell- 
ing- 
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ing-house  under  him,  had  from  time  to  time  used  the  pew,        1 8S1. 

which  was  one  capable  of  holding  thirty  persons.     The       

plaintiff /farm  having  purchased  the  premises  of  Emerys       anamu 
daughter,  had  let  the  old  dwelling-house  to  one  Taylor^ 
who  occupied  it  at  the  time  when  the  defendants,  who 
were  churchwardens,  committed  the  act  complained  of 
in  the  declaration,  by  dividing  the  pew  into  two.     The 
plaintiff  himself  lived  in  a  house  adjoining  that  formerly 
occupied  by  Emery.    It  had  at  one  time  been  a  sum- 
mer-house and  afterwards  a  stable  attached  to  the  old 
house,  but  was  converted  by  Mrs.  Emery^   after  the 
death  of  her  husband,  into  a  shop,  in  which  she  carried 
on  business.   Just  before  the  plaintiff  came  to  live  there, 
a  ixxMn  over  the  kitchen,  and  which  was  part  of  the 
old  dwdling-house,  was  laid  into  this  building;  and  in 
the  new  dwelling-house,  thus  composed,   the  plaintiff 
lived  at  the  time  when  the  act  complained  of  was  done 
by  the  defendant.     It  was  objected  on  the  part  of  the 
defendant,   that  as   the  plaintiff  did  not  inhabit  and 
dwdl  with  his  family  in  the  ancient  messuage  in  respect 
of  which  the  pew  was  granted,  he  was  not  entitled  to 
Teoo?er:  but  the  learned  Judge  thought,  that  as  the 
plamtiff  occupied  part  of  the  old  house,  which   had 
t)een  laid  into  the  new  one,  the  right  of  the  pew,  like  a 
light  of  common  of  pasture  (a),  might  be  apportioned, 
and  that  the  plaintiff,  having   some  right  which  had 
been  invaded  by  the  defendants,   was  entitled  to  re- 
cover; and  he  directed  the  jury  to  find  a  verdict  for 
tbe  plainti£^  but  reserved  libeity  to  the  defendant  to 
nx)Te  to  enter  a  nonsuit. 

(a)  JFiM*<  CaKj  S  Rip.  156.     Tynnghfim  Cote,  4  Bq).  36. 

M  3  Mere- 
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1331.  Merewether  Serju  now  moved  accordiDgly.    The  mes- 

""""^        suage  in  respect  of  which  the  pew  was  granted  was 

Harkis 

n^ninu  not  inhabited  by  the  plaintiff,  but  by  Taylor^  who  was 
entitled  to  the  pew,  if  any  body  could  claim  the  ex- 
clusive possession  of  it  against  the  churchwardens. 
There  is  no  instance  where  a  person  has  been  held 
entitled  to  enjoy  a  pew  annexed  to  a  messuage,  by 
reason  of  his  occupation  of  only  a  sm^i  part  of  that 
messuage;  it  would  be  most  unreasonable  that  a  party, 
by  holding  only  a  single  room,  should  be  entitled  to 
the  enjoyment  of  a  pew  capable  of  containing  a  Igrge 
number  of  persons.  The  pew  was  annexed  to  the 
dwelling-housei  to  which  the  summer-house  was  only 
an  outhouse  or  appurtenance;  and  the  occupation  of 
the  room  over  the  kitchen  •ould  make  no  material  alter- 
ation in  the  case.  Many  doubts  and  dispute^  would  be 
the  consequence  of  making  such  nice  distinctions ;  for 
the  house  might  be  divided  among  numerous  occupiers. 
The  real  question  was,  who  was  the  substantial  occupier 
of  the  house,  and  as  such  entitled  to  the  pew  ? 

Lord  Tenterden  C.  J.  I  am  of  opinion  the  verdict 
was  right.  It  appears  that  in  1765.  a  faculty  was  granted 
by  the  Bishop  of  Bath  and  WeUs  to  John  Emery,  and 
the  owners  and  occupiers  of  a  messuage  or  dwelling- 
house  of  which  the  summer-house  in  question  was  part. 
T^e  plaintiff  was  the  owner  of  the  whole  messuage,  and 
the  occupier  of  the  summer-house,  and  of  one  r€X>m 
which  was  part  of  the  old  dwelling-house.  The  &culty 
gave  a  right  to  the  several  persons  who  should  be  occu- 
piers of  the  messuage  to  use  the  pew.  If  those  persons 
should  become  too  numerous  to  use  the  pew  conve- 
niently, 
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niently,  and  ahould  disagree,  they  must  settle  their  dif-  1881. 

fereQces  among  themselves.     The  churchwardens,  who  ^— - 

derived  their  authority  from  the  ordinary,  were  mere  ogaifut 
wrongdoers. 

LiiTLEDALE  J.  I  am  of  the  same  opinioD.  The 
plaintiff  having  a  right  by  the  faculty  to  use  the  pew, 
the  churchwardens  had  no  right  to  interfere  as  they 
did,  and  were  wrongdoers.  It  may  certainly  happen, 
in  consequence  of  a  house  being  subdivided,  that  three 
or  four  ^milies  may  become  entided  to  use  a  pew  be- 
longing to  the  original  messuage,  and  they  may  i*equire 
more  accommodation;  and  a  question  may  arise  haw 
many  persons  are  entitled  to  use  the  pew  in  respect  of 
each  of  the  aubdivisions.  That  is,  however,  a  matter  to 
be  settled  among  the  respective  owners.  The  right  to 
eii^y  the  pew  was  annexed  to  the  old  dwelling-house 
altogether.  The  plaintiff  lives  in  a  part  of  that  house ; . 
he,  therefore,  has  some  right  to  enjoy  the  pew,  and 
may  maintain  an  action  in  respect  of  it. 

Parke  J.     The  verdict  was   rig^t.     The   church- 

vardens  had  no  right  to  interfere  with  persons  deriving 

tide  through  a  faculty  granted  by  the  bishop.     The 

nhcde  of  the  premises  belonged  to  the  plainti£^  and 

part  of  the  ancient  dwelling-house  was  occupied   by 

hiiQ.     The  right  to  sit  in  the  pew  belonged  to  those 

who  occupied  the  andent  dwelling«house,  which  has 

since   been  converted   into   two.     The   case  must  be 

considered  in  the  same  light  as  if  the  ancient  house 

was  occupied  by  two  families.     In  that  case  all  the 

members  of  the  two  families  would  have  a  right  to  use 

the  pew ;  and  if  they  became  too  numerous  to  use  it 

M  4  convc- 
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1881.  conveniently,  they  must,  by  some  agreement  among 
"-■""  themselves,  settle  the  mode  of  enjoying  it.  A  wrong- 
agamtt  doer  has  no  right  to  interfere.  Here  the  defendants 
were  wrongdoers. 

Taunton  J.  The  right  of  sitting  in  an  allotted 
space  of  the  church  may  be  compared  to  a  right  of 
common  of  pasture,  which  may  be  apportioned.  If  a 
person  seised  of  a  messuage  and  forty  acres  of  land, 
having  a  prescriptive  right  of  common  on  a  waste  for 
all  commonable  cattle  levant  and  couchant  upon  the^ 
messuage  and  forty  acres,  as  to  the  said  messuage  and 
forty  acres  appertaining  make  a  feoffment  to  another  of 
five  acres  of  that  land,  the  common  is  severable,  because 
the  prescription  to  have  common  on  the  land  in  which,  &c. 
for  the  cattle  levant  and  couchant  on  the  land  to  which, 
&C.  extends  to  the  whole  and  every  parcel.  So,  in  this 
case,  by  the  faculty,  the  pew  was  granted  to  John  Emery 
and  his  family  for  ever,  and  the  occupiers  of  the  messuage 
called  The  Lamb  and  Lark,  The  right,  therefore,  to 
use  the  pew  attached  to  the  occupier  of  every  part  and 
parcel  of  that  messuage.  Here,  it  having  been  proved 
that  the  plaintiff  had  taken  a  part  of  the  ancient  dwellings 
house  into  the  new  one,  some  part  of  the  right  which 
appertained  to  the  ancient  dwelling-house  also  attached 
to  the  new  one.  The  churchwardens  were  clearly  wrongs 
doers.  They  were  only  the  officers  of  the  ordinary; 
and  here  the  ordinary  is  precluded  by  the  act  of  his 
predecessor. 

Rule  refused. 


*  % 
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Curtis  and  Sarah  his  Wife  against  Drink-    Tw^day, 

^  April  19th. 

WATER. 

nPHIS  was  an  action  against  the  proprietor  of  a  stage-  l"  ^  •ction  A  JitllTC  -  9 

JL  igainst  a  cosch    .       ,   .^ 

coach  employed  in  carrying  passengers  from  Oxford  proprietor  for  7^*^ 

n^licencef  it 

to  Leamington  in  the  county  of  Wanoick.     The  declar-  app«u^  that 
ation  stated,  that  the  defendant  received  the  plaintiff  veiled  from  the 
Sarah  npon  his  coach  as  a  passenger  from  Oxford  to  uie^^ntyof 
Leamington  for  a  certain  reward,  and  by  reason  thereof  ^nt^'beolma 
ought  carefully  to  have  conveyed  her ;  but  that  he,  not  •"  ^"^***^. 


regarding  his  duty,  conducted  himself  so  negligently  and  ^^  ^^*^^ 

luggage  on  tba 

unskilfully  in  that  behalf  that,  by  the  negligence,  un-  roof  of  the 

coachf  and  no 

skilfulness,  and  default  of  one  HemingSj  his  servant,  the  iron  railing  be- 

plaintiff  Sarah  was  thrown  off  the  coach,  and  greatly  gage  and  the  * 

braised,  &c.,  and  became  sick,  and  remained  so  from  ^lla^^l^e 

thence  hitherto,  during  all  which  time  she  suffered  great  J^l|^^^°* 

pain  and  anizuish.     The  second  count  stated  the  injury  !*•'  **^  ^  ^ 

,  l»«gg«»ge.  was 

to  have  arisen  from  the  n^liirence  of  the  defendant,  by  a  sudden 

^   ^  jolt,  thrown 

Plea,  not  guilty.   At  the  trial  before  Lord  Lyndhurst  C  B.  froAi  the  coach, 
at  the  last  assizes  for  the  county  of  Warwick^  it  ap-  thereby  brokm 
peared  that  the  plaintiff  Sm^ah  Curtis  took  her  seat,  as  of  0.!  ^hm 
an  outside  passenger,  on  the  back  part  of  the  coach,  ,omriime*to  bo 
having  both  her  hands  occupied  so  as  to  prevent  her  ^^^^l  **"*  *^ 

•*  *  »  fore  she  was 

holding  by  the  iron  railini;  on  the  roof.     It  appeared  fuHyrecorered 

^     ^  °  ^^  she  reino?ed  to 

the  county  of 
f^,  where  further  medical  attendance  became  necessary,  and  expense  was  consequenUj 
bcnrred.  The  learned  Judge  directed  the  jury  to  find  for  the  plaintiff^  if  they  were  of 
opinion  that  die  injury  sustained  was  occasioned  by  the  negligence  of  the  defendant; 
The  jury  found  for  the  plaintiff;  and  stated  that  they  so  found  on  account  of  the  im- 
proper oonstroctioa  of  the  coach,  and  of  the  luggage  being  on  the  seat:  Held,  that  the 
COM  was  properly  submitted  to  the  jury,  and  that  the  facu  found  spedaUj  by  them 
•moontcd  to  negligence  in  the  defendant : 

Held  also,  that  the  inconvenience  suffered,  and  expense  incurred,  by  the  plaintiff  im 
tkt  county  of  IT.,  was  material  emdenee  of  a  matter  in  iuue  arising  there,  within  the  mean> 
ttgof  the  undertaking  given  by  the  plaintiff,  inimswer  to  a  motion  to  change  the  venue. 

further. 


J 70  CASES  IN  EASTER  TERM 

1S31*       further,  that  there  was  a  considerable  quantity  of  lug- 
"^"^       gage  upon  the  roof  of  the  coach  ;  that  there  was  no  iron 

Curtis 

againtt  railing  between  the  luggage  and  passengers:  and  that 
the  plaintiff,  Sarah  Curiisj  being  so  seated  on  the  back 
of  the  coach,  with  her  back  to  the  luggage,  was  by 
a  sudden  jerk  thrown  from  the  coach  in  a  street  in 
Oxfordj  and  had  her  leg  broken.  Several  witnes[ses 
proved  that  the  plaintiff  had  repeatedly  said  the  acci- 
dent was  not  owing  to  any  fault  of  the  coachman,  but 
to  the  fact  of  her  having  both  her  hands  full,  so  as 
to  prevent  her  holding  by  the  iron  when  the  jolt  took 
place.  The  plaintiff  remained  at  Oxford  a  consider- 
able time ;  but  before  she  fully  recovered  she  removed 
to  Leamington.  When  she  arrived  there,  there  was 
considerable  inflammation  in  her  leg,  which  was  attri- 
buted to  tiie  journey ;  and  she  was  attended  there  by 
a  medical  man.  The  venue  having  been  originally  laid 
in  the  county  of  Warwick^  the  defendant  obtained  a 
rule  to  change  it  to  Oxfordshire ;  which  rule  was  dis- 
charged upon  the  plaintiffs  undertaking  to  give  mate- 
rial evidence  of  some  matter  in  issue  arising  in  the 
county  of  Warwick.  It  was  contended  on  the  part  of 
the  defendant,  that  the  plaintiffs  had  not  satisfied  this 
undertaking,  inasmuch  as  the  pain  suffered  by  the  plain- 
tiff Sarah  in  Warwickshire^  and  the  consequent  expense 
there  incurred,  were  referable  to  the  journey,  which  she 
undertook  too  soon,  and  not  to  the  wrongful  act  of  the 
defendant  The  learned  Judge  was  of  opinion,  that 
the  proof  of  inconvenience  suffered,  and  expense  in- 
curred at  Leamington^  was  evidence  sufficient  to  satisfy 
the  undertaking;  but  he  reserved  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  if  the  jury  should 
find  for  the  plaintiff;  and  he  directed  them  so  to  find, 

if 
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Curtis 

agaimt 

Drinkwatie. 


and  there  requires  medical  attendance,  which  she  would 
not  have  required  if  she  had  not  been  thrown  from  the 
defendant's  coach  by  the  negligence  or  unskilfulness  of 
the  defendant  or  his  servant.  The  inconvenience  sut 
fered  and  expense  incurred  in  Warwickshire  were  a 
damage  to  the  plaintiff,  the  consequence  of  a  wrongful 
act  of  the  defendant;  and  there  was,  therefore,  a  matter 
in  issue  arising  in  the  county  of  Warwick  within  the 
meaning  of  the  undertaking.  As  to  the  other  ground, 
I  think  the  direction  of  the  learned  Judge  was  perfecdy 
right;  for  the  malconstruction  of  the  coach,  or  im« 
proper  position  of  the  luggage,  would  be  negligence  in 
the  defendant  or  his  servants. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


Wednetdfiy,         T.  WoRTH  and  W.  SwANNELL  agCUHSt  F.  J.  BuDD, 
jlpril  20th.  ° 

J.  Paine,  and  J.  Odell. 


'^r^RESPASS  for  breaking  and  entering  a  messuage  of 
the  plaintiffs,  taking  their  goods,  &c.  Plea,  not 
guilty.  At  the  trial  before  Gaselee  J.,  at  the  last  assizes 
for  the  county  of  Bedford^  the  following  appeared  to  be 
the  facts  of  the  case :  —  The  plaintiffs  claimed  under  an 
assignment  bearing  date  the  7th  of  January  1830,  made 

stances  sfWr,  purchased  cattle  with  a  view  to  re-iale,  and  not  for  the  purpose  of  his  famu  A 
commission  of  bankrupt  having  issued  against  him  after  September  1825,  it  was  held,  in  an 
action  brought  to  try  the  Taliditj  of  tins  commission,  that  the  acts  of  buying  before  thifc 
period  were  evidence  to  explain  the  quality  of  the  subsequent  acts. 

The  forty.fourtfa  section  of  the  6  G.  4.  c.  16.  does  not  entitle  assignees  of  a  bankrupt,  and 
persons  acting  in  their  aid,  to  double  costs  on  a  verdict  found  for  them  in  an  action  for 
things  dona  in  pmrButncc  <^the  statute. 

by 


A  farmer  and 
grasier  had 
frequently, 
before  Sep^ 
tember  1825, 
when  the  new 
bankrupt  act 
6  6.  4.  c.  16. 
came  into  oper- 
ation, and  in 
some  few  in- 
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by  Jo$e[h  Swannettf  a  bankrupt,  to  them,  of  his  farming        1 831* 
stock,  crops,  and  utensils,  household  and  other  furniture,  ' 

and  all  other  his  personal  estate  and  effects,  &c«  The  •  aganut 
plainti£&  took  possession  on  the  13th  o(  January  of  the 
bankrupt's  house  (which  was  leasehold  for  years),  and 
of  the  other  property.  On  the  23d  otjantiary  1830  a 
commission  of  bankrupt  issued  against  Svoannellj  and 
a  provisional  assignment  was^executed  to  the  defendant  • 
OdeUj  who  entered:  but  that  commission  was  super- 
seded ;  and  on  the  29th  of  Jantiary  a  new  commission 
issued,  founded  on  an  act  of  bankruptcy  committed  before 
January  1830,  and  under  that  Budd  and  Paine  were  ap- 
pointed assignees,  and  Odell  acted  as  the  messenger. 
On  the  27th  of  March  the  bankrupt's  goods  were  sold 
under  the  authority  of  the  first  two  defendants  acting 
under  that  commission*  The  evidence  as  to  the  trading 
was,  that  Swannell,  the  bankrupt,  had  for  many  years 
been  a  &rmer  and  grazier,  and  that  in  numerous  in- 
stances before  September  1825,  when  the  statute  6  G.  4. 
c  16.  took  effect,  he  had  bought  catde,  not  for  the  mere 
purpose  of  feeding  them  on  his  farm,  but  for  sale ;  and 
that  be  had  immediately  sold  them  at  a  profit.  This 
evidence  was  objected  to,  on  the  ground  that  acts  of 
trading  before  the  statute  were  not  admissible.  It  was 
proved  further,  that  the  bankrupt,  in  three  or  four  in- 
stances after  the  passing  of  the  statute,  had  purchased 
cattle,  not  for  the  purposes  of  his  farm,  but  for  sale, 
and  which  he  had  sold  again  in  Smithfield  market.  It 
^as  contended,  that  the  plaintiffs  were  at  all  events  en- 
titled to  nominal  damages  for  the  trespass  committed  by 
the  defendants  in  entering  the  house  before  the  second 
commission  issued.  Upon  this  point  the  learned  Judge 
raerved  liberty  to  the  defendants  to  move  to  enter  a 

nonsuit. 
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1851.  nonsuit  As  to  the  other  point,  he  toljd  the  jury  that 
the  trading  by  the  bankrupt  before  the  6  G.  4.  c.  16. 
took  efiect,  was  not  of  itself  sufficient  to  support  the 
commission,  but  that  he  thought  it  was  evidence  fof  them 
to  consider,  in  explanation  of  the  acts  of  trading  sub- 
sequent to  the  statute ;  the  question  for  their  consider- 
lltion  being,  whether  the  purchases  of  cattle  after  the 
statute  were  made  in  order  to  carry  on  the  farming 
business,  or  for  a  purpose  wholly  unconnected  with  the 
fiirm,  viz.  that  of  selling  again  with  a  view  to  profit.  If 
they  thought  the  purchases  were  made  with  the  latter 
object,  then  there  was  a  sufficient  trading  to  support  the 
commission,  and  they  ought  to  find  for  the  defendants. 
The  jury  having  found  for  the  defendants. 

Storks  Serjt.  now  moved  to  enter  a  verdict  for  the 
plaintiffs  for  nominal  damages,  on  the  ground  that  the 
plaintiffs  were  at  all  events  entitled  to  recover  some* 
thing ;  because  the  first  trespass  committed  by  the  defend- 
ants was  before  the  issuing  of  the  second  commission, 
and  the  first  commission,  having  been  superseded,  was 
null  and  void.  And  for  a  new  trial,  on  the  ground, 
first,  that  evidence  of  the  acts  of  buying  and  selling 
before  the  passing  of  the  last  bankrupt  act,  6  G.  4*.  c.  16., 
ought  not  to  have  been  received,  because  a  trading  be- 
fore that  statute  would  not  support  a  commission  sued 
out  afterwards,  Surtees  v.  Ellison  (a) ;  and,  secondly, 
that  assuming  such  evidence  to  have  been  admist»iUe,  it 
ought  to  have  stated  in  distinct  terms  to  the  jury  that 
their  verdict  was  not  to  be  founded  solely  on  the  trading 
before  September  1 825. 

(n)  9J5.  4rC.  750. 

Lord 
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Lord  Teitterden  C.  J.  I  am  of  opinion  that  the  acts  1881. 
of  trading  before  the  statute  6  G.  4.  c.  16.  came  into  oper-  ■"""" 
ation  were  properly  received  in  evidence;  not  because  againa 
they  were  proof  of  a  trading  before  the  statute  which 
could  support  the  commission  issued  afterwards,  but 
because  they  were  proof  of  a  trading  after  the  statute. 
The  acts  of  trading  before  the  statute  were  undoubtedly 
evidence  to  the  extent  of  shewing  that  he  had  begun  to 
trade  before  the  statute ;  and  then  the  acts  proved  after 
the  statute  shew  that  the  trading,  which  had  begun 
before^  continued  subsequently.  I  think  it  was  not 
necessary  for  the  Judge,  in  his  direction  to  the  jury,  to 
distinguish  more  precisely  than  he  did  between  the  first 
and  the  latter  acts  of  trading,  and  that  his  doing  so 
would  only  have  had  the  effect  of  confusing  the  jury. 
As  to  the  other  point,  the  plaintiffs  are  not  entitled  to 
recover  nominal  damages.  The  proof  of  a  valid  com- 
mission founded  on  an  act  of  bankruptcy  prior  to  the 
first  entry  of  the  defendants,  shews,  not  that  the  as- 
signees were  justified  under  the  first  commission  in  what 
they  did,  but  that  the  plaintiffs  are  not  in  a  condition  to 
Mry,  that  at  the  time  when  the  alleged  trespass  was  com- 
mitted, they  had  any  cause  of  complaint. 

LrrTLEDALE  J.  I  am  of  the  same  opinion  on  both 
points.  The  acts  of  trading  prior  to  the  statute  were 
evidence  to  shew  quo  animo  the  other  acts  were  done. 
I  rather  doubted  whether  the  Judge  ought  not  to  have 
told  tlie  jury,  in  express  terms,  that  the  acts  of  trading 
beibre  the  statute  ought  not  to  have  been  made  the 
bundation  of  their  verdict ;  but,  on  the  whole,  I  think 
the  distinction  was  sufficiently  pointed  out. 

Parke 
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1831;  Parke  J.    I  am  of  the  same  opinion.    The  plainti£fs 

were  not  entitled  to  nominal  damages  on  the  ground 

Worth 

agama^  that  the  defendants  first  entered  by  virtue  of  the  super- 
seded commission,  because,  though  that  commission  was 
of  no  effect,  and  therefore  no  justification  to  those  who 
entered  under  it,  the  plaintiffs'  right  of  action  fails ;  for 
the  house,  being  leasehold,  vested  in  the  assignees  under 
the  valid  commission,  by  relation,  from  the  time  of  the 
act  of  bankruptcy,  and  the  plaintiffs  cannot  sue  those 
assignees,  and  the  persons  claiming  under  them,  for  tres- 
passes subsequent  to  that  act.  The  other  question  is, 
whether  the  acts  of  trading,  prior  to  the  passing  of  the 
statute  6  G. 4.  c.  16.,  were  admissible  in  evidence;  and 
if  they  were,  whether  the  Judge,  in  his  address  to  the 
jury,  ought  to  have  distinguished  between  those  which 
were  prior,  and  those  which  were  subsequent,  to  the 
statute.  Now,  the  acts  of  trading  before  the  statute 
were  admissible  to  prove  that  there  was  a  trading  at 
that  time  by  the  bankrupt,  and  so  to  explain  the  acts 
subsequent  to  the  statute,  and  to  shew  that  they  were  a 
part  of  one  continued  trading;  and  if  the  bankrupt 
continued  to  trade  after  the  new  act  of  parliament,  he 
would  be  a  trader  within  its  meaning.  The  evidence 
being  admissible,  I  think  that  no  objection  can  be  taken 
to  the  manner  in  which  it  appears  that  the  learned 
Judge  left  the  case  to  the  jury. 

Patteson  J.  It  is  admitted  that  there  was  some 
evidence  of  trading  subsequent  to  the  statute.  The 
prior  acts  of  trading  were  evidence  to  shew  the  quality 
of  the  subsequent  ones.  As  to  the  other  pointy  this 
was  a  leasehold  estate,  and  the  assignment  relates  to  th^ 
prior  act  of  bankruptcy. 

Rule  refused. 
A  rule 
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A  rule  nisi  was  afterwards  obtained  for  entering  a        1831. 
suggestion  on  the  roU,  to  entitle  the  defendants  to  double 

Worth 

costs  pursuant  to  6  G.  ^^  c.  16.  s.  44.  agamsi 


Biggs  Aneb'evDS  now  shewed  cause.  Carrutkers  v. 
Pa/ne{a)  and  Edge  v.  Parker  {b)  shew  that  the  first 
part  of  the  forty-fourth  section,  as  to  the  limitation  .of 
actions^  applies  only  to  actions  brought  against  com- 
missioners or  other  officers  discharging  a  public  duty, 
and  not  against  assignees  or  others  for  the  purpose  of 
tiying  a  disputed  private  claim.  The  latter  part  of  the 
clause  is  evidently  confined  to  those  cases  which  are 
contemplated  in  the  first.  The  assignees,  then,  here, 
are  not  entitled  to  double  costs.  And  as  to  Odellj  he 
cannot  claim  double  costs  under  the  statute,  since  he 
was  acting  generally  under  the  authority  of  the  assignees, 
and  not  upon  any  warrant  to  him  as  messenger;  for 
no  evidence  of  such  warrant  was  given  at  the  trial.  If 
the  assignees,  therefore,  are  not  within  the  section,  the 
other  defendant  is  in  the  same  situation.  He  could  not 
bave  been  acting  as  messenger  before  the  valid  com- 
mission issued,  and,  as  to  that  part  of  the  transaction, 
lie  could  only  justify  under  the  assignees. 

Campbell  and  Dodd  contra.  Edge  v.  Parker  and 
Camdhers  v.  Payne  were  decided  on  the  first  part  of 
the  section  limiung  actions  to  three  calendar  months 
^er  die  act  done,  whereas  this  case  depends  on  the 
^r  part  of  the  clause,  on  which  no  decision  has  been 
pronounced.  As  to  the  defendant  Odell^  there  was 
evidence  given  at  the  trial  that  he  was  acting  in  his 

(a)  5  Bm^h.  270.  (6)  8  £.  j*  C.  697. 
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1881.  capacity  of  messenger  under  a  warrant,  and  not  merely 
""■"~  under  the  general  authority  of  the  assignees.  If  it  was 
ajfainti  not  fully  proved,  it  was  because  the  iact  was  admitted. 
He,  therefore,  at  all  events,  is  entitled  to  double  costs. 

Lord  Tenterden  C.J.  It  has  been  held,  in  the 
cases  cited,  that  the  first  part  of  the  forty-fourth  section 
does  not  apply  to  actions  against  assignees;  and  if 
those  decisions  be  correct,  there  is  no  ground  for  say- 
ing that  the  latter  part  of  the  section  applies  to  such 
actions.  The  assignees,  therefore,  are  clearly  not  en- 
titled to  double  costs.  Nor  will  Odell  be  so  entitled,  if 
he  acted  merely  in  aid  of  the  assignees  without  a  warrant 
from  the  commissioners.  We  will,  before  we  pronounce 
our  judgment,  enquire  of  the  learned  Judge  wilo  tried 
die  case  whether  the  fkct  that  Odell  acted  under  a  war- 
rant from  the  commissioners  was  either  proved  or 
admitted. 

On  a  subsequent  day  Lord  Tenterden  said  that  the 
learned  Judge  had  informed  the  Court  that  no  evidence 
bad  been  given  to  shew  that  Odell  had  acted  under  a 
warrant  from  the  commissioners ;  nor  had  that  fact  been 
admitted.  That  being  so,  he  must  be  considered  as 
having  acted  in  aid  of  the  assignees ;  and  must  stand 
in  the  same  situation  with  them  as  to  costs. 

Rule  discharged. 


IN  TH*  Rrst  tfexn  o*  WILLIAM  IV.  IW 
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John  Blachford,  Gent,  one,  &c.  against  Henry  ^f^^^^nesday, 

DoD  and  Charles  Dod. 

THIS  was  an  action  against  the  defendants  forma-  In  tn  action  by  ^y^^i^r. 
.  »n  attorney  for  ^^  ^  ^^(^ 

Uciously  and  without  any  reasonable  or  probable  malicioiwiy,     '  ""^    , 

/,  ,     .  ,  ^  and  without       //^rl.<^- 

cause,  indicting  the  plaintiff  for  knowingly  and   felo-  probable  cause, 

indictinff  him 

nioasly  sending  the  defendants   a  threatening  letter,  for  sending  a 
(which  was  particubrly  set  out  in  the  indictment,  and  letter,  it  ap- 
in  the  declaration,)  with  intent  to  extort  money.     Plea,  JS^'having' 
not  guilty.     At  the  trial  before  Lord  Tenterden  C.  J.,  ^^^l^^^^^ 
at  the  London  sittings  after  last  term,   the  followinff  to  the  truth  of  a 

^  °  representation 

appeared  to  be  the  facts  of  the  case :  —  On  the  5th  of  made  by  a  per- 
son who  had 
TAnuay  1830,   a   man   dressed   in   seaman's   apparel  offered  to  buy 

came  to  the  warehouse  of  Messrs.  Blackford^  who  sold  the  defendant 

charts,  sextants,  quadrants,  &c.,  and  stated  his  name  [hSy  would  not 

to  be  Torhes ;  that  he  was  mate  of  a  vessel  called  the  fo^'J^^'^^ 

Malvina,   of  which   Messrs.  Graham   and   Sons   were  of  the  goods,  , 

'  but  beuered 

owners ;  and  that  being  about  to  sail  for  Malaga,  he  ***•  penon  had 

°  °  the  employ. 

inmted  a  quadrant  and  some  charts.     The  price  was  memherepre- 

\  1       •  -  -       .  sented.     The 

3{.  13s.,  and  not  having  ready  money  to  pay  for  them,  goods  were 

then  supplied 

tohhn.     His  representation  turned  out  to  be  false,  and  the  plaintiff*,  by  direction  of  his 

cfimis,  wTDie  a  letter  to  defendants,  demanding  pajrment  of  them  of  the  price  of  the  goods 

obtained  fr  jm  his  clients  through  tlie  defendanu'  representation,  and  stating  that  the  cir- 

ONHttnccs  made  it  incumbent  on  his  clieuto  to  bring  the  matter  under  the  notice  of  the 

Mlic,  if  the  defendants  did  not  immediately  discharge  the  amount^  and  that  he  had  in- 

Mroctions  to  adopt  proceedings  if  the  matter  were  not  arranged  in  the  course  of  the  morrow  ; 

>od  that  as  those  measures  would  be  of  serious  consequence  to  the  defendants,  he  hoped  they 

*oald  prevent  them  by  attention  to  his  letter.     The  defendftnts  were  then  summoned  before 

^oisgtstraie,  to  answer  a  charge  of  obtaining  goods  under  false  pretences.     The  plaintiff 

■cfved  the  summons  and  attended  with  his  clients*  and  the  complaint  was  dismissed.     The 

^vfaadants  afterwards  indicted  the  plaintiff  for  sending  a  threatening  letter  contrary  to  the 

^&AG.  4.  r.  29.  Si  8.,  and  he  was  acquitted.     On  the  trial  in  this  action,  the  .fudge, 

^itboQt  tearing  any  question  to  the  jury,  decided  that  there  was  reasonable  and  probable 

^me  for  preferring  the  indictment : 

Htid,  that  that  decision  was  correct,  and  that  the  eridence  did  not  raise  a  question  of 
^  for  the  jury,  whether  the  defendants  bonft  fide  believed  that  they  had  a  reasonable  cause 
^  indicting,  but  a  pure  question  of  law  for  the  Judge,  whether  the  dWieodants  had  such 
"'^ttiable  cau^e. 

N  8  he 
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1831.       he  offered  a  note  which  purported  to  be  drawn  by  the 
*~~       captain  of  the  Malvina  on  Graham  and  Sons,  for  a 
ojomtf        month's  wages.      Mr.  William  Blackford^   the  partner 
then  in  the  warehouse,  proposed  to  enquire  of  Graham 
and  Sons  whether  Forbes  was  the  person  whom  he  re- 
presented himself  to  be ;  upon  which  the  latter  observed 
that  the  owners  did  not  like  to  be  troubled,  and  re- 
quested that  Mr.  Blackford  would  apply  to  the  defend- 
ants, who  were  ship  brokers.     Mr.  Blackford  sent  to 
the  defendants  to  make  the  enquiry,  and  one  of  the 
defendants  said,  that  he  would  not  be  answerable  for 
payment  of  the  note,  but  that  he  believed  Forbes  was 
mate  of  the  Malvina.    Messrs.  Blachford  then  furnished 
Forbes  with  the  quadrant  and  charts,  and  took  from  him 
the  note  on  the  owners  for  S/.  135.     On  Monday  the 
8th  of  February  Messrs.  Blachford  were  informed  by 
Forbes  that  the  representation  made  by  him  was  false^ 
and  instructed  the  plaintiff,  as  their  attorney,  to  write  a 
letter  to  the  defendants  on  the  subject    He  accordingly 
wrote  the  letter  set  out  in  the  indictment.    The  contents 
were  seen  and  approved  of  by  Mr.  W.  Blachford  before 
it  was  sent     It  was  in  the  following  terms:  —  ^^  11th 
February  1830.     I  am  directed  by  Messrs.  R.  and  W. 
Blachford  of  the  Minories,  to  apply  to  you  for  the  pur- 
pose of  demanding  a  payment  of  3/.  ISs.  for  goods  ob- 
tained from  them  through  a  reference  from  your  firm, 
under  circumstances  which  make  it  incumbent  on  them 
to  bring  the  matter  under  the  notice  of  the  public,  if  you 
do  not  immediately  discharge  the  amount     I  have  my 
clients'  instructions  to  adopt  proceedings  if  the  matter 
be  not  arranged  in  the  course  of  to-morrow;  and  as 
the  nature  of  those  measures  will  be  of  serious  conse- 
quence to  you,  I .  hope  you  will  see  the  propriety  of 

prevent- 


iif  THE  First  Yeah  of  WILLIAM  IV.  181 

preTenting  tbem  by  your  attention  hereto."     On  the       1831. 
15th  ofFiAnuny  the  plainti£^  by  direction  of  his  clients,       ■"""" 

..      ,  BLACHrORD 

applied  to  the  lord  mayor  for  a  warrant  against  the       am%$i 
defendants  for  aiding  Forbes  in  obtaining  goods  from 
Messrs.  Blackford  under  false  pretences.     The  officer 
of  the  lord  mayor  made  out  a  summons,  which  was 
afterwards  served  by  the  plaintiff  on  the  defendants, 
calling  on  them  to  appear  brfore  the  lord  mayor  on  the 
18th  dlFehruaryy  to  answer  a  charge  of  obtaining  goods 
under  false  pretences,  with  intent  to  defraud  Messrs. 
Blackford  thereof.    On  that  day  the  plaintifi^  accom- 
panying his  client,  appeared  before  the  lord  mayor,  who 
thought  the  charge  was  not  made  out,  and  dismissed  the 
complaint     On  the  26th  of  February^  the  defendants 
gave  the  plaintiff  notice  that  they  intended  to  prefer  a 
bUl  against  him  at  the  next  Old  Bailey  sessions  for  send- 
ing a  threatening  letter,  contrary  to  the  statute  7  & 
8  G.  4.  c.  29.  5.  8.,  and  at  the  May  sessions  they^  pre- 
ierred  an  indictment  against  the  plaintiff,  (which  was  that 
set  forth  iii  the  declaration,)  for  feloniously  sending  the 
defendants  a  letter,  threatening  to  accuse  them  of  having 
obtained  goods  under  false  pretences  from  B.  and  W. 
Blackford^  with  intent,  by  such  letter,  to  extort  money 
from  the  defendants;  and  also  for  feloniously  sending 
the  defendants  another  letter,  demanding  money  from 
them  with  menaces,   &c.     Upon  that  indictment  the 
plaintiff  was  tried  and  acquitted.     It  was  contended  on 
the  part  of  the  defendants,  that  the  letter  written  by 
the  plaintiff  shewed  reasonable  cause  for  instituting  the 
prosecution;    the  writer's  object   being   manifestiy   to 
threaten  the  defendants  with  public  exposure  by  a  cri- 
minal proceeding  ;  and  the  letter,  in  its  terms,  importing 
a  demand  of  money  with  menace,  within  the  meaning  of 
7  &  8  6. 4.  c.  26.  s.  8.    But  assuming  that  to  be  doubt- 

N  8  ful 
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1831.        ful  QjB  the  face  of  the  letter,  still  it  was  said  that  the 
purpose  to  obtain  payment  of  the  Si.  1  Ss,  by  accusing 
aeahut       the  defendants  of  having  by  &lse  pretences  induced 


POJH 


Blachfords  to  part  with  their  goods,  appeared  clearly 
from  the  language  of  the  summons  obtained  from  the 
lord  mayor,  and  served  upon  the  defendants.  The 
plaintiff's  counsel  insisted  that  it  was  a  <)uestion  of  &ct 
to  be  submitted  to  the  jury,  whether  the  defendants 
believed  that  they  had  good  ground  for  preferring  the  iib- 
dictment;  but  Lord  Tcnia'den  was  of  opinion  that,  theiie 
being  no  fiftct  in  dispute,  probable  ca,use,  or  the  want 
pf  it,  wa3  wliolly  a  question  of  law;  and  that  as  there 
was  no  plausible  pretext  for  demanding  the  money  from 
the  defendants,  the  latter  had  reasonable  and  probable 
cause  for  indicting:  he  therefore  nonsuited  the  plaintiff 

Camphell  now  moved  for  a  new  triaL  Firsts  the 
question  was,  whether  the  defendants  believed  th^  had 
probable  cause  for  indicting  the  plaintiffs  for  sending  the 
letter,  and  this,  as  a  question  of  fact,  ought  to  have  been 
left  to  the  jury.  Secondly,  assuming  that  it  was  a  pure 
question  of  Uw,  the  fa^ ts  proved  shewed  that  they  had  no 
reasonable  or  probable  cause  for  preferringthe  indictment. 
As  to  the  first  point,  in  Bavenga  v.  Mcintosh  (a),  which 
wa9  an  action  for  a  malicious  arrest,  it  was  left  to  the 
jury  to  say  whether  the  defendant,  when  he  made  the 
arrest,  acted  bon&  fide  upon  the  opinion  of  bis  legel 
adviser,  believing  that  he  had  a  good  cause  of  action ; 
and  this  Court  held  the  direction  right  The  defend- 
ant's motive  and  state  of  mind  were  the  material  ques- 
tion, and  that  the  jury  were  to  determine.  In  Nic/wlson 
V.  Cqghill  {lf\  where  the  defendant  had  been  the  actor 

{a)  2B.iC69S.  {b)  4  B.  j;  C.  21. 

in 
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ki  pottiiig  ao  end  to  the  former  proceedings,  viz.  by       1881. 

▼olantarily  discontinuing  them,  and  there  had  been  a       

very  short  interval  between  the  arrest  and  the  abandon-       agahut 
BKBt  of  ibe  action^  the  absence  of  probable  causey  and 
Bilke  On  the  part  of  the  defendant,  were  held  to  be 
■NAter  br  the  eonsideraiion  of  the  jury.     So  in  this 
eise^  it  ought  to  have  been  kft  to  the  jury  to  say  whe- 
dier  tile  defeodaots  believed,  at  the  time  wlien  they 
piefelted  the  indictme&t,  that  the  plaintiff  was  gvnlty  of 
the  oAnce  for  which  they  caused  him  to  be  indicted. 
The  letter  ittfel^  the  sumAions^  and  the  notice,  were 
evideoee  to  go  to  the  jury,  that  the  defendants  did  not 
believe  the  char^j^e,  and  that  they  acted  from  a  cor- 
rqX  motive.     If  probable  cause  be  a  pure  <)uesftion  of 
kw,  it  must  admit  of  being  propounded  so  as  to  be 
api^idedde  to  all  cases.     But,  assuming  it  to  be  a  mere 
lafiereBoe  of  law  resnlting  from  the  facts  proved,  the  fair 
<tticliMiOB  here  is,  that  the  defendants  had  no  probable 
cause  for  |>referriiig  tiie  indictment  The  letter  could  not 
eoostitute  an  otknce  within  the  statute  7  &  8  G.  4.  c.  29. 
&  8.,  which  enacts,  that  if  any  person  shall  knowingly 
•eod  or  deUver  any  letter  demanding  of  any  other  with 
■fiHM?^  and  without  any  reasonable  or  probable  cause, 
my  money,  &c.,  or  accusing  or  threatening  to  accuse 
aay  person  of  a  transportable  offence  with  intent  to  ex- 
tort money,  every  such  person  shall  be  guilty  of  felony* 
Siirdy  the  plaintiff's  clients  had  reasonable  ground  for 
dcoMlndiBg  the  money  from  the  defendants.     The  plain- 
tiff himself  wrote  the  letter  as  attorney,  and  he  did  so, 
M  Gnt  the  purpose  of  extorting  money  for  his  own  be« 
Befit,  but  of  compelling  payment  to  his  clients  of  a  sum 
wiuch  they  had  ground  for  believing  the  defendants 
ought  to  pay.    The  letter  itself  does  not  import  a  threat 

N  4  to 
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18S1.        to  indict  the  defendants  for  obtaining  goods  by  a  false 
pretence. 


Blichfobd 

against 

DOD. 


Lord  Tenterden  C.  J.  I  think  there  ought  not  to 
be  any  rule.  The  first  question  is,  Whether  I  ought, 
under  the  circumstances  of  this  case,  to  have  decided  that 
the  defendants  had  or  had  not  reasonable  or  probable 
cause  for  preferring  the  indictment  against  the  plainti£^ 
or  to  have  left  that  wholly  or  in  part  to  the  jury.  Then, 
supposing  I  was  at  liberty  to  decide  that  point,  the  next 
question  is,  whether  my  decision  was  right  As  to  the 
first  point,  it  is  difficult  to  lay  down  any  general  rule 
as  to  the  cases  where  the  opinion  of  a  jury  should  or 
should  not  be  taken.  I  have  considered  the  correct 
rule  to  be  this :  if  there  be  any  fact  in  dispute  between 
the  parties,  the  Judge  should  leave  that  question  to 
them,  telling  them,  if  they  should  find  in  one  way  as  to 
that  fact,  then,  in  his  opinion,  there  was  no  probable 
cause,  and  their  verdict  should  be  for  the  plaintiff;  if 
they  should  find  in  the  other,  then  there  was,  and  their 
verdict  should  be  for  the  defendant.  In  this  case 
there  was  not  one  disputed  fact.  The  letter,  which 
was  the  subject  of  the  indictment,  was  written  by  the 
plaintiff,  who  was  an  attorney,  at  the  instance  of  bis 
clients,  but  they  left  it  to  him  to  frame  it  according  to 
his  own  judgment.  His  professional  character  would 
not  protect  him  from  an  indictment  if  the  letter  was  for 
a  purpose  and  with  an  intent  contrary  to  law.  It  was 
sent  to  the  defendants  on  the  1 1th  o(  February.  On  the 
15th  of  February  the  summons  was  issued  for  them 
to  appear  before  the  Lord  Mayor  on  a  charge  of  obtain- 
ing goods  under  false  pretences,  and  on  the  18th  the 
parties  (the  plaintiff  attending  with  his  clients)  appeared 

before 
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before  the  Lord  Mayor,  and  he  dismissed  the  com-       18S1. 
plaint.  

^  Blachford 

There  being,  therefore,  no  fact  in  dispute,  it  becomes  against 
a  pare  question  of  law  whether,  under  the  circumstances 
of  this  case,  the  defendants  had  reasonable  or  probable 
cause  for  preferring  the  indictment  against  the  plainti£F. 
Independently  of  the  summons  and  of  the  proceed- 
ings consequent  on  it,  I  think  the  fair  conclusion  to 
be  drawn  from  the  letter  itself  was,  that  it  was  written 
to  obtain  from  the  defendants  a  sum  of  money  which 
the  party  claiming  it  had  not  the  least  pretence  to  de- 
mand, and  if  that  be  so,  there  was  reasonable  and  pro-  * 
bable  cause  for  preferring  the  indictment.  But  assuming 
that,  independently  of  the  summons,  that  point  may  be 
doabtful,  coupling  the  other  facts  with  the  summons  I 
think  there  is  no  doubt  whatever. 

The  case  of  Ravenga  v.  Mcintosh  {a)  has  been  relied 
upon,  and  an  attempt  has  been  made  to  draw  a  general 
role  from  a  case  in  its  own  circumstances  very  peculiar 
and  specific     There  it  was  clear  from  the  plaintiff's 
case  that  the  defendant  had  no  demand  whatever  on  the 
plaintiff  for  the  sum  for  which  he  arrested  him ;  the  de- 
fendant, therefore,  prim&  facie,  had  no  reasonable  or 
probable  cause  for  making  that  arrest.     But  his  defence 
was  that  he  acted  honestly  in  arresting,  because   he 
proceeded  on  the  opinion  given  him  by  his  legal  adviser, 
tnd  to  shew  that,  he  gave  in  evidence  the  opinion, 
feooded  on  a  statement  made  by  himself.     Such  a  de- 
fence necessarily  introduced  a  question  of  fact  whether 
be  did  act  honestly  on  the  faith  of  the  opinion  which  he 
had  obtained,  believing  that  the  party  might  lawfully  be 

(a)  2  A  4- C.  693. 

arrested. 
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ISdl.       arrested.   That  ^estioo,  therefore)  was  unavoidably  left 
to  the  jury. 


Blachkmb 
Don. 


LiTTLEDALE  J.  In  Order  to  raise  the  question  of 
probable  cause,  the  facts  which  are  to  enable  Uie  Judge 
to  decide  whether  there  be  probable  cause  or  not, 
must  be  first  ascertained.  In  this  case,  therefore^  k 
was  necessary,  in  the  first  instance^  to  ascertain  whether 
the  letter  was  sent  by  the  plaintifil  That  was  proved. 
So  was  the  fact  of  the  summons  having  issued,  and 
served  by  the  plaintii^  and  of  the  parties  having  at* 
tended^  upon  that  summons,  before  the  Lord  Mayor. 
Then  what  was  there  more  to  be  ascertained  by  the 
jury  ?  It  was  not  a  question  of  fiict  for  them  whether  the 
defendants  believed  that  tb^  had  good  ground  for  in* 
dieting  the  plaintiflP,  but  idl  the  material  facts  being  as* 
certained,  it  was  for  the  Judge  to  say  whether  the 
defendants  had  reasonable  or  probable  cause  for  so 
doing.  It  being  then  a  question  for  the  Judg^  I  think 
thal^  independently  of  the  summons,  it  was  sufifeiently 
•hewn  that  there  was  probable  cause,  but  assuming  that 
to  be  doubtful^  the  summons  makes  it  clear. 

Parke  J.  It  having  been  proved  that  the  phdnttff 
was  the  writer  of  the  letter  to  the  defendants,  it  becaa^ 
a  question  on  the  construction  of  that  document,  whe- 
ther there  was  probable  cause  for  preferring  the  io»- 
ctietnenL  I  think  that  of  itself  was  sufficient  to  justify 
the  charge;  and  it  was  for  the  Judge  to  omstrue  the 
written  instrument,  and  to  decide  whether  the  letter  did 
not  import  that  the  pkintiflT  was  about  to  accuse  the 
defendants  of  obtaining  goods  under  false  pretences. 
I  think  the  fair  construction  of  the  letter  is,  that  the 

party 
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party  by  whom  it  was  written  intended  to  make  that        1881. 
charge  against  the  defendants,  for  the  writer  speaks  of       ' 
circumstances  which  render  it  incumbent  on  his  clients       against 
to  bring  the  matter  under  the  notice  of  the  public,  and 
of  the  serious  consequences  to  the  defendants  if  the 
mmey  be  not  paid ;  and  if  so,  it  is  also  clear  that  the 
object  in  writing  was  to  extort  money  from  the  defend- 
ants: the  letter  itself  therefore,  afforded  a  reasonable 
grpmid  for  preferring  the  indictment 

Fatteson  J.    The  nonsuit  was  right    There  was 

no  Act  whatever  to  leave  to  the  jury.    In  Bavenga  v. 

M*lnio$h  (a),  the  defendant  acted  upon  a  docum^it  he 

ikid  obtained  from  another,  namely,  the  opinion  of  a 

fiofessiooal  man  given  on  a  statement  which  he  bad 

aibmitted,  and  a  question  of  fact  arose  whether  he  acted 

kxMstlj  upon  the  faith  of  that  opinion^  or  whether  he 

intgnded  it  to  serve  as  a  colour  for  the  proceedings  which 

be  OHitempIated.     Here  the  question  of  probable  cause 

depends  on  a  document  coming  from  the  plaintiff  him- 

id^  viz.  the  letter  sent  and  written  by  him  to  the  de- 

fcodaiU;   and  the  only  question  isi  whether  we  are 

jBrtified  in  point  of  law  in  giving  to  that  letter  the  con- 

Kroction  that  it  contained  a  threat  of  charging  the  de- 

bdants  with  endeavouring  to  obtain  goods  under  &lse 

'  pntenoes.     The  defendants  are  threatened  with  serious 

OQDieqoeoces ;  the  writer  of  the  letter  evidently  refers  to 

I  criminal  proceeding,  and  that  must  be  a  prosecution 

far  a  Use  pretence.     I  concur  therefore  in  thinking  that 

die  I^ier,  independently  of  the  summons,  shewed  a 

itttooaUe  and  probable  cause. 

Rule  refused. 

(a)  2^.^C.  693, 
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1881'. 


Wednesday,  WiLKiNs  and  Anothcr  against  Jadis. 

jiprU  20th.  ° 

Apresentinent   HTHIS  was  an  action  by  the  plaintiffs  as  indorsees, 
exchange^for  against  the  defendant,  as  the  drawer,  of  a  bill  of 

h^^Tn  iJ^'    ^^change  for  350/.  accepted  by  one  Townsendj  payable 
rfon,  where  it  is  at  No.  15.  GodUman  Street.  Doctors  Comnums.     At  the 

made  payable, 

at  eight  o'clock  trial  before   Lord   Tenterden  C.  J.,   at  the   Middlesex 

in  the  evening 

of  the  day         sittings  after  last  term,  the  only  question  was,  whether 

when  it  becomes 

due,  issuf-  the  bill  had  been  duly  presented  for  payment  so  as  to 

t^^drawer,"^*  charge  the  drawer.     Between  seven  and  eight  o'clock  of 

that^hour  Oie  ^^^  evening  of  the  day  when  it  became  due,  a  notary's 

house  be  Bhut  ^\^^]^  ^^^^  ^^^  j^  ^^  ^^  ^^  Godlman  Street.     The 

up,  and  no  per- 
son there  to        door  of  the  house  beinc:  shut,  he  ransr  the  bell  and 

pay  (he  bill.  &  -»  s 

knocked,  but  no  answer  was  given.  Lord  Tenterden 
was  of  opinion  that  the  presentment  was  sufficient,  and 
a  verdict  was  found  for  the  plaintiff. 


Campbell  now  moved  for  a  new  trial.  It  may  be  con- 
ceded, that  if  the  house  had  been  open  the  presentment 
would  have  been  sufficient.  A  presentment  out  of-  the 
hours  of  business  to  a  banker  in  a  place  where,  by  the 
known  custom  of  that  place,  all  persons  of  his  descrip- 
tion leave  off  business  at  stated  hours,  is  insufficient; 
but  to  an  acceptor  not  so  circumstanced,  as  an  ordinary 
trader,  it  has  been  held  that  eight  o'clock  in  the  evening 
was  not  an  unreasonable  hour  for  presentment,  Barclay 
v.  Bailey  (a),  Morgan  v.  Davison  {b).  In  both  those  cases, 
however,  the  house  was  open,  and  there  was  a  servant 

(a)  2  Caw;;6.  527.  (6)  1  Starkie,  1 14. 

of 


Jadis. 
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of  the  acceptor  at  the  place  where  the  bill  was  made        1831. 

payable.     Here  the  holder,  by  omitting  to  present  till        

so  late  an  hour,  took  on  himself  the  risk  of  finding  the        against 
house  shut  up,  and  no  person  to  pay  the  bill.     A  pre- 
sentment at  twelve  o'clock  at  night,  clearly  would  not  be 
sufficient. 

Lord  Tenterden  C.  J.  As  to  bankers,  it  is  es- 
tablished with  reference  to  a  well  known  rule  of  trade, 
that  a  presentment  out  of  the  hours  of  business  is  not 
sufficient;  but  in  other  cases  the  rule  of  law  is,  that  the 
bill  must  be  presented  at  a  reasonable  hour.  A  pre- 
sentment at  twelve  o'clock  at  night,  when  a  person  has 
retired  to  rest,  would  be  unreasonable;  but  I  cannot  say 
that  a  presentment  between  seven  and  eight  in  the  even- 
ing is  not  a  presentment  at  a  reasonable  time. 

LiTTLEDALE  J.  coucurrcd. 

Parke  J.  A  bill  or  note  must  be  presented  for  pay- 
ment at  a  banker's  in  the  usual  hours  of  business,  but  in 
aD  other  cases  it  must  be  presented  at  a  reasonable  time. 
I  think  eight  in  the  evening  was,  in  this  case,  a  reason- 
able hour. 

Patteson  J.  The  question  to  be  considered  is, 
ihether  the  bill  was  presented  at  the  place  appointed 
^rithin  a  reasonable  time,  not  whether  any  person  was 
there  to  receive  it.  I  think  the  bill  in  this  case  was 
presented  at  a  reasonable  hour. 

Rule  refused. 
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^luJ.  Norman  agetinst  Bell  and  Another. 


AprU  21st. 


Where  a  toll  of  n 


corn  had  been  T^^O^E^   ^^^  viheeXj  &c.     Plea,  not  guUty.     At 

eoMomanXj  the  trial   before  Parke  J.,  at   the  Carlisk  Spring 

taken  by  dip. 

ping  into  the  Bssizes  1831)  it  appeared,  that  in  November  preCedibg^ 

sack  so  as  to 

briogoutacer-  the  defendant  was  employed  to  take  toll  of  corn  for  the 

and  S^iiec-  Earl  of  Egremont  in  Cockermoutk  market    The  toll  waa 

th!^lJII^'~"  taken  by  putting  the  hand  into  the  sack  of  com  as  it 

"*^-  ^^^  tiiii  ^^1^^  in  the  market,  taking  out  a  handful,  and  placing 


of  i^^Ui^g  the       ii  ill  1^  bowl  held  near  the  top  of  the  sack :  and  the  com« 

toll),  so  as  to  '^ 

take  more;        plaint  in  this  action  was,  that  the  defendant  had  raried 

Held,  that 

trover  lay         firom  the  mode  previously  used,  so  as  to  bring  away  a 
tl^ezcess.         quantity  exceeding  the  lawful  toU.     The  regular  mode 

was  described  as  lifting,  that  practised  by  the  defendant 
as  sweeping.  It  was  objected,  on  behalf  of  the  de- 
fendant, that  trover  was  not  maintainable*  The  learned 
Judge  overruled  the  objection,  and  the  jury  found  a 
verdict  for  the  plaintiff  with  nominal  damages. 


F.  Pottock  now  moved  for  a  new  trial.  The  question 
in  this  case  is  as  to  the  form  of  action,  which  has  sub* 
jected  the  defendant  to  the  expense  of  proving  title 
to  the  tolls,  when  it  ultimately  turned  out  that  the  real 
matter  of  complaint  was  only  an  excessive  taking.  If 
the  defendant  had  been  a  wrong*-doer  in  the  whole  of 
his  proceeding,  there  would  have  been  no  difficulty ;  but 
here,  the  right  to  some  toll  being  admitted,  the  action  is 
brought  in  respect  of  part  of  the  com  taken.  How  is 
that  part  to  be  distinguished  in  a  mixed  quantity  ? 
[Lord  Tenterden  C.  J.  The  mixing,  in  the  present  case^ 

is 


Norma  K 
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is  the  defendant's  own  act.]  There  are  cases  where  it  1881. 
has  been  held,  that  a  party  mixing  his  property  with 
that  of  another,  so  that  they  become  undistinguishable^ 
shall  lose  hb  own  {a) ;  bat  that  has  been  where  the  set 
was  altogether  wrongful,  and  not,  as  in  thm  case,  done 
bonl  fide  and  with  a  ibuiid«liDii  of  right,  though  in 
excess.  Trover  does  not  lie  for  an  excessive  distress ;  it 
is  true^  the  veMon  of  this  is  said  to  be,  that  the  action 
in  wmh  case  must  be  founded  on  the  statute  of  Marl-* 
bridgCf  which  gives  the  remedy,  but  it  may  be  doubted 
whether  that  is  the  only  ground  (6).  {^Littledale  J.  Sup- 
pose a  sherifi^  having  a  fi.  fa.  to  execute  for  100/.,  seizes 
and  sells  to  the  value  of  200/.,  will  not  trover  lie?] 
There  the  knocking  down  of  each  parcel  of  goods  to  the 
buyer  is  a  dbtinct  act;  and  if  the  sheriflTwent  on  selling 
after  he  had  received  money  enough  to  answer  the  debt^ 
there  would  be  no  difficulty  in  saying  where  the  injury 
began.  Here  that  is  impossible^  If  detinue  had  been 
brought  and  judgment  obtained,  the  sheriff  would  not 
have  known  what  to  deliver  to  the  plaintiff. 

Lord  Tenterden  C.  J.  The  plaintiff,  by  adopting 
this  fi>rm  of  action,  has  certainly  subjected  the  defendant 
to  oon^erable  difficulty  and  expense,  in  consequence 
of  die  generality  of  the  pleadings.  On  the  other  hand^ 
die  proceeding  has  its  conveniencies ;  but  the  question 
is  not,  now,  on  which  side  the  advantage  preponderates  J 
we  most  take  the  law  as  we  find  it.  The  defendant  in 
this  case  was  entitled  to  take,  as  toll,  a  certain  quantity 
of  ooni»  amoanting  perhaps  to  a  pint.     He  takes  a  pint 

(•)  8«S  Abel.  Onmr.  405.     WardM  ^.  E^n^  2  BvUU  Z9A.    FuuAtn 
{§)  See  Lymte  ▼.  Uoo(fyf  2  Am.  851. 

and 


L 
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1831.        and  a  half.     There  is  no  doubt  that  he  is  a  wrong-doer: 
"T""""       the  question  is  as  to  the  form  of  action.    If  the  declaration 

Norman 

againsi        had  been  in  trespass,  the  defendant  must  have  justified 

Bell* 

by  a  prescription  to  take  so  much  corn  for  toll,  and  on 
proof  that  he  had  taken  more,  he  would  undoubtedly 
have  been  liable  on  account  of  the  excess.  If  this  would 
have  been  so  in  an  action  of  trespass,  I  think  in  the 
present  form  of  action  the  result  must  be  the  same. 

LiTTLEDALE  J.  coucurred  (a). 

Parke  J.  This  case  may  be  made  clear  by  consi- 
dering how  it  would  have  stood  if  this  defence  had  been 
specially  pleaded  in  an  action  of  trespass.  Suppose,  to 
a  declaration  in  that  form,  the  defendant  had  pleaded  a 
prescription  to  take  a  certain  toll  of  corn,  amounting  to 
one  handful,  and  that  he  took  in  pursuance  of  such  pre- 
scription ;  and  the  plaintiff  had  alleged  in  his  replica- 
tion or  new  assignment  a  taking  of  two  handfuls,  or 
more  than  one  handful,  would  such  replication  or  new 
assignment  have  been  good  as  supporting  the  declar- 
ation, or  would  it  have  been  bad  on  demurrer  ?  If  bad, 
the  present  application  is  rightly  made ;  if  good,  it  is 
not ;  and  if  the  plaintiff,  on  such  pleadings  in  trespass^ 
would  have  been  entitled  to  recover,  he  is  certainly 
entitled  to  recover  in  this  action  of  trover ;  for  a  plain- 
tiff may  always  bring  an  action  of  trover  where  an  action 
of  trespass  de  bonis  asportatis  would  lie.  Now  it  ap- 
pears to   me   that  a  replication,  in  trespass,  that  the 

(a)  At  the  time  when  this  case  was  decided,  the  learned  Judge  eipreaaed 
some  doubt  whether  the  plaintiff  ought  not  to  have  brought  a  special 
action  on  the  case ;  but  on  the  following  day  he  stated  in  Court,  that*  on 
looking  into  the  authorities,  he  thought  the  action  maintainable  in  tiM 
present  form. 

defend- 


Bell. 
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defendant  had  taken  more  than  the  quantity  claimable  18S1. 

under  the  prescription,  would  clearly  have  been  suffi-  

dent  in  point  of  law;  and,  therefore,  this  action  may  be  agamu 
supported. 


Pattesok  J.  I  am  as  much  averse  as  any  one  to 
the  generality  in  pleading,  which  tends  to  introduce 
confusion.  But  this  is  a  case  in  which,  if  the  pre- 
scription had  been  specially  pleaded  in  an  action  of 
trespass,  there  can  be  no  doubt  what  the  result  would 
have  been ;  and  if  the  plaintiff  would  have  recovered  in 
tre^Mss  on  such  pleadings,  he  is  also  entitled  to  recover 
b  the  present  form  of  action. 

Rule  refused. 


Irving  against  Richardson.  ^"^ify*^ 

A  SSUMPSIT  for  money  had  and  received;  plea,  the  A  mortgagee  //  j;).'i  L  "'^  /' 

'^A.  effected  policies 

general  issue.     At  the  trial  before  Lord  Tenter'-  at  two  offices 
ien  C  J.,  at  the  sittings  in  London  after  last  Hilary  \^^  in^each*' 
term,  the  circumstances  appeared  to  be  as  follows :  —  3oS*and  the 
The  defendant,  Richardson,  effected  a  policy  of  insurance  f**'P  being  loat, 

^  '  r        if  lie  received  on 

fcr  20002.,  on  the  ship  Swifisure  valued  at  SOOO/.,  with  «he  two  in- 

^  8urance»370(«. 

tiie  Jltiance  Marine  Insurance  Company,  on  behalf  of  An  action  being 

brought  against 

which  this  action  was  brought  by  the  plaintiff,  as  chair-  him  by  one  set 

rni         f  /*      I  of  underwritera  .^ 

many  pursuant  to  act  of  parliament.     Ihe  detendant  to  recover  back         f 
had  previously  insured  the  same  vessel,  valued  at  the  ofthe^sumpald) 
nme  amount,  with  another  company  for  1700/.     The  J[^''^e^ 

tion  being, 

the  defendant  bad  received  more  than  the  actual  value  of  the  ship,  insurable  and 

by  him :  Held,  that  it  was  properly  submitted  to  the  jury,  whether,  in  effecting  the 

,  dbe  defendant  meant  to  insure  his  own  interest  only,  or  that  of  the  mortgagor  also  : 

>,  at  least  since  the  register  act  6  G.  4.  c.  110.,  not  being  an  owner  to  any  greater 

tlMa  that  of  the  valae  mortgaged,  and  the  mortgagor  continuing  an  owner. 

Vol.  II.  O  ship 
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18S1»       ship  was  lost,  and  he  received  the  amount  of  the  in- 
'"""^       sorances  from  both  companies,  the  JUiance  not  b^g 

Ietixg 

Qffdnd       then  aware  of  the  first  insurance.    It  also  appeared  that 
the  defendant  was  interested  in  the  SxDtftsure  as  mort- 
gagee for  the  sum  of  900/.,  and  no  otherwise.     This 
action  was  brought  by  the  Alliance  company  to  recover 
their  proportion  of  700/.,  the  excess  of  the  sum  received 
by  the  defendant  on   the  two  policies  above  8000/., 
which  they  alleged  to  be  an  over  payment.     On  behalf 
of  the  defendant,  evidence  was  given  that  the  full  value 
of  the  vessel  exceeded  the  amount  insured,  and  it  was 
contended,  that  the  mortgagee  was  therefore  entitled  to 
retain  that  amount,  though  above  the  valuation  in  either 
policy,  to  which  point  Bousfieldv.  Barnes  {a)  was  cited. 
Lord  Tenterden  C.  J.  thought  that  case  not  applicable 
to  the  present;  there  the  assured  sought  to  recover 
600/.  on  a  policy  upon  a  ship  valued  at  6000/.,  and  it 
was  objected  that  he  had  already  received  6000/.  on  a 
policy  efiected  with  another  office  on  the  same  ship 
valued  at  8000/. :  and  it  being  proved  that  she  was 
really  worth  8000/.,  Lord  EUenborough  held,  that  he 
might  recover  the  600/.:  but  here  the  value  stated  in 
both  policies  was  the  same,  viz.  8000/.,  and  the  defend- 
ant  claimed  to  receive,  in  the  whole,  8700/.   Lord  Ten^ 
terden^  however,  left  it  to  the  jury  to  say  whether  the 
insurance  efiected  by  the  defendant  was  intended  to 
cover  the  defendant's  own  interest  only  as  mortgagee^ 
or  that  of  the  mortgagor  also.    In  the  latter  case,  if 
Bousfield  V.  Barnes  was  applicable,  the  defendant  would 
have  been  entitled  to  a  verdict,  as  the  sum  received  by 
him  would  not  have  exceeded  the  actual  value  of  the  in- 
terest protected  by  the  two  policies.     The  jury  thooght 

(a)  4  Campb,  2f8. 

(and 
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1831.  the  consequences  of  accident  [Lord  Tenterden  C.J. 
""""""  The  efiect  of  the  clause  may  go  beyond  what  was  ori- 
againai        ginally  intended.] 

RlCIIARMON. 

Lord  Tenterden  C.  J.  having  read  over  the  evi- 
dence given  at  the  trial, 

LiTTLEDALE  J.  I  am  of  Opinion  that  this  case  was 
properly  left  to  the  jury.  Before  the  late  registry  act 
the  mortgagee  of  a  ship  was,  in  point  of  law,  the  owner, 
and  might  insure  to  the  full  extent  of  the  ship's  value 
to  the  mortgagor  as  well  as  to  himself.  But  by  the 
statute  the  interests  of  mortgagor  and  mortgagee  are 
more  distinctly  severed  than  they  formerly  were.  The 
mortgagor,  now,  does  not  cease  to  be  an  owner.  In 
order,  therefore,  that  the  defendant  in  this  case  might 
not  keep  possession  of  a  sum  exceeding  not  only  the 
value  stated  in  the  policies,  but  also  the  amount  of  his 
interest,  it  became  necessary  to  ascertain  what  it  was 
that  he  had  in  reality  insured ;  and  with  this  view  it  was 
rightly  put  to  the  jury  whether,  in  effecting  the  policies, 
he  intended  to  insure  the  whole  interest  in  the  vessel,  or 
merely  the  amount  of  his  own  as  mortgagpr. 

Parke  J.  I  am  of  the  same  opinion.  The  mort- 
gagee of  a  ship,  at  least  since  the  statute,  has  a  distinct 
interest  from  that  of  the  mortgagor,  to  the  extent,  primA 
facie,  of  the  value  mortgaged.  The  case,  therefore,  was 
rightly  left  to  the  jury. 

Patteson  J.  The  defendant,  if  he  had  been  suing 
on  one  of  these  policies  in  respect  of  his  interest  as 
mortgagee,  must  have  averred  that  he  was  interested  to 
the  amount  insured ;  and  could  not  have  recovered  the 

sum 
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sum  here  in  dispute,  if  it  bad  been  an  excess  above  the        1831. 
value  mortgaged.     It  was,  therefore,  a  proper  question 
for  the  jury  in  this  case  whether  he  intended  to  insure    ^  against 
that  amount  only,  or  the  value  of  the  ship  to  both  the 
parties  interested. 

Lord  Tenterden  C.  J.  concurred. 

Rule  refused. 


Richardson. 


The  King  against  The  Inhabitants  of  Wix,      jJJJJj*^ 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  The  Court  wiU    -^  ^fC 
grant  a  man*     /  ' 

the  defendants,  parishioners  of  the  parish  of  Wix^  damus  to  the     v  v  c.  9 

inhabitants  of  a  ;  •  -^  ^  '^ 

in  the  county  of  Essex,   liable   to  contribute  to   the  parish  liable  to  ^s.if/'i  - 

church  rate,  to  meet  and  assemble  together  in  the  vestry,  SJe  church  ratc/i^  vf. 

widi  the  minister  of  the  parish,  to  elect  and  choose  J|^^^\eto-     ^'^'^*'^^'' 

two  fit  and  proper  persons  to  be  churchwardens  of  the  ^^^  "^^  ^^ 

r     r       r  minuter,  to 

pmj^^  '  elect  church- 

wardens. 

The.  return 
to  such  a  man- 

F.PdOock,  m  Hilary  term  1830,  shewed  cause.     Tiie  damus  stated 
Court  will  not  grant  a  mandamus  to  the  inhabitants  of  custom  in  the 

•  IT  A  t    \  J  parish  to  have 

a  parish.     In  an  Anonymotis  case  (a),  a  mandamus  was  [^church- 
moved  for,  directed  to  the  churchwardens  of  S/.  Botdph,  that^Se  duties 
KJu^^ate,  commanding  them  to  call  a  vestry  in  Easter  «pp«rt^ing  by 
week  for  the  election  of  churchwardens;  but  the  Court  of  church- 

wardens  had 

refteed  it,  saying,  there  was  no  instance  of  such  a  man-  been  from  time 

out  of  mind 

damus ;  and  they  could  not  take  notice  who  had  a  right  dischai^  by 

the  overseers 
of  dw  poor:  Held,  that  inasmuch  as  overseers  had  not  existed  time  out  of  mind,  and  as 
ibcre  wcte  Tittcc»MTj  duties  appertaining  to  churchwardens,  and  there  must  have  been  some 
pcnoBs  bound  by  law  to  discharge  those  duties,  the  custom  set  out  in  the  return  was  bad. 

Tb«  operation  of  the  statute  1  IV.A.  c.  21.  <.  6,  (authorising  the  Court  at  their  discretion 
to  grant  the  costs  of  applications  for  mandamus,  and  of  the  writ,  if  issued  and  obeyed]  is 
eoaiiied  to  cases  where  the  application  was  originally  made  before  the  id  came  in  force. 

{(i)  3Ar.  686. 

O  3  to 


i 


Wn. 


198  CASES  IN  EASTER  TERM 

1831.  to  call  the  vestry,  and,  consequently,  did  not  know  to 
"^■"^  whom  it  should  be  directed.  That  is  an  express  de- 
agaimi  cision  of  the  point  by  this  Court.  The  difficulty  sug- 
aouof  gested  in  that  case  applies  to  the  present;  for  to  whom 
can  the  writ  be  directed  ?  It  must  be  to  the  persons  who 
are  to  obey  it  The  person  who  has  assumed  the  office  of 
churchwarden  {a)  has  no  power  to  call  a  parish  meeting, 
neither  has  the  minister  nor  the  overseers.  The  per- 
sons to  obey  the  writ  (if  any  body  is  bound)  are  the  in- 
habitants at  large ;  and  as  the  parishioners  are  not  a 
corporation,  it  must  be  directed  to  every  individual  by 
name  who  occupies  rateable  property  in  the  parish,  and 
then,  by  what  legal  means  are  they  to  be  called  together 
for  the  purpose  of  doing  the  act  ?  The  case  of  StuUer 
V.  Freston  {b)  may  be  relied  upon  in  support  of  the  pre- 
sent rule.  That  case  was  in  the  Court  of  Common 
Pleas,  a  Court  which  has  no  jurisdiction  in  grantmg  a 
writ  of  mandamus.  A  prohibition  was  there  granted  to 
the  spiritual  court,  where  the  defendant  was  libelled  for 
not  appearing  to  take  upon  himself  the  office  of  church- 
warden, notwithstanding  he  had  been  appointed  to  the 
office  by  the  ordinary ;  and  it  was  held,  that  though  the 
parson  and  parishioners  neglect  for  ever  so  long  a  time 
to  choose  churchwardens,  yet  the  ordinary  has  no  juris- 
diction, for  churchwardens  were  a  corporation  at  com* 
mon  law,  and  the  proper  way,  the  Court  said,  **  is  to 
take  a  mandamus  from  the  King's  Bench."  The  ques- 
tion could  not  possibly  be  for  the  Court  of  Common 
Pleas,  which  had  no  jurisdiction,  whether  a  mandamus 
could  be  granted  for  an  election.  What  is  there  said 
amounts  only  to  an  obiter  dictum,  and  is  a  mere  sug^ 

(«)  See  tbt  recital  of  the  writ,  p.  200.  (d)  &r.  52, 

gestion 
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gotion  of  what  another  Court,  having  jurisdicUon  to 
grant  the  writ,  would  be  likely  to  do. 

Paiteson,  contra,  relied  on  Stutter  v.  Freston  (a),  as 
shewing  the  opinion  of  the  Judges  on  the  subject.  The 
ecclesiastical  court  has  clearly  no  jurisdiction.  Where 
dtere  ia  no  other  remedy,  the  only  course  is  by  man- 
damus. In  the  Anomfmous  case  [b)  the  writ  was  refused, 
becaose  the  Court  could  not  take  notice  who  had  a  right 
to  call  a  vestry.  [Lord  Tenterden  C.  J.  Is  there  any 
precedoit  of  a  mandatnos  to  the  inhabitants  of  a  parish  ?} 
None  has  been  found;  but  it  may  issne  on  the  same 
principle  as  the  inhabitants  of  a  parish  may  be  indicted 
Sot  not  repairing  a  highway.  [Lord  Tenterden  C.  J. 
That  is  quite  a  different  proceeding.]  If  the  inhabit- 
sBts  on  an  indictment  for  not  repairing  a  highway  do 
BOt  appear  to  plead,  a  distringas  may  issue.  So  here 
'ixj  may  be  attached  if  they  do  not  obey  the  man- 


Ijnd  Tehterden  C.  J.     The  difficulty  is,  to  whom 

mdi  a  mandamus  can  be  directed,  and  how  we  are  to 

cdbrce  obedience  to  the  writ  in  case  no  return  is  made. 

Cur.  adv.  villi. 

On  a  aubseqaent  day  in  the  term.  Lord  Tenterden 
■aid,  that  the  Court  had  considered  the  case,  that  pre- 
eedcnu  (c)  had  been  found  for  a  mandamus  to  parish- 
ioners, 

(«)ar.JS.  (t)  Sir.  666. 

If)  la  it.  IOG.S.  B  lundunot  wu  gnmted  to  the  diurehwvdeni 

^d  iiiliHm  of  tbe  poor  of  the  puiih  of  5(.  Jamei,  ClaitniffeU,  and  to 

ih  II  im  Mif  taioUUii/i  tlwt^,  to  UMnible  together  in  tbe  parish  church 

^makmtUa  and  coUecf  tbe  motuj  for  tepairiiig  the  cfaorch;  aiiil  ia 

0  4  S.1G.S. 


The  Eno 
Tbt  Inhalrit. 
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1831.       ioners,  and  that  they  thought  it  fit  the  rule  should  be 

""~"       made  absolute. 

againti  Rule  absolute. 

The  Inhabit- 
ants  of 

The  writ  having  issued  directed  to  the  parishioners, 
recited  *^  that  within  the  parish  there  of  right  ought  to 

be  two  churchwardens,  to  be  chosen  in  Easier  week  in 
every  year  by  the  joint  consent  of  the  minister  and  pa- 
rishioners of  the  parish,  if  it  may  be ;  but  if  the  said 
minister  and  parishioners  cannot  agree  upon  such  a 
choice,  then  the  minister  of  right  ought  to  choose  one 
of  such  churchwardens,  and  the  parishioners  the  other. 
The  writ  then  stated  that  the  King  had  been  informed 
that  at  a  meeting  holden  in  the  vestry  of  the  parish 
on  Monday  in  Easter  week,  1829,  T.Scott,  derk,  then 
being  curate  and  minister  of  the  parish,  and  the  pa- 
rishioners met  and  assembled  in  such  vestry,  could  not 
agree  upon  the  choice  of  two  fit  and  proper  persons  to 
be  churchwardens  of  the  parish  for  that  year,  and  there- 
upon T.  Scotty  so  being  then  curate  and  minister  of  the 
parish,  in  due  manner  chose  one  J.  Z),,  a  fit  and  proper 
person,  to  be  one  of  the  churchwardens  of  the  parish, 
and  the  parishioners  present  at  the  meeting  were  re- 
quired to  choose  another  fit  and  proper  person  to  be 
the  other  churchwarden,  but  that  they  unlawfully  and 
contemptuously  refused  so  to  do."  It  then  commanded 
the  parishioners  to  meet,  8cc.  The  return  to  the  man- 
damus stated  "  that  there  now  is,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath 


E*  1  G.  5.  a  mandamus  was  granted  to  the  Ticar^  church  wardens,  and  parish- 
ioners of  Croydont  to  hold  a  Testry,  and  nominate  ten  persons,  out  of  whom 
thistees  were  to  choose  collectors  of  a  rate  for  the  repair  of  the  churdi. 

been 


Ww. 
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been  an  ancient  and  laudable  custom,  used  and  approved       ]  831. 
of  within   the  parish,   to  have  no  churchwardens   or       

The  King 

churchwarden  of  and  for  the  parish,  and  that  the  duties  agamtt 
appertaining  by  law  to  the  office  of  churchwardens  have  ants  of 
been  from  time  out  of  mind,  and  still  are  within  the 
parish  duly  discharged  by  the  overseers  of  the  poor  of 
the  parish,  without  this,  that  within  the  parish  there  of 
right  ought  to  be  two  churchwardens  of  and  for  the  parish, 
to  be  chosen  in  manner  and  form  as  in  the  said  writ  is 
in  that  behalf  suggested,  and  therefore  the  parishioners 
of  the  parish  have  not  elected  and  chosen,  nor  ought 
they  to  elect  and  choose  any  person  or  persons  to  be  a 
churchwarden  or  churchwardens  of  the  said  parish,  in 
manner  and  form  as  by  the  writ  they  were  commanded." 
In  the  present  term 

Camyn  was  heard  against  the  return.     The  return  is 
bad.     The  custom  set  out  to  have  no  churchwarden  is 
illegal.     The  return  states  that  the  duties  have  been 
immemorially  discharged  by  the  overseers.    [Lord  Ten^ 
terden  C.  J.     When  overseers  have  not  existed  time  out 
of  mind.     The  return  admits  that  there  are  duties  apper- 
taining to  churchwardens ;  and  if  that  be  so,  it  cannot 
be  law  that  there  should  be  no  person  liound  to  dis- 
charge those  duties,   to  take  care  of  the  church,  its 
onuiments,  &c.     There  may  be  instances  where  there 
ha?e  been  no  churchwardens  in  fact,  but  the  law  re- 
qmres  that  there  should  be  such  officers.] 

Deacon  contra.  No  statute  positively  declares  that  a 
parish  must  have  churchwardens,  nor  is  there  any  de- 
cision to  that  effect.  The  eighty-ninth  canon  indeed 
says,  <^  all  churchwardens  shall  be  chosen  by  the  joint 

consent 


I 


Wtt. 
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18S1.       consent  of  the  parson  and  parishioners ;"  but  it  does  not 
order  in  express  terms  that  there  shall  be  churchwardens 

The  Knro 

agauui       in  every  parish ;  it  merely  prescribes  a  particular  mode 

Hie  Inhabit- 
ants of       of  election  in  parishes  which  have  churchwardens.     Yet 

even  if  it  had  declared  positively  that  there  should  be 
churchwardens  in  every  parish,  it  would  not  have  been 
compulsory  on  the  inhabitants  of  a  parish  to  elect  them, 
for  the  canons  are  not  binding  on  the  laity ;  Dawson  v. 
Fowle  {a)  /  the  Churchwardens  of  Northampton's  case  (&); 
and  a  custom  will  prevail  against  the  canon,  Anon^ 
mous  (c).  It  has  been  decided  also,  that  there  may  by 
custom  be  only  one  churchwarden  in  a  parish,  notwith- 
standing that  in  the  statute  of  Eliz.  and  the  eighty-ninth 
canon  mention  is  made  of  churchwardens  in  the  plural, 
Bex  V.  Hinckley  {d)j  Bex  v.  Earl  Shilton  (^),  Bex  v.  CaieS" 
by{g)*  [Lord  Tenterden  C.  J.  Who  is  to  see  to  the 
repairs  of  the  church,  if  there  are  no  churchwardens  ?] 
The  churchwardens  themselves  have  no  power  in  the 
first  instance  to  make  any  rate  for  the  repair  of  the 
church ;  their  duty  being  to  summon  the  parishioners  for 
that  purpose,  who  may  in  fact  make  such  rate  independ- 
ently of  any  control  from  the  churchwardens,  Watson's 
Clergyman's  Law,  c.  S9.,  Gibson's  Codex^  p.  196.  But 
there  is  no  need  for  this  mandamus  to  provide  for  the 
repairjs  of  the  church,  for  the  spiritual  court  may  compel 
the  parishioners  at  large  to  repair,  and  may  excommuni- 
cate every  one  of  them  till  it  is  repaired,  Watson^  c  39. 
But  supposing  that  every  parish  is  by  the  common  law 
compellable  to  have  churchwardens,  why  should  a  custom 
not  be  good  for  a  parish  to  have  none  ?  as  well  as  the 

(o)  Hardret,  578.  (b)  Carthew,  118. 

(e)  1  rentr.967.  (d)  12  East,  S65. 

(e)  IB.^A.  275.  (g)  2  27.  4-  C.  814. 

custom 
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custom  of  gayelkiiid  or  borough-English,  both  of  which        1831. 
are  in  derogation  of  the  common  law.     It  does  not  afiect       ~~~~~ 

1  !•  1.  /•  ,         .     .  ,  .  The  Kino 

the  yaudity  of  a  custom,  that  it  is  unusual  or  mcon-       againtt 
▼enient ;  thus  a  custom,  for  the  inhabitants  of  a  hundred        ams  of 
not  to  serve  on  juries  out  of  the  hundred,  has  been  held 
good ;  Bex  v.  Pugh.  (a)  *  / 

He  then  contended  the  writ  should  be  quashed  quia 
improyid^  emanavit,  and  relied  on  the  authorities  cited  in 
shewing  cause  against  the  rule  for  the  mandamus.  He 
abo  urged  the  difficulty  as  to  the  parties  to  whom  the 
writ  could  be  directed,  and  the  want  of  means  of  enforc- 
ing obedience  to  it. 

Lord  Tenterden  C.  J.  The  writ  may  be  directed 
to  the  inhabitants ;  and  those  inhabitants  on  whom  it  is 
served  may  be  punished  for  disobedience.  If  the  Court 
think  the  writ  ought  to  bsue^  they  will  find  some  means 
of  enforcing  obedience  to  it  The  return  must  be 
quashed,  and  a  peremptory  mandamus  must  issue. 

LiTTLEDALE  J.  coucurred. 

Parke  J.  In  case  of  disobedience,  this  Court  may 
grant  a  criminal  information  against  the  inhabitants  upon 
iRrhoai  the  writ  is  served. 

Patfeson  J.  concurred. 

Return  quashed,  and  peremptory  mandamus 
to  issue. 

Camfn  afterwards  applied  for  costs  under  the  statute 
1  ^.4.  c.  21.  «.  6.     But  the  Court  thought  the  section 

(a)  lZ)oi«.  188. 

did 
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1831.        did  not  apply  to  cases  where  the  proceeding  for  a  man- 
""■"■"^        damns  had  commenced  before  the  act  came  in  force^ 

The  King 

againu        they  therefore  refused  the  application  (a). 

Tbt  Inhabit- 

*°^  °^  C")  ^®  "'^^  questioa  as  to  costs  was  brought  before  the  Court  in  the 

subsequent  Michaelmas  term,  in  the  case  of 

The  KiKO  V.  The  HaNGiaFoao  Makkxt  Compamt. 

S/^h  dJ^^  JCQli         ^^  ^^*  c*>^  *  ^^  °^  ^^  obtained  in  Hilary  term  1831,  for  a  man« 
2  A  i-X^  '  '^ liP    ^^Mnus  to  the  company  to  summon  a  jury  (according  to  the  act  II  G.  4. 

c  fatx.,  by  which  tiie  company  was  established),  for  the  purpose  of  aissw 
ing  to  the  party  on  whose  behalf  this  application  was  made,  compensatioa 
for  certain  premises  of  which  she  was  the  occupier.     The  rule  was  en- 
larged at  the  instance  of  the  defendants  till  EatXer  term,  and  was  then  made 
absolute.     The  writ  issued,  and  was  obeyed  by  the  company.     J>w,  in 
MUihnAmat  term,  obtained  a  rule,  calling  on  the  company  to  shew  cause 
why  they  should  not  pay  the  costs  of  the  application  for  a  mandamus,  and 
also  of  the  writ.     The  statute,  which  came  in  force  March  30th,  1831, 
provides,  in  sect.  6.,  as  follows :  —  <<  And  for  making  some  further  pro- 
▼ision  for  the  payment  of  costs  on  applications  for  mandamus,  be  it  further 
enacted,  that  in  all  cases  of  application  for  any  writ  of  mandamus  whatso- 
ever, the  costs  of  such  application,  whether  the  writ  shall  be  granted  or 
refused,  and  also  the  costs  of  the  writ,  if  the  same  shall  be  issued  and 
obeyed,  shall  be  in  the  discretion  of  the  Court,  and  the  Court  is  hereby 
authorised  to  order  and  direct  by  whom  and  to  whom  the  same  shall  be 
paid.*'  FoUett  shewed  cause  against  the  rule  for  costs ;  and  Law^  in  reply, 
contended  that  it  might  at  least  be  made  absolute  as  to  the  writ,  which 
had  issued  after  the  statute  came  in  force;  and  he  observed,  that  the  clause 
itself  seemed  to  make  a  distinction  between  the  costs  of  the  application  and 
costs  of  the  writ.     The  Court,  however  (Lord  7ini/erdimC.  J.,  Parit, 
TaufUoUi  and  Patteton  3s.),  were  of  opinion  that  the  operation  of  the 
clause  was  confined  to  cases  in  which  the  ^)plication  for  a  mandamus 
originally  began  before  the  act  came  in  force.    The  rule  was  therefore 

Discharged* 
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1831. 


The  King  against  The  Inhabitants  of        Saturdai,, 

Enderby. 

TTPON  an  appeal  against  an  order  of  two  justices,  Onnp^n\'OC*M  -///f 

whereby  Joseph  Blockley,  his  wife,  and  two  chil-  order  of  re- 
dren,  were  removed  from   Heather  in   the  county  of  peiiants^to^ew 
Lekederj  to  Enderly  in  the  same  county,  the  sessions  aerred'more***' 
confirmed  the  order  of  removal,  subject  to  the  opinion  J^\"  «wrenU» 
of  this  Court  on  the  following  case :  —  ^^^  ?fP®°?" 

°  ent  pansb,  with 

By  parish  indentures  duly  allowed,  the  pauper  was  theaasentofhit 

mastery  pro- 

bound  on  the  1 8th  of  Jtdy  1812  to  one  Thomas  Dolby  duced  a  written 

paper,  purport* 

of  the  parish  oiSt.  Mari/s^  Leicester^  framework-knitter,  ing  to  certify 

and  afterwards,  according  to  the  provisions  of  the  act  of  the  pauper 

S2  G.  3.  c.  57.,  was  assigned  on  the  6th  of  April  1813  to  2^^^*^^* 

one  Samuel  Briggs  of  the  parish  of  Enderly,  framework-  SJ^^f^^f 

knitter.    The  pauper  served  Briggs  in  Enderby  until  the  ^  "P^Hdd*^^ 

BCtioi  February  1815;  after  which  the  appellants  pro-  that, there  being 

•^  ^^  '^         nothing  to  ibew 

posed  to  shew  that,  by  the  assent  of  Briggs,  the  pauper  that  the  Talue 

of  the  subject- 
served  more  than  forty  days  as  an  apprentice  in  the  matter  of  the 

parish  of  Heather,  with  his  father  Samuel  Blockley,  frame-  20^? did  not 
work-knitter ;  but  it  appeared  that  the  father  had  signed,  «q«"«*»*^P* 
and  delivered  to  Briggs,  a  memorandum,  which  was  un- 
stamped, and  was  as  follows :  — 

"  Agreed,  Feb.eih,  1815.  This  is  to  certify.  That 
Samuel  Blockley  has  agreed  to  give  Samuel  Briggs,  mas- 
ter of  Joseph  Blockley,  his  son,  the  sum  of  85.  for  the 
time  of  his  apprenticeship." 

The  sessions  refused  to  receive  any  parol  evidence  of 
the  assent  of  Briggs  to  the  service  with  the  pauper's 
£tther,  on  the  ground  that  there  was  a  written  agree- 
ment; 


Endbut. 
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18S1.        ment;   and  they  refused  to  receive  the  written  paper 
■"■""       because  it  was  unstamped. 

The  Kino  '^ 

againti 
The  Inbabiu 

ants  of  Humphrey  in  support  of  the  order  of  sessions.    By  the 

statute  48  G.  S.  c.  149.  scked.  part  1.  tit  Jgreemeni^  any 
agreement  made  in  England^  where  the  matter  thereof 
shall  be  of  the  value  of  2QU  or  upwards,  whether  the 
same  shall  be  only  evidence  of  a  contract,  or  obligatory 
upon  the  parties  from  its  being  a  written  instrument, 
&c.  is  subject  to  a  certain  stamp-duty.  The  subject* 
matter  of  the  agreement  in  this  case  was  not  the  Ss. 
only,  but  the  service  of  the  pauper,  and  the  mainte- 
nance  of  him  by  the  master.  The  8&  is  the  balance  of 
an  account;  one  side  consisting  of  the  value  of  the 
service,  and  the  other  of  the  keep  of  the  apprentice* 
The  value  of  the  service  to  the  master,  and  of  the  main- 
tenance and  instruction  to  be  given  to  the  pauper,  may 
have  much  exceeded  20/.  Rex  v.  St.  PauPs^  Bedford{a\ 
shews  that  an  assignment  of  this  kind  must  be  stamped. 
\Parke3.  It  lies  on  you,  who  insist  that  a  stamp  is 
necessary,  to  shew  that  the  subject-matter  of  the  agree- 
ment  was  of  the  value  of  20/.] 

Hildyardf  contr^,  was  stopped  by  the  Court. 

Lord  Tenterden  C.  J.  In  Bex  v.  St.  PauTs,  Bed* 
ford{a\  the  instrument  professed  to  be  an  assignment 
of  an  apprentice,  and  not,  as  was  there  contended,  an 
agreement  for  the  hire  of  a  servant;  and  on  that  ground 
it  was  held  not  to  be  exempted  from  stamp  duty.  Here 
the  instrument  is  different,  and  there  b  nothing  to  shew 

(a)  6  7.  R.  452. 

that 
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that  the  value  of  the  subject-matter  of  the  agreement 
was  20/L ;  it  does  not,  therefore,  fall  within  the  terms  of 
the  schedule  rendering  a  stamp  necessary  where  such  is 
the  value.  The  case  must  go  back  to  the  sessions,  in 
order  that  the  evidence  may  be  received  (6). 


1831. 

The  Kxira 

agahui 
The  InhiOiiu 

ants  of 
Ekobut. 


LiTTLEDALE,  Parke,  and  Patteson  Js.  concurred. 

Case  sent  back  to  the  sessions. 

(6)  This  clause  (48  G.  5.  e.  149.  sched.  part  1.  tit.  Agrtement)  is  not 
ai  dceptioii  but  a  substantive  part  of  the  enactment,  which  is  not  to 
operate  unlese  the  matter  of  the  agreement  be  of  the  value  of  5tOL  or 
upwards.  This  supposes  that  the  value  of  the  contract  is  measurable. 
Fte*  B^Uy  J.  in  (hford  v.  CoUt  ^SUark.  351. 


Saturday, 


The  King  against  The  Inhabitants  of  Aldstone.  ^pnissd. 


TTPON  an  appeal  against  an  order  of  two  justices, 
whereby  Edward  Davison  and  his  wife  and  children 
were  removed  from  the  township  of  Hexham^  in  North" 
mberlandy  to  the  parish  of  Aldstone^  in  Cumberland^  the 
sesnons  confirmed  the  order,  subject  to  the  opinion  of 
tliis  Court  on  the  following  case :  — 

The  respondent  parish  of  Hexham  established  a 
priiD&  facie  settlement  of  the  pauper  Edward  Davison  by 
parentage,  in  the  parish  of  Aldstone.  The  appellants 
then  proved,  that  the  pauper  E.  Davison^  when  about 
nineteen  years  of  age,  bound  himself  as  an  apprentice 
to  Jokn  Ostle  of  Noiih  Shields^  in  the  county  of  Norths 
vmberlandf  ship-owner,  by  indenture  bearing  date  the 
26th  o(  August  1809,  for  the  term  of  three  years ;  that 
in  the  first  year  of  the  pauper's  apprenticeship  the  vessel 
m  which  he  served  was  moored  for  a  month  in  the 

town- 


An  apprentice 
may  gain  a  set- 
tlement by  re- 
siding in  a 
parish  during 
his  apprentice- 
ship forty  days, 
though  not 
within  the  com- 
pass of  any  one 
year. 
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againsi 

The  Inhabit. 

ante  of 

AUMTOIII. 
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township  of  Middksborotigh^  in  the  county  of  York^ 
which  township  separately  maintains  its  own  poor ;  and 
that  in  the  second  year  the  same  ship,  in  which  the 
pauper  still  continued  to  serve,  was  moored  in  the  said 
township  of  Middlesborough  for  five  weeks,  and  that 
during  the  said  month  and  five  weeks  he  slept  on  board 
the  ship.  The  question  for  the  opinion  of  this  Court 
was,  whether  the  pauper  E.  Davison  gained  a  settlement 
in  Middtesbot-ougij  under  the  indenture  of  apprentice- 
ship, the  forty  days  of  his  residence  in  that  township 
not  having  been  in  one  and  the  same  year  of  his  ap- 
prenticeship. 


N,  R.  Clarke  in  support  of  the  order  of  sessions. 
The  pauper  did  not  gain  any  settlement  in  ilf<W(&56onn^^ 
because  he  did  not  serve  there  under  the  indenture  for 
forty  days  in  any  one  year.  In  Bex  v.  Bustington  (a), 
Bayletf  J.  states  the  law  to  be  that  an  apprentice  is 
settled  in  the  parish  where  he  sleeps  the  last  night  of 
his  apprenticeship,  if  he  has  slept  there  altogether 
during  the  year  for  forty  nights.  Bex  v.  Denkam  (6) 
and  Bexy.  Findon{c)  shew  that  the  forty  days'  residence, 
necessary  to  confer  a  settlement  by  hiring  and  service^ 
must  be  within  the  compass  of  a  year;  and  there  is  no 
ground  for  distinction  in  the  case  of  apprenticeship. 

Bogcrs  contrk.  This  case  has  been  argued  on  two 
grounds ;  first,  the  dictum  of  Bayley  J.  in  Bex  v.  Bm^ 
tington ;  and,  secondly,  the  analogy  to  cases  of  hiring 
and  service.  Now,  with  regard  to  the  first,  what  was 
said  by  the  learned  Judge  was  extrajudicial,  and  un- 
necessary for  the  decision  of  the  case  then  before  the 

(a)  SM.tS,  398.  {b)  \U.tS.  22^1.  (c)  AB^^C  91. 
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G>urt:  it  was  consistent  with   that  decision  that  the        1831. 
Court  might  have  thought  the  residence  in  St.  Thomas       ' 
a  Beckei  sutficient  to  give  a  settlement,  it  it  had  not        agatVur 
he&k  for  the  subsequent  residence  in  Newhaven^  which,        ants  of 
although  it  did  not  confer  a  settlement  there,  on  account 
of  the  certificate,  prevented  any  from  being  acquired  in 
SL  JTiomas  a  Becket*     It  was  said  in  that  case,  that  the 
residence  in  St,  Thomas  d  Becket  was  not  sufficient  to 
be  considered  an  abandonment  of  the  certificate,  which 
may  be  conceded,  for  a  residence  may  be  sufficient  to 
gjain  a  settlement,  though  not  to  operate  as  an  abandon- 
ment of  a  certificate.   Then  is  this  dictum  of  the  learned 
Judge  supported  by  any  principle  or  authority  ?    It  b 
said  that  it  may  be  sustained  by  analogy  to  the  cases 
of  hiring  and  service.     But  in  those  cases  two  things 
are  necessary  for  a  settlement,  service  for  a  year,  and  a 
residence  in  a  parish  under  that  service  for  forty  days ; 
it  is  evident,  therefore,  that  the  forty  days'  residence 
must  be  within  that  period  the  service  for  which  con- 
sdtates  the  foundation  of  the  settlement.     Besides,  if  a 
man  continues  for  many  years  in  the  same  service,  a 
new  hiring  is  presumed  at  the  commencement  of  every 
sooceediog  year.     Lord  EUenborough^  in  delivering  the 
judgment  of  the  Court  in  Rex  v.  Denham  (a),  which  first 
established  that  the  f(Hty  days  in  cases  of  hiring  and 
service  should  be  within  the  compass  of  a  year,  when 
stating  the  principle  upon   which  the  opinion  of  the 
Court  was  founded,  says,  ^*  The  legislature  by  requiring 
a  hiring  for  a  year,  and  a  continuance  and  abiding  in 
the  same  service  for  one  whole  year,  seem  to  have  con- 
templated something  which  was  not  to  be  complete  in  less 
than  a  year,  but  which  was  to  be  complete  in  that  period. 
But  a  contract  of  apprenticeship  is  an  entire  thing,  and 

(a)  1  AT.  ^^.221. 
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the  law  does  not  notice  any  division  of  it  into  years. 
In  Rex  y»Sandford{a)  the  point  was  brought  distinctly 
before  the  Court ;  and  it  was  expressly  stated  by  WilJes 
and  Btdler  Js.,  that  the  latter  part  of  the  service  might 
be  connected  with  the  former,  though  the  two  portions 
of  residence  had  not  been  in  the  same  year.  In  Rex  v. 
Crreat  Bookham  {b)  the  reporter  seems  to  think  the  point 
fully  settled ;  and  in  Rex  v.  Brighton  {c)  the  Judges, 
speaking  of  an  apprentice,  say,  that  he  gains  a  settle- 
ment by  the  last  day's  service,  provided  there  be  alto- 
gether forty  days'  residence  in  the  service  in  that  place. 
In  Rex  V.  Barmby  in  the  Marsh  {d\  also,  that  was  re- 
cognized as  the  law.  But  the  present  point  seems  to  have 
been  expressly  decided  in  Rex  v.  Gainsborough  {e).  There 
the  residence  was  for  upwards  of  forty  days  in  the  parish, 
at  many  different  times  during  the  continuance  of  the  in- 
dentures, which  was  for  three  years  and  a  half,  and  it 
was  considered  to  be  sufficient.  The  analogy  between 
this  class  of  cases  and  those  of  residence  upon  a  man's 
own  estate  is  more  complete  than  with  those  of  hiring 
and  service;  because,  in  cases  of  residence  upon  an  estate, 
the  law  has  not  affixed  any  particular  time  during  which 
a  man  must  be  possessed  of  his  estate ;  and  there  it  has 
been  held  that  forty  days'  residence  in  the  whole  is  suffi- 
cient. Rex  V.  St.  Neots  {g) ;  where  Lee  C.  J.  said,  "  Thb 
man  resided  for  forty  days  off  and  on  for  three  years," 
which  was  sufficient. 


Lord  Tenterden  C.  J.     This  case  falls  within  the 
decision  in  Rex  v.  Gainsborotigh  (A).     There  the  pauper, 


(a)   1  T,  B,  281. 
(c)  5  T.  R,  188. 
itf)  Burr*  S.  C  586, 
(h)  Burr,  S.  C.  586, 


(6)  CaldecoU,  290. 
(d)  7  East,  381, 
ig)  Burr,  S,  C.  132. 
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while  apprentice,  resided  forty  days  in  the  whole  in  fVest 
Stockanthy  at  many  different  times  during  a  term  of  three 
years  and  a  quarter,  and  was  resident  no  where  else 
forty  days  during  that  period ;  and  he  was  held  to  be 
setded  in  West  Slockanih. 
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LiTTLEDALE  J.  There  is  a  distinction  between  con- 
tracts for  service  and  for  apprenticeship.  In  the  former 
case,  there  must  be  a  year's  service  under  a  yearly 
hiring  to  confer  a  settlement ;  the  forty  days'  residence 
must  therefore  be  within  the  year.  But  the  service 
under  a  contract  of  apprenticeship  has  no  reference  to 
the  term  of  a  year. 

Parke  J.  and  Patteson  J.  concurred. 

Order  of  sessions  quashed. 


Tlie  King  against  The  Inhabitants  of  Halifax.  Saturday, 

April  23d. 

t\S  appeal  against  an  order  of  two  justices,  removing  An  unmarried 

Ann  Smithj  and  Thomas  her  child,  from  the  town-  pauper"wa« 
ship  of  Halifax  to  the  township   of  Manchester,   the  oXr^jul"* 
sessions  confirmed  the  order  as  to  Ann,  but  discharged  ^^^^^^^' 
it  as  to  the  child,  subject  to  the  opinion  of  this  Court  received  by  the 

"^  '  pan&h  officers 

upon  the  following  case :  —  The  pauper,  Ann  Smith,  there.    On  the 

foUowinf^  day 

who  was   settled   in  Manchester,   lived   at  Halifax  in  sheciandes- 

II  /•  I'll    iM    1      tinely, andof 

January  1829,  and  was  then  pregnant  of  a  child  likely  bcr  own  accord, 
to  be  born  a  bastard.  On  the  30th  of  January,  by  an  ^^ero  she^wat ' 
order  of  two  justices  made  before,  but  executed  after,  ^l^^^^  b^fo% 

the  time  for 
ing  agaiast  the  order  of  remoyal  had  expired.     The  bastard  was  settled  where  bom. 
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18S1.       tbe  Epiphany  quarter  sessions,   she  was  removed  to 

"""""       Manchester,  and  delivered  to  the  overseers  of  the  poor 

The  Kwo  '^ 

against       there.     They  requested  her  to  eq  into  the  workhouse. 

The  Inhabit-  J       ^  o 

Miu  of  but  she  refused,  and  on  the  next  day  {January  8 1st)  re- 
turned to  Halifax^  where  she  remained  till  the  20tli  of 
February  following,  and  was  on  that  day  delivered  of  a 
bastard,  the  child  mentioned  in  the  order.  The  Easter 
sessions  for  the  West  Riding  of  Yorkshire,  in  which 
Halifax  is  situate,  were  holden  on  the  27th  of  April; 
and  by  die  practice  of  those  sessions,  when  ah  order  of 
removal  is  appealed  against,  there  must  be  ten  days' 
notice  previous  to  the  sessions ;  but  no  notice  of  appeal 
was  given  against  this  order,  nor  was  any  appeal  entered 
against  it  at  the  Easter  sessions.  The  return  of  the 
pauper,  Ann  Smith,  from  Manchester  to  Halifax  was 
without  the  concurrence  or  knowledge  of  the  appellants 
or  respondents,  and  no  fraud  was  imputable  to  either. 

The  point  made  for  the  respondents  was,  that  as  the 
pauper,  Ann  Smith,  had  been  removed  after  the  Epi* 
phany  sessions,  and  had  returned  of  her  own  accord, 
and  without  any  notice,  into  the  respondent  township, 
and  had  been  there  delivered  of  the  bastard  child  whose 
settlement  was  in  question,  without  the  knowledge  of 
the  respondents,  before  the  time  of  giving  nodce  of 
appeal  for  the  next  sessions  had  expired,  the  order 
must  be  considered  as  pending,  and  the  settlement  of 
the  child  must  follow  that  of  the  mother. 

Blackbume  in  support  of  the  order  of  sessions.  The 
child  was  settled  where  bbrn,  according  to  the  general 
rule  with  respect  to  bastards.  It  will  be  said  that  there 
is  an  exception  applicable  to  this  case;  namely,  tbut 
where  the  mother  is  removed  from  one  parish  or  place 

to 


Halifax* 


IN  THJB  First  Yeab  of  WILLIAM  IV.  213 

to  another,  and  the  child  is  bom  while  the  order  of       18S1» 
removal   is  under  litiinition,  its  settlement  is  in  that       "~"^ 

,  .  ,  The  Knra 

place  of  the  two  in  which  the  mother,  on  the  deter-        qgaina 

Tbe  iDhabiu 

mination  of  the  appeal,  would  ultimately  remain.     But        anu  of 
the  reason  of  that  is,  that  in  such  a  case  the  mother  is 
understood  to  have  been  at  the  parish  or  place  to  which 
she  was  removed,  under  compulsion  of  law;  and  the 
Inrth  of  the  child  there  ought  not,  conseqMently,  to  affect 
the  settlement,  if  the  removal  was  erroneous.   The  order 
and  subsequent  proceedings  having  become  a  nullity, 
the  child  is  considered  as  bom  at  that  place  from  which 
the  mother  was  improperly  removed,  and  where,  but  for 
soch  removal,  it  is  supposed  the  birth  would  have  hap- 
pened. Much  Waltham  v.  Peram  (a),  Bex  v.  Great  Sal^ 
tdd  (i).    The  same  principle  may  be  collected  from  Rex 
V.  Marilesham  {c\  where  a  child  bom  pending  an  order, 
which  was  quashed,  was  held  not  removable  to  the  mo- 
dier^s  place  of  settlement ;  the  place  of  settlement  there 
not  bdng  the  place  from  which  she  was  removed  by  the 
order.  But  the  present  case  is  entirely  different  from  those. 
Here  the  child  was  not  bom  in  the  township  to  which 
the  order  removed  the  mother,  but  in  another  place; 
md  if  thb  had  happened  even  during  the  unavoidable 
iDspoision  of  an  order  of  removal,  it  should  seem  that 
the  child  would  have  been  settled  in  the  place  of  birth 
but  for  the  statute  35  G,  3.  c.  101.  s.  6.,  which  provides 
that  in  such  a  case  the  child  shall  take  the  legal  settle- 
ment of  the  mother.     In  the  present  instance  the  order 
of  removal  had  been  executed ;  and  the  woman,  having 
been  brought  to  Manchester^  went  afterwards  of  her  own 
accord  to  Halifax^  where  she  was  delivered.     She  was 

(«}  S  Salt.  474.  (6)  6M.4;S.  408.  (c)  10  B.  j  C.  77. 
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1831.       not  there  under  compulsion  of  law :  by  that  compulsion, 
if  it  had  been  effectual,  she  would  have  been  at  MaiP- 

The  Kino 

against  chcstcr.  It  is  tTuc  she  returned  to  the  place  whence  she 
ants  of  was  removed ;  but  there  is  no  ground  for  a  distinction 
on  that  account  It  is  the  same  as  if  she  had  gone 
away  to  any  other  place  after  the  execution  of  the  order. 
In  the  absence,  therefore,  of  fraud  on  the  part  of  the 
appellants,  the  general  rule  must  prevail. 

.  Milner  contrk.  The  child  must  take  the  mother's 
settlement.  An  order  of  removal  must  be  considered  as 
pending  till  the  time  for  appeal  has  elapsed :  this  is  the 
rule  of  convenience,  and  it  is  so  considered  in  the  direc- 
tion to  magistrates,  4  Bum*s  Justice,  p.  649.  (23d  ed.), 
in  the  case  of  persons  returning  after  removal :  *^  It 
seemeth  advisable^  if  the  party  returns  without  a  certifi- 
cate, not  to  send  him  to  the  house  of  correction  till  the 
time  for  appealing  against  the  order  of  removal  shall  be 
expired;  for  the  sessions  may  quash  the  order.''  In  the 
present  case,  then,  there  was  a  legal  process  depending; 
and,  while  it  was  so,  an  act  done  in  contravention  of  it 
by  the  party  who  was  its  object  could  not  have  any 
effect.  The  officers  of  the  removing  parish  had  done 
every  thing  in  their  power  towards  executing  the  order; 
and  ought,  therefore,  to  be  secured  against  any  act  or 
circumstance  tending  to  defeat  it,  and  not  within  their 
oontroul.  This  must  have  been  the  principle  of  the 
decision  in  Beg.  v.  Icleford  (a),  where  an  order  had  been 
obtained  for  removing  a  pregnant  woman,  but  could  not 
be  executed  on  account  of  floods,  and  in  the  mean  time 
she  was  delivered  of  a  bastard ;  in  which  case  the  Court 

(a)  1  Sen,  Ca.  59,  2  Bott,  jjI,  9.  (6th  edit.) 

held 
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held  the  child  to  be  settled  in  the  place  to  which  the       1831. 
mother  was  to  have  been  removed.   [Lord  Tenierden  C.  J.       " 

The  KiMo 

There  the  act  of  God  intervened  to  prevent  the  execution       agamu 

.  The  Inhabit- 

of  the  order.]     The  pnnciple  was,  that,  there  bemg  an        ants  of 
order  of  removal,  and  the  parish  officers  having  done 
all  that  lay  in  them,  the  parish  was  protected.     [Lord 
Tenterden  C.  J.     Suppose,  in  this  case,  the  child  had 
not  been  born  till  after  the  Easter  sessions,  would  not 
it  then  have  been  settled  in  Halifax  ?     And  there  might 
still  be  no  fault  in  the  parish  officers.]     Some  doubt 
might  be  raised  as  to  the  settlement  in  that  case,  as  she 
would  have  been  guilty  of  an  offence  in  returning,  and 
would   have  been   in   the'  parish   illegally,   and   as   a 
vagrant     In  Landinaboe  v.  Much  Birch  (a),  where  the 
mother,  having  been  removed  from   L.  to  her  l^al 
setdement,  returned  secretly  soon  afterwards,  and  was 
delivered  of  a  bastard,  the  child  was  held  settled  in  the 
parish  to  which  the  mother  had  been  removed,  not  in 
that  to  which  she  had  returned.     It  is  true  the  reporter 
there  questions  the  decision,  and  says  that  the  cases  on 
wbidi  it  turned  were  decided  on  the  ground  of  fraud  in 
the  removing  parish ;  but  in  Much  Waltham  v.  Peram  {b) 
(one  of  the  cases  referred  to),  it  does  not  appear  that  that 
iras  the  ground  of  decision ;  and  in  another  of  them, 
Watbury  v.  Cosion  (c),  HoU  C.  J.  says,  "  Though  here 
be  no  firaud,  here  was  a  wrongful  removal,  and  the  re« 
versal  makes  all  void  ab  initio.    Fraud  or  not  fraud  is  not 
material  in  this  case."     In  Jane  Grai/s  Case{d),  the 
ptoper,  while  under  removal  from  one  parish  to  an- 
other, was  delivered  on  the  way ;  and  the  child's  settle- 
laent  was  held  to  be  in  the  place  to  which  the  mother 

(a)  1  Stra.  476.  (6)  2Salk.  474. 

(c)  3  ArMr.  553.  (d)  2  BoU,  pi.  8. 
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1831.       was  being  removed.     Tfaerei  at  the  time  of  the  birth, 

the  order  was  still  depending,  and  the  parish  officers 

against        had  done  all  in  their  power  to  execute  it.     [^LdttledaleJm 

TIm  Inhabit- 
ants of        In  the  present  case  they  had  executed  the  order,  and 

were  functi  officio.]    Not  till  the  time  for  appeal  was 

expired.    [Lord  Tenterden  C.  J.     If  they  had  found 

her  in  their  parish  after  the  execution  of  the  order, 

diey  might  have  sent  her  back.]     On  the  trial  of  an 

appeal,  the  pauper  is  always  considered  to  be  in  the 

hands  of  the  appellants,  and  is  to  be  produced  by  them 

on  notice.     If  then  they  have  the  possession  of  the 

pauper,  it  rests  with  them  to  see  that  she  does  not 

return  to  the  removing  parish,  and  commit  an  offence. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
order  of  sessions  was  right. 

LiTTLEDALE  J.  It  secms  to  me  that  in  this  case  the 
child  was  settled  in  the  place  of  its  birth,  according  to 
the  general  rule  on  the  subject  of  bastards.  There  is  an 
exception  to  that  rule  where  the  child  is  born  while  the 
order  is  under  execution,  and  before  it  can  be  completely 
fulfilled ;  the  interruption  happening  by  the  act  of  God, 
and  the  officers  having  done  all  in  their  power  to  carry 
the  order  into  effect :  as  where  the  birth  takes  place  on 
the  road,  or  during  detention  by  floods.  But  here  the 
order  had  been  executed,  and  the  woman  afterwards 
returned  from  the  appelant  to  the  respondent  township, 
without  any  fraud  on  die  part  of  either.  It  is  admitted, 
that  if  the  child  had  been  bom  after  the  time  for  ap* 
pealing  had  expired,  the  setdement  would  have  been 
good ;  and  I  think  it  is  the  same  in  this  case,  as  there 
was  no  appeal  depending  at  the  time  of  the  birth. 

Land'- 
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Landinaboe  v.  Much  Birch  seems  an  authority  to  the  con- 
trary ;  but  the  reporter  himself  questions  that  case,  and 
admits  that  it  was  not  well  considered. 

Parke  J.  The  order  in  this  case  had  been  executed, 
and  the  parish  officers  of  Manchester  had  received  the 
pauper;  and  after  that  she  returned  to  Halifax^  and 
was  there  delivered.  The  parties  stand  on  just  the  same 
footing  as  if  this  had  happened  after  the  order  had 
been  appealed  against,  and  confirmed  at  sessions.  An 
order  can  no  more  be  said  to  be  pending  during  the 
time  in  which  an  appeal  may  be  instituted,  than  a  judg- 
ment while  a  writ  of  error  may  be  brought.  Here  was 
a  complete  execution  of  the  order ;  no  fraud  appears  in 
the  appellants,  and  the  overseers  of  Manchester  had  no 
power  to  detain  the  pauper  there.  The  order  of  sessions 
most,  therefore,  be  confirmed. 
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Patteson  J.  The  order  had  been  completely  exe- 
cuted, and  was  not  depending.  Although  the  pauper 
became  a  vagrant  by  returning  to  Halifax^  that  can 
make  no  difference  in  the  question  between  these 
les. 

Order  of  sessions  confirmed. 
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Price  against  Thomas. 

By  indenture,  ^HIS  was  an  action  for  breach  of  a  covenant  to  pay 
and  containing  rent     On  the  trial  at  the  last  Spring  assizes  for 

iuinu,ora  lease,  SkropMre^  before  Patteson  J.,  it  appeared  that  by  a 
-rf.  demised  pre.  certain  indenture,  to  which  the  plaintiff,  the  defendant, 

tnises  to  jj.f  '  *  '  ' 

and  B,  and  c.    nuj  Qjjg  Hammond  were  the  parties,  and  which  was  in 

covenanted  to  r  * 

pay  the  rent ;     (he  common  form  of  an  indenture  of  lease,  the  plaintiff 

but  C.  was  not 

otherwise  re-      demised  a  messuage  and  farm  to  Hammond  at  a  certain 

ferred  to  in  tlie 

instrument.  yearly  rent  The  defendant  and  Hammond  covenanted 
against  c,  on  to  pay  the  rent ;  but  all  the  other  covenants  were  be- 
payrentT^Heldy  tween  the  plaintiff  and  Hammond  only.  The  indenture 
^n\m«  w^  ^^^  *  leBse  Stamp  of  1/.  lOs* ;  and  it  was  objected  at  the 
available  a^inst  ^^ial  that  this  was  not  sufficient ;  that  the  defendant  was 

bim,  though 

stamped  as  a      not  a  lessee ;  that  the  instrument,  as  far  as  it  regarded 

lease  only,  and       ^ 

that  a  deed        him,  was  a  deed  merely,  and  subject,  as  such,  to  a  stamp 

stamp  was  un- 
necessary, duty  of  1/.  155.     The  learned  Judge  thought,  as  thepri* 

Swi{7i^  /t^         mary  intention  was  that  the  instrument  should  be  a  lease, 

the  stamp  was  a  proper  one.     A  verdict  was  found  for 

the  plaintiff,  but  leave  given  to  move  to  enter  a  nonsuit 


Campbell  now  moved  accordingly.  The  covenant  in 
which  alone  the  defendant  has  joined,  is,  as  regards 
him,  merely  collateral  to  the  rest  of  the  instrument :  it 
may  be  considered,  in  the  suit  between  these  parties,  as 
a  separate  deed,  or  as  if  all  the  other  covenants  of  the 
indenture  were  struck  out  To  be  available,  therefore, 
in  this  cause,  the  instrument  should  have  had  not  a 
lease,  but  a  deed  stamp. 

Lord 


Thomas. 
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Lord  Tenterden  C.J.     If  this  covenant  had  in«        183 1. 

troduced  matter  no  way  connected  with  the  demise,  but       

wholly  distinct  and   independent,  it  might  then  have        agamst 
been  said  that  the  plaintiff  could  not  benefit  by  such  a 
stamp  as  was  affixed  to  this  indenture.     But  that  was 
not  the  case.     The  objection,  therefore,  cannot  prevail. 

Littledale  J.  I  am  of  the  same  opinion.  The 
lease  was  the  principal,  to  which  this  covenant  was  an 
accessory. 

Parke  J.  This  covenant  was  part  of  the  consider- 
ation for  granting  the  lease.  I  think  there  is  no  ground 
tar  the  rule. 

Patteson  J.  concurred. 

Rule  refused. 


The  King  against  The  Inhabitants  of         Saturday, 

QUEENBOROUGH.  "^'"^  "^"^ 

f\^  appeal  against  an  order  of  two  justices,  whereby  The  pauper 

Finnis    Webb   was   removed    from   the   parish   of  ©f  a^certifiaaed 
Milton  next  SiUingboume,  in  the  county  of  Kent,  to  the  S^lHis  folto* 
parish  of  Queenbarougk,  in  the  same  county,  the  ses-  JJg^Je^g^e" 
sions  confirmed  the  order,   subject  to   the  opinion  of  of  hi«  family, 

•'  *^  was  at  the  age 

diis  Ck>urt  on  the  following  case:  —  In  the  year  1775,  of  eleven  years 

bound  appren- 
tice, and  served 
Ua  matter  in  the  certificated  parish  for  eight  years,  when  he  was  removed  to  the  certify- 
mg  pariib,  which  acquiesced  in  hi«  removal,  and  received  him  as  their  parishioner.  The 
paopcr  stayed  in  that  parish  about  a  week,  and  then  returned  to  his  master  in  the  certificated 
parbh,  and  served  him  there  more  than  forty  days :  Held,  that  the  pauper  did  not  gain  a 
sMtlemeot  by  apprenticeship  in  that  parish,  inasmuch  as  the  binding  was  before  be  became 

the 
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the  parish  of  Queenborough  granted  a  certificate  for 
Robert  fVebb,  the  pauper's  grandfather,  and  several 
individuals  of  his  fiiniily  by  name,  to  the  parish  of 
Milton  next  Sittingboumey  under  which  certificate 
WiUiam^  one  of  the  persons  named,  the  father  of  the 
pauper,  has  continually  from  that  time  hitherto  resided 
in  Milion.  On  the  10th  of  Jtdy  1810,  the  pauper  then 
being  about  eleven  years  of  age,  and  residing  as  part 
of  his  lather's  family  under  the  certificate,  was  bound 
without  any  premium  an  apprentice  to  his  father's  bro<* 
ther,  Daniel  Webbj  an  inhabitant  of  Milton^  as  a 
dredgerman,  for  the  term  of  ten  years.  His  master 
covenanted  in  the  indentures  of  apprenticeship  to  find 
him  in  board,  lodging,  and  clothing,  and  to  instruct 
him  in  the  art  and  business  of  a  dredgerman ;  and  he 
continued  to  serve  under  the  indenture  until  January 
1818,  when  his  master  and  his  family  became  charge- 
able to  the  parish  of  Milton.  The  master,  having 
originally  resided  under  the  above  certificate,  and  not 
being  then  supposed  to  have  acquired  a  settlement  in 
Milton^  was,  with  his  family,  removed  to  Qtieenborough: 
but  on  his  arriving  there,  and  an  explanation  taking 
place,  this  order  was  abandoned.  The  pauper  was 
afterwards,  by  another  order  of  removal,  bearing  date 
the  5th  of  February  1818,  removed  to  Queetiborough  s 
which  parish  acquiesced  in  his  removal,  and  received 
him  as  tlieir  parishioner.  The  pauper  stayed  at  €tMeen^ 
borough  about  a  week,  and  then  returned  to  Milton^  to 
the  said  Z).  JVebb^  and  continued  with  him  there  under 
circumstances  which  amounted  to  a  service  and  resi- 
dence of  forty  days  under  the  indenture  subsequently  to 
his  return.  He  never  gained  a  settlement  in  any  other 
parish*    The  question  for  the  opinion  of  the  Court  was, 

Whether 
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Whether  the  pauper  gained  a  Eettlement  in  the  parish 
of  Milton  by  the  above  binding,  and  the  service  per- 
fenned  after  his  removal  to  Queenl)orough  T 


Tkesiger,  and  Starr  in  support  of  the 
firder  of  sessions.  The  statute  3  fV. ir M.  ell.  re- 
apans  a  binding  as  well  as  an  inhabiting,  to  confer 
a  settlement  by  apprenticeship.  The  binding,  as  well 
as  inhabitancy,  ought  to  have  been  after  the  pauper 
bad  accomplished  his  full  age;  for  he  could  not  gain 
aoy  srttlement  in  the  certified  parish  before  he  be- 
eaime  soi  juris.  lUx  v.  Mannitigtree[a)  is  precisely  Id 
pmnL  There  the  pauper,  being  the  son  of  a  certificated 
penon  residing  with  his  &ther  under  the  certificate-aa 
ooe  of  his  &iniiy,  was,  at  the  age  of  nineteen,  bound 
apprentice^  and  served  his  master  out  of  the  certificated 
parisbt  and  attaioed  his  majority  aboat  eight  months 
prerioosly  to  leaving  his  master's  service:  during  the 
eight  months*  time  he  slept  at  his  father's  house  in  the 
oertificated  parish,  with  his  master's  consent,  for  more 
than  forty  nights,  and  on  the  night  before  he  left  the 
service;  and  it  was  held  that  he  did  not  thereby  gain  s 
settlement  in  the  certificated  parish. 

D,  Pollock  and  Walsh  contrlt.  The  binding  was 
nndoabtedly  valid  for  all  purposes  except  that  of  con- 
ferring a  settlement  in  the  certificated  parish,  by  a  service 
performed  while  the  certificate  was  in  operation.  ^;r 
T.  Matmingtree  (a)  is  distinguishable  from  the  present 
oie;  because  here  the  pauper  was  removed  by  an 
order  to  ^^teenborough,  and  that  parisli  acquiesced  in  his 

(aj  6li.^S.i\i. 
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femovaly  and  received  him  as  their  parishioner.  This 
removal  took  the  apprentice  out  of  the  operation  of  the 
certificate,  and  there  was  subsequently  a  sufficient  length 
of  service  under  the  indenture  to  confer  a  settlement; 
unless  the  fact  of  the  indenture  having  been  made  prior 
to  the  removal,  and  while  the  apprentice  was  under  the 
influence  of  the  certificate,  shall  be  deemed  to  prevent 
-the  acquisition  of  a  settlement  by  any  thing  which  oc- 
curred afterwards. 


Lord  Tenterden  C.  J.  The  binding  in  this  case^ 
having  been  before  the  pauper  attained  his  full  age,  is 
not  distinguishable  from  that  in  the  case  of  Rex  v. 
Manningtree  (a),  where  it  was  held  no  settlement  was 
gained  in  tlie  certificated  parish.  That  case  must  govern 
our  decision  in  the  present  instance,  unless  we  can  say 
that  a  binding  which  was  not  available  at  the  time  it  was 
made  can  be  rendered  so  by  matter  ex  post  facto.  I 
cannot  think  that  any  subsequent  act  of  the  parish  can 
have  the  retrospective  efiect  of  making  that  binding 
effectual  by  relation  which  was  not  so  at  the  time  when  it 
was  entered  into.  The  safest  course  is  to  adhere  to  the 
decision  in  Bex  v.  Manningtree. 

LiTTLEDALE  J.  No  Subsequent  act  of  the  certifying 
parish  will  make  the  binding  valid  for  the  purpose  of 
conferring  a  settlement  in  the  certificated  parish,  which 
was  not  so  at  the  time  when  it  was  made. 

Parke  and  Patteson  Js.  concurred. 

Order  of  sessions  confirmed. 


(a)  eM.i&2li. 
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SuMPTER  and   Others,   Assignees    of   Pound,  Monday, 

asainst  Cooper.  ^^  ^'''*'- 


ASSUMPSIT  for   money   had   and  received,   &c.  A  debtor  dg::, 
posited  the  title 

Plea,  non  assumpsit.     At   the  trial  before  T^rd  d^%  of  hmi^nt 

__  »/-iT  !••  •       f       1  <•!  With  his  ere- 

Tenterden  C.  J.,  at  the  sittings  m  London  after  last  ditor  as  a 
HUary  term,  the  following  facts  appeared :  —  In  1827  afterwutUn- 
the  defendant  and  George  Pound  became  the  purchasers,  ri^meot  ^his 
in  equal  moieties,  of  some  houses  in  the  county  of  Mid-  ^^^^^^^^ 
dUsex.     The  defendant  lent  Pound  500/.  to  pay  his  half  ««ne  party;  but 

*    "^  this  instru- 

of  the  purchase-money.     A  conveyance  of  the  premises  "«?*  was  never 

registered,  pur- 

to  them  was  duly  executed ;  and  it  was  agreed  between  suant  to  the 

statute  7  jinn» 

them  that  the  deeds  should  stand  as  a  security  to  the  c.  sa    The 
defendant  for  the  money  he  had  advanced  :  they  were  wards  became 
accordingly  left  in  the  possession  of  the  attorney  who  uiellS^ment 
had  acted  for  both  parties  in  the  business,  and  retained  ^nder  thTrom- 
by  him  for  the  purpose  a2reed  upon.     In  March  1828,  ">f"o"  y'"  , 

''  r      I  o  r  '    duly  registered. 

Poundj  being  reduced  to  great  difficulties,  executed  an  l^e  assignees 

brought  an 

assignment  of  his  moiety  of  the  houses  to  the  defendant,  action  against 
under  circumstances  which   formed  a   strong  case  of  thercnuofthe 

-       ,    ,  r  ,  1  .      .  houses  which 

fraudulent  preference ;  but  this  instrument  was  never  be  had  received 

i^stered,  pursuant  to  the  statute  7  Ann.  c.  20.     Pound  ^^^  ^^! 

afterwards  became  bankrupt.     The  assignment  from  the  JJ^  by  the  ^ 

commissioners  to   the  assignees   was   duly   registered.  u"id™^*' 

From  March  1828,  when  Pound  made  over  his  share  in  although  this 

instrumeut  was 

the  houses  as  above  mentioned,  till  the  commencement  void,  the  rents, 

which  the  de- 

of  this  action,  the  defendant  received  the  whole  of  the  fendant,  being 

,  'nil-  equitable  mort- 

rents ;  and  to  recover  a  moiety  of  these  the  action  was  gagee,  had  re- 

I  I  ceived,  could 

W^'^nt-  not  be  taken  out 

At  the  trial  several  objections  in  point  of  law  were  jf^^^  o^^^**^ 

urged   regi'tered  as. 
°        signment  under 
the  commission. 
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18S1*       urged  against  the  claim  of  the  plaintiffs,  and  particu- 

larly   that,    although   the   assignment  in  March   1828 

ag^imst        might  be  void  as  against  that  under  which  the  plainti£& 

CoOFIB* 

claimed,  and  which  was  properly  registered,  the  defend- 
ant  was  still  entided  to  retain  the  rents  by  virtue  of  the 
equitable  mortgage  made  to  him  at  the  time  of  advancing 
the  purchase-money.  The  Lord  Chief  Justice  directed 
a  nonsuit,  reserving  liberty  to  the  plaintiffs  to  move  to 
enter  a  verdict  in  their  favour,  if  the  Court  should  think 
the  equitable  mortgage  unavailable.  In  the  present 
term, 

Campbell  moved  for  a  rule  to  shew  cause  why  a  ver^ 
diet  should  not  be  entered  for  the  plainti£&  on  the  point 
reserved;  or,  why  there  should  not  be  a  new  trial 
First,  as  to  the  latter  part  of  the  motion.  The  defend- 
ant, supposing  him  to  have  been  equitable  mortgagee, 
was  not  entitled  on  that  account  to  take  the  rents  and 
profits,  though  he  might  have  gone  into  a  court  of 
equity  and  demanded  a  legal  conveyance.  His  claim 
to  the  rents  could  only  arise  by  the  assignment,  which 
was  void.  Further,  whatever  lien  the  defendant  had 
upon  these  houses  as  equitable  mortgagee^  was  mei^ed 
when  he  took  an  absolute  assignment  of  the  same  pro- 
perty ;  and  by  that  assignment  his  tide  must  stand  or  fall. 
Then,  as  to  the  point  reserved.  By  the  statute  7  Amn. 
C.20.  5.  L,  every  deed  or  conveyance  affecting  lands, 
tenements,  or  hereditaments  in  Middlesex  ^^  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration,  un- 
less such  memorial  thereof  be  registered,  as  by  this  act 
is  directed,  before  the  registering  of  the  memorial  of  the 
deed  or  conveyance  under  which  such  subsequent  pur- 
chaser 
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chaser  or  mortgagee  shall  claim."    Assignees  of  a  bank-        IdSl. 

nipt  are  purchasers  for  valuable  consideration,  Drwy  v.       

Man  {a) ;  and  therefore^  supposing  the  assignment  from  againtt 
Poimd  to  the  bankrupt  to  have  been  made  bon&  fide,  and 
in  all  other  respects  unexceptionable,  still  it  would  have 
been  void  as  against  the  conveyance  made  by  the  com« 
missioners  to  the  assignees,  which  was  first  registered, 
though  last  made.  Doe  dem.  Robinson  v.  Alsop  (i).  And 
that  being  so,  can  the  defendant  set  up  a  mortgage 
without  deed  to  bar  the  tide  of  the  assignees,  where  a 
mortgage  by  deed  is  insuflScient?  There  appears  to 
have  been  no  decision  on  the  point;  but  an  equitable 
mortgage  seems  to  fall  as  much  within  the  mischief  of 
the  act  as  a  legal  one,  and  it  would  be  hard  that  as- 
signees should  be  placed  in  a  worse  situation  by  one 
than  by  the  other. 

Lord  Tevterden  C.  J.  The  only  question  is,  Whe- 
ther, an  equitable  mortgagee  having  got  possession  of 
Cbe  rents  and  profits,  they  can  be  taken  out  of  his 
brads  again? 

Cur.  adv.  vuU. 

Lord  Tenterden  C.  J.,  on  a  subsequent  diEiy  of  the 
ttm,  delivered  the  judgment  of  the  Court  We  ar6  of 
opinion' that  the  nonsuit  was  right.  The  defendant  was 
the  equitable  mortgagee  of  the  bankrupt's  moiety  of  the 
premises,  and  having  received  the  whole  of  the  rents 
he  woald  have  had  an  equitable  right  to  retain  them 
sgainst  the  Bank  if  he  had  remained  solvent,  and  he  has 
the  same  right   against  the  assignees,  who  can  only 

C«)  1  Jik.  95.  {b)  SB.^J.  149. 

Vol.  XL  Q  recover 
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recover  that  to  which  the  bank  was  both  legally  and 
equitably  entitled.  As  to  the  statute  of  Annej  we  think 
it  cannot  be  held  to  apply  to  the  case  of  an  equitable 
mortgage.  It  refers  only  to  the  registration  of  deeds; 
and  where  there  is  merely  a  lien  or  equitable  mortgage 
created  by  the  deposit  of  deeds,  there  is  no  instrument 
to  be  registered. 

Rule  refused. 


Saturday, 
jiprUSSd. 


The  King  against  The  Inhabitants  of  St.  John 

Delpike. 


T  T  PON  an  appeal  against  an  order  of  two  justices, 
whereby  Mary  Ijaycock  was  removed  from  Si.  Mary 
Castlegate^  in  the  city  of  York^  to  the  parish  of  St.  John 
Delpike^  in  the  same  city,  the  court  of  quarter  sessions 
confiimed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  following  case :  — 

In  the  year  1808,  the  pauper  not  then  being  a  widow, 
and  being  under  the  age  of  twenty-one  years,  inter- 
married with  one  James  haycock.    This  marriage  was 
live  together  as  solemnized  by  licence  in  the  parish  church  of  St.  LanD- 

husbsnd  sod 

wife,  till  the       rence^  in  the  city  of  York^  without  the  consent  of  the 

death  of  one  of 

them  or  till  the    pauper's  father,  who  was  then  living.     She  continued  to 

passiDg  of  that 

act  (8  6.4.        live  with  James  Laycock  as  his  wife  till  1825,  when  she 

c.  75. )}  such 

marriage,  if  not  otherwise  invalid,  shall  be  deemed  valid  to  all  intents  and  purposes. 

Sect.  3.  provides  **  That  nothing  in  that  act  contained  shall  extend  to  render  valid  any 
marriage  declared  invalid  by  sny  court  of  competent  jurisdiction  before  the  psssing  of  tbst 
set,  nor  sny  msrrisgs  where  either  of  the  parties  shsll  st  any  time  afterwards,  during  th« 
life  of  the  other  party,  have  lawfully  intermarried  with  any  other  person'* 

Held,  that  a  marriage  which  would  have  been  void  by  the  26  G.  S.  c.  33  and  had  once 
been  rendered  valid  by  the  second  section  of  the  3  G.  4.  r.  75.  could  not,  subsequently,  bs 
rendered  invalid  by  the  marriage  of  either  of  the  parties,  during  the  life  of  the  other,  with 
a  third  penon. 


llM  statute 
3  G.  4.  c.  75. 
<.  S.  enacts^ 
that  in  all 
cases  of  mar- 
riage had  by 
licence,  before 
the  passing  of 
that  act,  with- 
out such  con- 
tent ss  is 
required  by 
26  G.  2.  c.  33. 
<•  11.,  snd 
where  the  par- 
ties  shall  have 
continued  to 


intermarried 
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intermarried  with  one  Thomas  Laycock^  the  said  James 
Laycock  then  and  still  being  alive.  The  question  for  the 
opinion  of  the  Court  was,  Whether  the  former  marriage 
with  James  haycock  was  or  was  not  valid :  if  it  were 
dedared  valid,  then  the  order  of  sessions  was  to  be 
qnashed;  if  invalid,  then  to  be  affirmed. 
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Alexander  and  Drinkwater  in  support  of  the  order  of 
sessions.     The  first  marriage  would  clearly  be  void  by 
the  26  G.  2.  c.  3d.  5.11.,  but  that  statute  is   repealed 
by  the  3  G.  4.  c.  15.  so  far  as  relates  to  marriages  by 
licence  of  a  party  not  being  a  widow  or  widower  under 
age.    The  second  section  of  that  statute,  which  passed 
on  the  22d  of  July  1822,  enacts,  ^^  that  in  all  cases 
of  marriage  had  by  licence  before  the  passing  of  that  act, 
withoot  any  such  consent  as  is  required  by  the  recited 
statote,  and  where  the  parties  shall  have  continued  to 
live  tc^tber  as  husband  and  wife  till  the  death  of  one 
of  them,  or  till  the  passing  of  that  actj  such  marriage,  if 
not  otherwise  invalid,  shall  be  deemed  to  be  good  and 
valid  to  all  intents  and  purposes  whatsoever."     Here 
the  parties  did  live  together  till  the  passing  of  the  act^ 
and  the  marriage,  therefore,  if  the  case  rested  there, 
would  be  good  within  that  section.     There  was,  how- 
ever,  a  subsequent  marriage  of  one  of  the  parties.    Now 
the  third  section  enacts,  *^  that  the  act  shall  not  render 
valid  any  marriage  declared  invalid  by  any  court  of 
competent  jurisdiction  before  the  passing  of  that  act, 
nor  any  marriage  where  either  of  the  parties  shall  at 
any  time  afterwards,  during  the  life  of  the  other  party, 
have   lawfully   intermarried   with    any   other   person." 
Here  one  of  the  parties  to  the  first  marriage  has  after- 

Q  2  wards, 
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wards,  during  the  life  of  the  other  party,  lawfully  in- 
termarried with  another  person.  The  case,  therefore, 
is  within  the  third  section,  and  consequently  excepted 
out  of  the  operation  of  the  second.  The  third  section 
is  not  merely  retrospective.  It  is  prospective  also. 
[Patteson  J.  If  that  be  so,  until  the  subsequent  mar- 
riage took  place,  it  was  uncertain  whether  the  first 
marriage  would  be  good  or  bad.]  If  the  third  section 
be  merely  retrospective,  there  will  be  nothing  to  which 
this  clause  can  apply,  for  the  second  section  contemplates 
only  the  case  of  parties  who  have  lived  together  till  the 
death  of  one  of  them,  or  till  tlie  passing  of  the  statute ; 
the  third  section  cannot  apply  to  these  cases,  and  it  would 
be  difficult  to  suggest  any  other  to  wliich  it  could  refer, 
unless  prospectively.  But  the  Court  will  scarcely  con- 
sider the  third  section  as  being  wholly  useless  and  un- 
necessary. This  act  must  be  construed  as  strictly,  as  it 
would  be,  if  the  question  arose  upon  an  indictment  for 
bigamy.  [LUUedale  J.  There  is  nothing  prospective  in 
the  words  of  the  second  section,  they  refer  merely  to 
by-gone  cohabitation.]  Ck>nstruing  the  second  and  third 
sections  together,  there  is  nothing  to  render  valid  a  mar- 
riage which  would  be  invalid  by  vurtue  of  the  statute 
26  G.  2.  c.  SS.,  where  either  of  the  parties  shall  at  any 
time  afterwards  during  the  life  of  the  other  lawfully  in- 
termarry with  a  third  person.  It  is  not  to  be  assumed 
that  the  legislature  cannot  have  intended  a  marriage  to 
be  valid  or  invalid  according  to  subsequent  events.  At 
common  law,  an  infant  married  before  the  age  of  dis- 
cretion, might  agree  or  disagree  after  attaining  that  age. 


CoUtnan^  contra,  was  stopped  by  the  Court. 


Lord 
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Lord  Tenterden  C.  J.    We  must  construe  the  pro-        1631. 


viso  ia  tfae  third  section  as  intended  to  apply  to  cases 
vhidi  occurred  before  the  passing  of  the  3  G.  4.  c.  75. 
Section  2.  applies  to  marriages  which,  under  certain 
drcDinstanoes,  were  rendered  invalid  b;  the  36  G.  2. 
€.  S3.,  and  which  are  by  that  section  rendered  valid  in 
cnei  where  the  parties  shall  hare  continued  to  live 
together  as  husband  and  wife  till  the  death  of  one  of 
them,  mr  till  the  passing  of  that  act.  The  provision 
in  section  3.,  that  "  the  act  shall  not  extend  to  render 
valid  say  marriage  where  either  of  the  parties  shall  at 
aoy  time  afterwards  during  the  life  of  the  other  party, 
have  lawfully  intermarried  with  any  other  person,"  may 
have  beea  wholly  unnecessary.  At  the  same  time  it  may 
posubly  have  occurred  to  those  who  framed  the  act  that 
it  might  occasionally  happen,  that  one  of  the  two  parties 
to  dte  first  marriage  might,  during  tfae  life  of  the  other, 
have  lawfully  intermarried  with  a  third,  and  might  after- 
wards have  cohabited  again  with  the  original  husband 
or  wife,  till  the  death  of  one,  or  the  passing  of  the  act 
I  dunk,  however,  that  clause  was  introduced  only  for 
greater  cantion,  and  that  we  ought  not  to  construe  the 
act  so  that  a  marriage  may  first  be  treated  as  valid,  and 
ifierwarda  as  invalid.  The  first  marriage,  therefore,  was 
valid :  and  consequently  the  order  of  sessions  must  be 
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LrtTLEDALE  J.  The  second  section  renders  valid  mar- 
liages  which,  by  the  26  G.  2.  c.  S3.,  would  be  vrnd.  I 
tlnok  the  words  of  that  and  the  following  section  are,  in 
didr  nabiral  construction,  retrospective.  And  without 
ttpress  wtnds  to  a  contrary  efiecl,  we  coidd  not  a^  that 
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the  validity  given  by  this  act  to  marriages  was  intended 
to  be  shifting  and  uncertain.  The  proviso  in  the  third 
section,  that  **  the  act  shall  not  extend  to  render  valid 
any  marriage  declared  invalid  by  any  court  of  com- 
petent jurisdiction  before  the  passing  of  that  act,  nor 
any  marriage  where  either  of  the  parties  shall  at  any 
time  afterwards,  during  the  life  of  the  other  party,  have 
lawfully  intermarried  with  any  other  person,"  seems  to 
contemplate  cases  not  very  likely  to  happen  in  conjunc- 
tion with  the  circumstances  pointed  out  in  the  second 
section.  But  such  cases  are  possible.  Parties  might 
continue  to  cohabit,  yet  friends  might  choose  to  render 
the  marriage  invalid.  So  the  parties  to  the  original  mar- 
riage might  cohabit  together,  though  one  had  been  law- 
fully married  in  the  mean  time  to  another.  But  if  there 
could  be  a  floating,  shifting  validity,  the  consequence 
might  be,  that  children  might  be  legitimate  one  day  and 
not  another;  and  it  appears  to  me  that  this  is  not  con- 
templated by  the  act. 


Parke  J.  I  think  this  is  a  very  clear  case^  The 
second  section  renders  valid  marriages  otherwise  invalid 
by  the  26  G.  2.  c.  38.,  in  cases  where  the  parties  shall 
have  continued  to  live  together  as  husband  and  wife 
till  the  death  of  one  of  them,  or  till  the  passing  of  that 
act  Under  that  section,  therefore,  the  first  marriage 
would  be  valid ;  because  here  the  parties  did  continue 
to  live  together  till  the  passing  of  the  act.  Then,  the 
third  section  enacts,  that  the  act  shall  not  render  valid 
any  marriage  where  one  of  the  parties  shall,  during  the 
other's  life,  have  lawfully  intermarried  with  any  other 
persoii*  It  is  said  that  this  clause  is  prospective.  If  it 
^  be 


The  Kino 


iH  THE  First  Yeae  of  WILLIAM  IV. 

be  retroepectiTe  only,  there  can  be  no  question  in  the 
cue.  If  it  be  prospective,  this  absurdity  will  follow,  — 
that  parties,  whose  marriage  is  rendered  valid  bv  the  ivmui 
secood  section,  may  at  any  time  they  please  bastardize  ■Q^  ■>'' 
tbctr  issuer  by  contracting  a  subsequent  marriage.  d>lr». 
Such  a  construction  ought  not  to  be  given  to  the  words 
of  the  act,  unless  it  be  absolutely  necessary.  But 
then  it  is  said  that  if  the  construction  be  retrospective 
only,  this  clanse  is  useless.  That  would  not  be  a  suf- 
ficieDt  reason  ibr  so  absurd  a  construction  as  that  con- 
tended for  by  the  respondent  parish  :  but,  in  truth,  the 
duse  is  not  altogether  useless;  for  two  parties  may 
be  living  toeetber,  and  yet  one  have  married  another 
persrai;  and  this  case  is  provided  for  by  the  last  part  of 
dtt  third  section.  The  aigument  assumes  that  a  party 
cHmot  commit  bigamy,  without  ceasing  to  live  with  his 
fim  wife.  A  man  may  have  continued  to  cohabit  with 
Us  first  wife  till  the  passing  of  the  act,  or  the  death  of 
<M  of  the  parties,  and  yet  have  contracted  another,  and 
■  valid  marriage  in  the  mean  time. 

Patteson  J.  I  think  the  original  marriage  was  ren- 
dered valid  by  the  second  section,  and  that  the  third 
lection  has  a  retrospective  operation  only ;  and,  there- 
be^  that  the  marriage  of  the  pauper  to  Thmas  Laycock, 
•fter  the  passing  of  the  act  does  not  take  the  case  out  the 
Kcond  section. 

Order  of  sessions  quashed. 
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^^'^  GuTHiNG  against  Lynn. 

In  EMumpsitoQ     4  SSUMPSIT.     The  declaration  stated,  that  in  con- 

wammty  of  a       ^£\^ 

horse,  the  con-  sideration  that  the  plaintiff  would  buy  of  the  de- 

sideratioD  stated  '^ 

for  the  war-       fendant  a  certain  horse  for  a  certain  price  or  sum  of 

rantj  was,  that 

the  plaintiff       money,  to  wit,  63/.,  the  defendant  undertook  that  the 

would  purchase  >■  i  .  «      i         i         i  •     -^ 

the  hone  for  horse  was  souud :  and  it  was  averred,  that  the  plamti^ 

consideration.  Confiding  in  the  promise  and  representation  so  made, 

that  the  plain-'  bought  the  horse,  and  paid  the  defendant  63/. ;  but  that 

that  sum,  ^d,  ^^  horse  was  not  sound.     Plea,  the  geneiral  issue.     At 

luSy,*^^ld  **  ^^  ^^^  before  Alexander  C.  B.,  at  the  Lincoln  spring 

fendimt^^'  assizes  1830,  the  bargain  proved  was,  for  sixty  guineas, 

more,  or  the  ^.j  ^Y^^^  jf  j},g  hoTse  was  lucky  to  the  plaintiff,  he 

bujingofan-  ^  r  » 

oUier  horse;       ^gg  ^q  gjyg  5/^  more,  or  the  buying  of  another  horse. 
▼ariance,  the      It  was  Contended,  that  the  contract  proved  was  different 

conditional  pro- 
mise omitted  in  from  that  Stated  in  the  declaration,  and  that  there  ought 

the  declaration  ^ 

being  too  vague  to  be  a  nonsuit.     The  learned  Judge  refused  to  nonsuit, 

to  be  l^rally 

enforoedl  and     but  reserved  liberty  to  move,  and  a  verdict  was  found 
in  point  of  la^  for  the  plaintiff.     A  rule  nisi  was  afterwards  obtained 
romisc.      ^^^  entering  a  nonsuit  on  the  point  reserved,  or  for  re- 
ducing the  damages ;  and  now  the  Attomey^General  and 
Balgw/  were  to  have  shewn  cause,  but  the  Court  called 
upon 


Clarke^  Humphrey^  and  White  in  support  of  the  rule  for 
a  nonsuit.  There  was  a  fatal  variance  between  the  contract 
alleged  and  that  proved.  The  consideration  for  the  de- 
fendant's undertaking  was,  sixty-three  guineas  to  be  paid, 
and  something  more  to  be  done  if  the  horse  proved  lucky. 

The 
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The  entire  consideration  ought  to  have  been  set  forth* 
Clarke  ▼.  Gray  {a).  In  Churchill  v.  Wilkins  (ft),  the  con- 
tract declared  upon  was,  that  the  defendant  should  de- 
liver to  the  plaintiff  all  his  tallow  at  45.  per  stone ;  in 
the  contract  as  proved,  it  was  added,  that  if  the  plaintiff 
gave  any  other  person  more,  he  was  to  give  the  same 
to  the  defendant :  and  the  variance  was  held  fatal.  In 
Bb/the  V.  Bampton  (c),  which  was  an  action  on  the  war- 
ranty of  a  horse,  the  consideration  averred  was  551. ;  that 
proved,  55Lj  but  IZ.  to  be  returned  to  the  plaintiff  if  the 
horse  did  not  bring  him  5/.;  and  it  was  held  to  be  a 
variance,  the  agreement  declared  upon  being  absolute, 
and  that  proved  conditional.  So  here,  the  agreement 
proved  is  for  something  conditional,  beyond  the  pay- 
ment of  69L  In  Cave  v.  Coleman  {d)  the  contract  proved 
was,  that  the  buyer  should  give  100  guineas,  and  10/. 
more  if  the  horse  suited  him,  and  this  was  held  no  mate- 
rial variance  from  the  contract  alleged,  which  was  for  *^  a 
large  price,  to  wit,  105/. :  '*  Lord  Tenterden  C.  J.  observ- 
ing, ''  If  the  buyer  had  kept  the  horse,  I  do  not  see  how 
die  seller  could  have  maintained  any  action  to  recover 
die  10/.  The  buyer  might  have  said,  **  The  horse  does 
not  suit  me,  but  I  choose  to  keep  him  nevertheless." 
But  here,  if  an  action  had  been  brought  for  the  51. 
a  juiy  could  have  decided  whether  the  horse  had 
proved  lucky  or  not,  so  as  to  entitle  the  plaintiff  in 
sodi  action  to  <*  5/.,  or  the  buying  of  another  horse:" 
and  although  the  stipulation  to  give  ^^  the  buying  of 
another  horse"  may  appear  uncertain  and  difficult  to 
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(c;  3  Bingh.  472. 


{b)   1  r.  R,  447. 
{d)  5  Mann.  4-  R,  2. 
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I8SJ.        be  enforced,  yet  the  mention  of  5L  in  the  other  part 
Z  of  the  alternative,  would  have  shewn  sufficiently  what 

GoTHIIfO 

agnntt  the  parties  considered  such  a  bargain  to  be  worth. 
Again,  in  Cross  v.  Bartlett  (a),  where  the  declaration 
was  on  a  warranty  of  soundness  given  by  the  defendant 
in  consideration  that  the  plaintiff  would  exchange  horses 
with  him,  and  pay  him  25/.,  it  appeared  that  a  further 
part  of  the  consideration  was  a  warranty  by  the  plain- 
tiff that  his  horse  was  sound ;  and  this  variance  was 
held  fatal,  there  being,  over  and  above  the  consider- 
ation alleged  (as  Tindal  C.  J.  observed),  ^^  a  personal 
liability  imposed  upon  the  plaintiff,  and  on  which  he 
might  have  been  answerable  in  damages  if  his  horse 
should  turn  out  to  be  unsound."  It  is  true  the  con- 
sideration here  is  alleged  generally  to  be  money,  and 
the  particular  terms  are  stated  under  a  videlicet;  but 
the  consideration  was  not  merely  pecuniary ;  and  if  it 
it  were,  yet  as  it  forms  a  material  part  of  the  contract, 
mis-statement  of  it  is  not  aided  by  a  videlicet. 

Lord  Tenterden  C.J.  I  am  of  opinion  that  the 
rule,  as  to  entering  a  nonsuit,  must  be  discharged.  The 
substantial  and  operative  part  of  the  consideration  is 
sufficiently  alleged  in  the  declaration,  namely,  that  the 
plaintiff  should  purchase  a  certain  horse,  and  pay  for  it 
63/.  The  remaining  part,  that  if  the  horse  proved 
lucky,  the  plaintiff  should  give  5/.  more,  or  the  buying 
of  another  horse,  is  much  too  loose  and  vague  to  be 
considered  in  a  court  of  law.  Who  is  to  say  under 
what  circumstances  a  horse  shall  be  said  to  have  proved 

(a)  Z  Moore  4*  Poyne,  537. 

"lucky?" 
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"lucky?'*     The  price  at  which  the  horse  sold  would        1831. 
not  determine  it.     Suppose  a  year  passed  before  the        

Guthinq 

advanced  price  was  obtained ;  it  might  then  still  be  a  a^ahtsi 
question,  whether  the  bargain  had  been  lucky  or  not 
But  admitting  that  this  could  be  ascertained,  how  could 
the  contract,  to  give  51.  or  the  buying  of  another  horse, 
be  enforced  ?  It  is  at  the  option  of  the  contracting 
party  to  do  either;  and  what  could  be  made  of  an 
action  for  not  buying  another  horse  ?  The  party  sued 
might  say  he  was  ready  to  buy,  but  too  much  was 
asked.  We  must  suppose  the  substantial  part  of  the 
contract  to  be  that  declared  upon,  and  consider  the  rest 
as  amounting  merely  to  one  of  those  honorary  engage- 
ments which  seem  very  much  to  prevail  among  persons 
in  this  way  of  business. 

LiTTLEDALE  J.  I  am  of  the  same  opinion*  The 
only  part  of  the  plaintiff's  undertaking  which  is  distinct 
enough  for  legal  consideration  is  truly  set  out,  namely, 
to  buy  a  horse  at  the  price  of  6SL  That  is  substantially 
the  agreement  The  remaining  part,  which  is  in  the 
alternative,  must  be  looked  upon  as  honorary.  '^  The 
buying  of  another  horse  "  is  a  term  to  which  we  cannot 
assign  any  definite  meaning. 

Parke  J.  Supposing  it  to  be  ascertainable  under 
what  circumstances  the  horse  would  prove  lucky,  still 
the  undertaking  to  be  performed  in  that  event  is  in- 
capable of  being  reduced  to  such  certainty  as  to  form 
matter  of  legal  obligation.  It  is  in  the  alternative,  to 
give  5/.  or  the  buying  of  another  horse:  for  this  last 
purchase  neither  time  nor  terms  are  prescribed;  nor 

does 
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does  it  appear,  if  the  parties  differed  upon  it,  how  far 
the  plaintiff  was  to  continue  liable.  I  think  the  de- 
claration was  supported. 

Patteson  J.  concurred. 

Rule  for  entering  a  nonsuit  discharged. 


A  person  who 
pays  highway 
rate  within  a 
parish,  is  not 
rendered  a 
competent  wit- 
ness  by  the 
54  6.3.  c.l7a 
s.  9.  upon  the 
trial  of  an  issue, 
whether,  within 
that  parish 
there  is  a  cut- 
torn  that  aU 
persons  resid- 
ing therein, 
whose  duty 
it  is  to  cause 
the  highways 
within  the  pa- 
rish to  here- 
paired)  may 
take  shingle 
from  the  sea- 
beach  for  the 
purpose  of 
such  repair; 
the  custom  not 
being  a  matter 
relatiog  to  ratio 
or  cesses  within 
the  meaning  of 
the  act. 


Sir  Henry  Oxemden^  Bart,  against  Palmer. 

npRESPASS  for  breaking  and  entering  a  close  of  the 
plaintiff,  in  the  parish  of  Heme^  in  the  county  of 
Kenti  called  The  Beachy  and  taking  and  digging  up  large 
quantities  of  earth,  stones,  gravel,  and  shingle  there, 
and  taking  and  carrying  away  the  same.  Plea,  first, 
not  guilty ;  secondly,  that  the  close  called  The  Beach 
wf»  part  of  certain  waste  land  between  high  and  low 
water  mark,  within  the  parish  of  Heme^  in  the  county 
aforesaid,  and  that  within  that  parish  there  was  an  ancient 
custom  that  all  persons  residing  within  the  parish,  whose 
office  or  duty  within  the  parish  might  require  them  from 
time  to  time  to  cause  all  and  every  highway  and  high- 
ways lying  within  *  the  parish  to  be  amended  and  pre- 
served, should  have  the  right  of  digging  up,  taking 
and  carrying  away  stones,  shingle,  &c.  from  and  out  of 
the  said  close  in  the  declaration  mentioned,  for  the  pur- 
pose of  laying  and  using  the  same  on  and  about  the  said 
highways,  for  the  amendment  and  preservation  thereof, 
every  year,  at  all  times  of  the  year,  when  and  as  often  as 
occasion  should  require.  Averment  that  the  defendant, 
before  and  at  the  times  when,  &c.  in  the  declaration 

mentioned, 
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moitioiied,  was  one  of  the  surveyors  of  the  highways 
withui  the  parish,  and  residing  therein;  and  that  bis 
duty,  as  such  surveyor,  required  him  to  cause  the 
highways  within  the  parish  to  be  amended  and  pre- 
serred  from  time  to  time  as  occasion  might  require. 
The  plea  then  justified  the  taking  of  the  shingle  for  that 
porpose.  Replication  denying  the  custom;  and  upon 
that  issue  was  joined.  At  the  trial  before  Park  J^  at 
the  Spring  assizes  for  the  counly  of  I^nt  1829,  the 
defendant,  in  order  to  prove  the  custom,  tendered  as 
witnesses,  persons  who  were  occupiers  of  houses  and 
lands  in  the  parish  of  Heme,  and  contributed  to  the 
highway  rate  there ;  their  testimony  was  objected  to,  on 
the  ground  that  they  had  an  interest  in  the  matter  in 
imoe,  inasmuch  as  if  the  custom  were  established,  it 
would  have  the  effect  of  diminishing  the  highway  rate 
ID  future.  The  learned  Judge  was  of  thu  opinion,  and 
fleeted  the  witnesses.  A  verdict  having  passed  for 
the  plaintiff,  a  rule  nisi  was  obtained  in  Mader  term 
18S9  for  a  new  trial,  on  the  ground  that  the  witnesses 
were  improperly  rejected ;  and  at  the  sittings  in  banc, 
after  TVinity  term  1830,  before  Lord  Tenterden  C.J., 
Ba;^  J.,  and  IMOedaU  J^ 

Brodrick  shewed  cause.  The  parishioners  rated,  or 
liable  to  be  rated,  were  properly  r^ected  in  this  case, 
inasmuch  as  by  reason  of  their  liability  to  the  rate,  they 
had  an  interest  in  the  matter  in  issue;  for  if  the  cus- 
tom were  established,  the  highway  rates  would  be  di<- 
nisbed,  as  the  materials  for  repairing  the  highways 
would  be  obtained  free  of  all  expense  except  that  of  ear- 
ns^ At  common  law,  therefore,  such  rated  parbhioners 
would 
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would  be  incompetent.  The  only  question  is,  whether 
they  are  rendered  competent  by  the  statute  54  G.  S. 
c.  170.  s.  9.  (a)  It  will  be  said  that  they  are  within  the 
words  denoting  the  first  class  of  persons  mentioned  in 
that  section,  which  are,  ^^  that  no  inhabitant  or  person 
rated,  or  liable  to  be  rated  to  any  rates  or  cesses  of  any 
district,  parish,  &c.  or  wholly  or  in  part  maintained  or 
supported  thereby,  shall  be  deemed  to  be  by  reason 
thereof  an  incompetent  witness  for  or  against  such 
district,  parish,  &c.  in  any  matter  relating  to  such 
rates  or  cesses.'*  The  question  is,  whether  the  cus- 
tom here  in  issue  was  a  matter  relating  to  the  rates 
or  cesses  contemplated  in  the  act.  It  is  material,  with 
a  view  to  a  sound  construction  of  this  part  of  the  sec- 
tion, to  consider  the  object  of  the  statute  and  the  par- 
ticular matter  to  which  it  related.  It  is  entitled  an  act 
to  repeal  certain  provisions  in  local  acts  for  the  main- 
tenance and  regulation  of  the  poor,  and  to  make  other 
provisions  in  relation  thereto.  The  preamble  recites, 
that  local  acts  had  passed  containing  enactments  relating 
to  the  maintenance  of  the  poor,  varj'ing  the  general 

(a)  SecL  9.  enacts,  *'  That  oo  inhabitant  or  person  rated  or  liable  to 
be  rated  to  any  rates  or  cesses  of  any  district,  parish,  &c. ;  or  wholly  or  in 
part  maintained  or  supported  thereby ;  or  executing  or  holding  any  office 
thereof  or  therein,  shall,  before  any  court  or  person  or  persons  whatsoercr, 
be  deemed  to  be  by  reason  thereof  an  incompetent  witness  for  or  against 
such  district,  parish,  &c.  in  any  matter  relating  to  such  rates  or  cesses ;  or 
to  the  boundary  between  such  district,  parish,  &c  and  any  adjoining  dis- 
trict, parish,  &c.;  or  to  any  order  of  removal  to  or  from  such  district* 
parish,  &c  ;  or  the  settlement  of  any  pauper  in  such  district,  parish,  ftc. ; 
or  touching  any  b&^tards  chargeable  or  likely  to  become  chargeable  to  such 
district,  parish,  &c,  ;  or  the  recovery  of  any  sum  or  sums  for  the  charges 
or  maintenance  of  such  bastards ;  or  the  election  or  appointment  of  any 
officer  or  officers ;  or  the  allowance  of  the  accounts  of  any  officer  or  officers 
of  any  such  district,  parish,  &c. ;  any  law,  usage,  statute,  or  custom  to 
the  contrary  in  anywise  notwithstanding.*' 

law 
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kw  with  respect  to  particular  districts,  parishes,  &c;        1831. 
and  that  it  was   expedient  that  some  of  those  enact- 

OXCNDSW 

masts  should  be  repealed,  and  other  provisions  con-       agama 
tained  in  such  acts  be   made  general.     The  subject- 
matter  of  the  act  was   entirely  ^^  the  poor,**  and  the 
cksject  was  to  amend   the  laws  for  their  maintenance 
and    regulation.      Construing   the  ninth  section  with 
reference  to  the  general  object  which  the  legislature 
had  in  view,  the  rates  and  cesses  therein  mentioned 
most  mean  rates  and  cesses  made  for  the  relief  of  the 
poor;    and   then  that   section  will  have  the  effect  of 
rendering  competent  all  persons  rated  or  rateable  to  the 
relief  of  the  poor,  in  all  questions  relating  to  the  poor 
rate,  and  in  all  the  other  cases  specifically  enumerated 
in  that  section.     The  question  here  was  not  one  which 
in  any  degree  related  to  the  poor  rates,  nor  is  this  one 
of  the  other  enumerated  cases,  where  an  inhabitant  pay- 
ing or  liable  to  pay  rates  is  expressly  rendered  com- 
petent.    The  words  of  this  section,  "  whoUy  or  in  part 
mpported  thereby j*^  shew  that  the  rates  and  cesses  were 
those  intended  to  support  the  poor.     It  may  be  ques- 
tionable even  whether  rate  payers  are  by  the  first  words 
of  the  section  rendered  competent  in  any  cases  except 
those  in  which  the  parish  is  either  in  form  or  substance 
the  litigant  party :  and  also,  whether  the  subject  matter 

• 

in  issue  must  not  be  one  affecting  a  rate  already  made ; 
not  something  which  may  affect  a  rate  to  be  made  in 
future.  In  Meredith  v,  Gilpin  (a),  where  rated  pa- 
rishioners were  held  admissible  as  witnesses  for  the 
defendants,  the  question  was  one  between  an  individual 
and  the  parish,  viz.  whether  the  land  belonged  to  the 

(a)  6  Price,  146. 

overseers. 
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1881.  overseers.  If  it  did,  it  vested  in  them  as  trustees  in  aid 
Q^^^^  ^  of  the  poor  rate,  and  this,  therefore,  in  some  degree, 
againsi  related  to  the  rate  made  for  the  relief  of  the  poor.  In 
Heudebourck  v.  Langion  (a).  Lord  Tenterden  appears  to 
have  held  at  Nisi  Prius,  ^^  that  the  statute  rendered 
inhabitants  of  a  parish  witnesses  in  an  action  by  the 
aurveyor  of  the  highways  against  his  predecessor  Ux 
penalties  for  not  accounting,  and  for  the  balance  of 
monies  in  his  hands."  That  is  certainly  an  authori^ 
against  the  plaintiff;  but  the  case  was  mainly  decided 
on  motion  for  a  new  trial,  on  grounds  independent  of 
this  point  (6). 

i^nfeVSeijtandComyncontr^  The  statute  rendered 
the  parishioners  competent.     It  is  a  well  established  rule 
of  construction,  that  the  preamble  of  a  statute  does  not 
necessarily  limit  the  enacting  clause,  if  the  scope  and 
meaning  of  the  words  diere  used  admit  larger  objects 
than  those  embraced  in  the  preamble.    The  ninth  section 
of  the  statute  was  intended  to  remove  objections,  which, 
in  practice,  had  been  found  most  inconvenient.    It  is 
'    sufficiently  general  in  its  terms  to  include  the  present 
case.  The  word  *^  cesses  "  is  not  usually  applied  in  acts 
of  parliament  to  denote  poor  rates.     The  enumeration 
(rf'in^ances  is  for  the  sake  of  example,  and  not  intended 
to  exclude  all  which  are  not  specified.     It  would  be 
narrowing  the  construction  too   much  to  confine  the 
operation  of  the  early  part  of  this  clause  to  those  cases 
where  the  parish  is  actually  a  party.     In  Meredith  v. 
Gilpin  (c)  the  parish  was  not  in  form  a  litigant  party, 

(a)  \M.iM.i02ik.  {b),  {h)  See  the  cue,  10  27.  {•  C  546. 

(c)  61VKff9l46. 

though 
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though  it  was  substantially  interested.     So  it  is  here.     '  1831. 
In  Marsden  v.  Stanfield  (a),  the  parish  was  not  strictly.      ^ 
though  it  was  substantially,  a  party.     The  issue  was       ^gaina 
whether  a  certain  messuage  was  situate  within  a  cha- 
pelry;   and  it  was  held,  that  a  person  who  occupied 
rateable  property  within  the  chapelry  was  a  competent 
witness  to  prove  that  it  was  so  situate,  according  to  the 
rule  of  the  common  law ;  and,  secondly,  if  not  at  com- 
mon law,  that  he  was  rendered  competent  by  the  ninth 
section  of  the  54*  G.  3.  c.  170.,  on  the  ground  that  the 
substantial  question  in  the  case  was,  whether  the  owners 
of  the  property  were  liable  to  contribute  to  the  rates  ? 
and,  therefore,  it  was  a  question  relating  to  the  rates 
or  cesses  of  the  dis^ict     It  never  could  have  been 
intended  by  the  legislature,  that  persons  who  have  a 
direct   interest  in   the   result   of  the    suit   should  be 
thereby  rendered  capable  of  being  witnesses,  and  that 
others,  whose  interest  is  equally  strong,  but  indirect, 
should  not  be  so.     Rex  v.  Hat/man  {b)  was  the  case  of 
an  indictment  against  a  private  individual  for  not  repair- 
ing a  bridge^  on  a  liability  ratione  tenurae.     It  therefore 
only  incidentally  affected  the  parish,  yet  the  witness  was 
admitted,   as  being   made  competent   by   the   statute. 
[B(n^  J.     The  parishioners  were  probably  the  prose- 
cutors.l    Heudebourck  v.  Langf(m(c)  was  substantially 
a  question  in  which  the  parish  was  interested.     But  it 
was,  in  form,  an  action  between  two  individuals.    Here, 
if  the  custom  were  established,  the  parishioners  would 
be  materially  benefited,  for  the  repair  of  the  roads  would 
be  effected  ^t  a  cheaper  rate,  and  that  was  the  species 

(a)  7B.ta  815.  (i)   1  Moody  4;  Jf.  401. 

(e)  1  Moodjf  i  U,  402.  o.  (b^  ^ 
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1831.       of  interest  which  the  ninth   section  of  the  act  con- 

OnNDxir      teroplated.     In  Meredith  v.  Gilpin  (a)  the  question  was, 

agamtt        whether  the  land  were  vested  in  the  overseers  of  the 

Palmxe. 

poor  under  a  local  act,  by  the  provisions  of  which,  if 
they  had  a  right  to  it,  it  would  be  vested  in  trust  for 
the  parish  in  aid  of  the  poor  rates ;  and  it  was  held, 
that  a  rated  inhabitant  was  an  admissible  witness  by 
virtue  of  the  statute ;  Wood  B«  being  of  opinion  that  the 
matter  in  dispute  was  one  of  those  contemplated  by  the 

■ 

act,  since  it  related  to  a  fund  out  of  which  the  rates 
were  to  be  so  far  diminished.  So,  the  question  raised 
in  this  action,  whether  the  parishioners,  whose  duty  it 
was  to  repair  the  highways,  were  entitled  to  take  shingle 
from  the  sea-beach,  was  a  matter  relating  to  the  rates  or 
cesses;  for,  if  the  custom  were  once  establbhed,  the 
materiab  for  effecting  such  repairs  would  be  procured 
free  of  all  expense  but  that  of  carriage,  and  the  highway- 
rate  would  be  in  future  diminished.  The  last-mentioned 
case,  at  all  events,  shews  that  the  clause  in  question 
should  be  construed  most  liberally  with  reference  to  the 
object  contemplated  in  it. 

Cur.  adv.  vuU. 

I 

Lord  Tenterden  C.  J.  in  the  present  term  delivered 
the  judgment  of  the  Court.  We  are  of  opinion  that 
the  witnesses  were  properly  rejected.  It  is  quite  clear 
that,  at  common  law,  the  inhabitants  of  this  parish 
would  not  be  competent  witnesses,  because  they  have 
an  interest,  inasmuch  as  if  the  custom  be  established  the 
materials  for  the  repair  of  the  highways  will  in  future  be 

(o)  6  Price,  146. 
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obtained  at  little  or  no  expense,  and  the  highway-rates        18S1. 
thereby  be  diminished.     It  was  contended,  however,  that        ' 
the  inhabitants  were  in  this  case  rendered  competent  wit<-       -S^?^. 
nesses  by  the  statute  54*  G.  3.  c.  170.  5. 9.     (His  Lord- 
ship, after  reading  the  section,  proceeded  as  follows :)  — 
And  the  case  of  Meredith  v.  Gilpin  (a)  was  cited  as  an 
authority  to  shew  that  the  witnesses  were  improperly 
rgected.     That  was  an  action  of  trespass  against  the 
oferseers  of  a  township,  and  the  principal  question  was, 
whether  the  lands  were  vested  in  the  overseers  under 
a  local  act  of  parliament,  and,  according  to  the  printed 
report,   the   Court  of  Exchequer  determined  that  the 
rated  inhabitants  were  not  incompetent  witnesses  on  the 
part  of  the  defendants,  the  overseers,  although  the  lands, 
if  vested  in  them,  would  be  Vested  in  trust  for  the  parish 
ia  aid  of  the  poor-rates.     The  Court  considered  the 
matter  in  issue  as  one  relating  to  the  rates.     On  con- 
nderation,  we  entertain  great  doubts  whether  that  case 
was  properly  decided,  and  whether,  even  there,  the  mat- 
ter could   properly  be  said   to  concern  the  poor-rate 
within  the  meaning  of  the  act  of  parliament.     The  great 
object  of  that  act  was  the  poor.     Their  maintenance  and 
regulation  was  the  matter  principally  in  the  view  of  the 
^islature.     The  question  raised  in  the  present  case  was 
DOC  one  which  in  any  degree  related  to  the  maintenance  of 
the  poor,  but  to  an  object  perfectly  distinct ;  it  was  not  a 
Ctte,  therefore,  within  the  general  mischief  contemplated 
by  the  legislature,  and  recited  in  the  preamble.     Still  the 
words  of  the  ninth  section  are  large  enough  to  embrace 
olijects  not  within  the  preamble ;   and  taken  by  them- 

(a)  6  Price,  146. 
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1831.        selves,  they  would  seem  to  render  any  person,  liable  to 

be  rated  to  any  rates  or  cesses  of  any  parish,  a  com- 

againsi        petent  witness  for  or  against  such  parish  in  any  manner 

Palmer. 

relating  to  such  rates  and  cesses.  We  cannot,  however, 
say,  that  the  question  as  to  the  existence  of  the  custom 
to  take  shingle  from  the  sea-beach  for  the  purpose  of 
repairing  the  highways  in  the  parish,  was  one  which 
did  properly  and  strictly  relate  to  rates  or  cesses  of  the 
parish,  within  the  meaning  of  this  act  of  parliament ; 
and  if  it  be  not  strictly  and  properly  a  matter  relating 
to  them,  it  is  clear  that  the  persons  tendered  as  wit- 
nesses were  not  rendered  competent  by  the  statute. 
The  custom  which  was  the  matter  in  issue,  if  it  had  been 
established,  would  not  have  affected  any  rate  already 
made,  and  although  it  might  affect  future  highway-rates, 
^e  thmk  that  it  was  not  on  that  account  a  matter  re- 
lating to  rates  or  cesses  within  the  meaning  of  this  act  of 
parliament 

Rule  discharged* 
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Rogers  against  Wood  and  Another. 

"PROHIBITION.     An  information  in  the  nature  of  Upon  the  trial  j^^ 

A  1       •        1  1      .  of  an  issue  in  ^^ , 

quo  warranto  having  been  exhibited  in  the  court  of  prohibition,    ^SfA 
session  for  the  county  palatine  of  Chester  to   try  the  usurpation  of  /^^* 
plaintiff's  title  to  the  office  of  mayor  of  Chester^  a  plea  quo*^arwnto 
to  the  jurisdiction  was  pleaded,  and  a  rule  obtained  in  ^emioned'waa 
this  Court  for  a  prohibition  directed  to  the  judfires  and  co™!"*!'*^  out 

^  •»      o  of  the  juns- 

prothonotary  of  the  court  of  the  county  palatine,  and  to  diction  of  the 

''  ^  county  palatine, 

the  relators,  on  the  ground  that  the  city  of  Chester^  be-  ^nd  within  that 

,  of  the  city, 

ing  a  county  of  itself  by  charter  21  i/.  7.,  was  not  otchetter\  a 

within  the  jurisdiction  of  the  court  of  session  for  the  the  remem- 

county  palatine,  as  to  offences  quasi  criminal  committed  ^f^^  Court  of 

within  the  city.     The  rule  being  made  absolute,  the  ^^^^"^"^ 

plaintiff  declared  in  prohibition.     The  issue  in  prohi-  P^'^^g  ^ J*  • 

■^  *  ■  decree  made 

bition  was,  whether  the  usurpation  of  the  office  in  the  ("f^®*"  bearing 

*'  of  a  complaint 

quo  warranto  information   mentioned,   was  committed  against  the  citi- 

,  .         acns  of  Chester, 

withm  or  out  of  the  jurisdiction  of  the  court  of  session  and  their  an. 

swcr  ^  hv  the 

of  the  county  of  Chester.  At  the  trial  before  Taddi/  Serjt.  Lord  High 
at  the  Shropshire  assizer  1829,  the  following  documents  ^^^"Xthe 
produced  from  the  decree  book  in  the  remembrancer's  ^e^ExehLu^ 
office   of  the   Court  of  Exchequer   were   received    in  ^^  ""*^®'  ^^^^ 

*  surer,  and  tlie 

evidence  for  the  defendants :  —  "  Civitas  Cestr.     Me-   Chief  Baron, 

with  tlie  advice 

morand.  that  in  this  present  term  of  St.  Michael^  viz.  the  and  assent  of  a 

,  qucen*s  scr- 

9th  day  of  November^  in  the  fourth  year  of  the  reign  of  jeani,  and  the 

«,,.     ,,11  r  ^-t     t    a  /*   -rt      t       1     Quecn's  At- 

Emabeth  by  the  grace  of  Ood,  &c.,  queen  ot  Englatidf  torney  and  So- 
licitor General, 
tad  others  of  the  same  court:  Held,  that  this  document  was  not  admissible  in  evidence  aa 
a  decree,  because  it  was  not  a  decree  of  the  Court  of  Exchequer  nor  of  any  court  known 
to  the  law  at  the  time  when  it  purported  lo  have  been  made ;  nor  as  an  award,  because 
there  appeared  no  voluntary  submission  of  parties ;  nor  as  evidence  of  reputation,  because 
the  psnies  making  the  decree  had  no  knowledge  of  the  subject,  except  that  which  they 
Mved  in  the  course  of  the  proceeding. 

R  3  &c., 
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J8S1.       &c.,  John  Webster,  one  of  the  aldermen  of  the  city  of 
""""^        Oiester,  John  C&ixrper,  another  alderman  of  the  said  city, 

Rogers  . 

ognmst  and  late  mayor  of  the  same,  Richard  Dutton  and  Thomas 
PiUerSi  late  sheriffs  of  the  said  city,  and  William  Ham- 
neUj  now  one  of  the  sheriflfs  of  the  said  city,  appeared 
before  the  Right  Honourable  William  Marquis  of  Win- 
Chester,  Lord  High  Treasurer  of  England,  Sir  Edward 
Saunders,  Knight,  Lurd  Chief  Baron,  Sir  Walter  Mild- 
may.  Knight,  Chancellor  of  the  Exchequer  at  Westmin- 
ster, George  Frywell  and  Thomas  Pyme,  Esquires,  two  of 
the  Queen's  Majesty's  barons  of  the  said  Exchequer,  John 
Thockintoti,  Esquire,  justice  of  Chester,  Gilbert  Gerrard 
and  William  Rosewell,  Esquires,  attorney  and  solicitor 
general  unto  her  Majesty,  and  also  Sir  Thomas  Saunders, 
Knight,  the  Queen's  Majesty's  remembrancer  of  the 
said  Court,  and  other  her  grace's  officers  and  ministers 
of  the  same  Court,  being  present  at  the  dwelling  house 
of  the  said  Lord  Treasurer  in  London,  and  then  and 
there  the  said  citizens  being  upon  good  ground  charged 
by  the  said  Lord  Treasurer  that  ihey  by  colour  of  their 
charter,  and  also  of  the  offices  of  mayoralty  and  of 
sheriffs,  had  estranged  themselves  from  the  duty  which 
they  owed  to  the  royalty  and  regal  jurisdiction  of  the 
county  palatine  of  Chester,  and  refused  to  obey  writs  and 
process  to  them  directed  in  her  Majesty's  name  under 
the  seal  of  the  county  palatine,  and  that  they  encroached 
upon  the  regality,  liberties,  and  privileges  of  that  county 
palatine,"  &c.  they,  the  said  citizens,  having  with  them 
two  Serjeants  as  counsel  at  law,  answered  by  referring 
to  divers  charters,  and  particularly  stating  that  by 
charter  of  King  Henry  VIL,  the  city  was  made  a 
county  of  itself,  and  separated  from  the  county  palatine, 
and  that  the  mayor  and  sheriffi  of  the  city  were  the  only 
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judges  of  all  causes  arising  within  the  city,  and  that  the  18SL 
city  was,  by  the  said  charter,  exempt  from  the  jurisdic-  •— 
tion  of  the  county  palatme,  and  from  all  manner  of  againgt 
writs  and  process  proceeding  out  of  the  Court  of 
Exchequer  of  the  same.  The  answer  of  the  deputy 
chamberlain  of  the  county  palatine  was  then  stated, 
ailing  that  the  city  of  Chester  was  parcel  of  the  county 
palatine.  See.  before  the  granting  of  the  charter  of 
Henry  VIL,  and  subject  to  the  jurisdiction  of  the  Earls 
of  Chester  J  which  earldom,  until  there  should  be  a  prince, 
was  in  the  Queen;  and  although  the  city  was  by  that 
charter  made  a  county  of  itself,  as  distinguished  from  the 
county  of  Chester^  yet  it  was  not  exempt  from  the  juris- 
diction of  the  county  palatine ;  in  proof  of  which  the 
deputy  and  his  counsel  produced  various  documents: 
that  the  citizens  of  Chester  not  having  with  them  their 
charters  to  produce,  it  was  ordered  that  the  citizens 
should  appear  to  ans.wer  unto  such  articles  as  should 
be  in  writing  laid  against  them  on  the  first  day  of  the 
next  term,  till  which  time  final  order  in  the  premises 
was  deferred ;  and  that,  in  the  meanwhile,  the  juris- 
diction of  the  county  palatine  should  be  obeyed :  and 
that  the  deputy-chamberlain  should  put  the  articles  in 
writing  and  give  copies  to  the  said  citizens.  The  other 
document,  which  purported  to  be  oi Hilary  term,  5  Eliz.^ 
recited  that  debate,  strife,  ahd  controversy  had  been  had 
m  this  court  of  exchequer,  and  that  the  mayor,  sheri£&, 
and  citizens  had  sent  up  their  recorder,  with  all  their 
charters,  &c.,  and  that  the  matter  had  been  divers  times 
heard  and  thoroughly  debated  before  the  Marquis  of 
Winchester^  Lord  High  Treasurer  of  England;  Sir 
Walter  Mildmayj  Knight,  Chancellor  of  this  Court  of 
Exchequer;  Sir  Richard  SackoiUej  Knight,  Under  Trea- 
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1831.        surer,  and  Sir  Edward  Saunders^  Knight,  Chief  Baron, 
"  of  the  same  Court,  by  the  advice  and  assent  of  Thomas 

KOGIRS 

a^intt  Carusy  Esq.,  serjeant  at  law  to  the  Queen,  and  G.  Ger'" 
rard  and  W.  RoseweUj  Esquires,  her  grace's  attorney  and 
solicitor-general,  and  others  of  the  said  Court  of  Ex- 
chequer; and  it  then  stated  that  upon  deliberate  consider- 
ation of  the  records  produced,  it  appeared  that  the  county 
palatine,  from  time  immemorial,  had  been  a  county  pala- 
tine, and  had  regal  jurisdiction  ;  that  the  city  of  Chester 
was  and  is  parcel  thereof,  and  the  court  of  exchequer  of 
the  said  county  was  the  ordinary  chancery  court  of  the 
county  palatine;  that  the  chamberlain  was  the  chancellor 
and  chief  officer  of  the  said  Court,  for  all  causes  apper- 
taining to  the  jurisdiction  of  chancellor,  and  that  the 
officers  of  the  city  had  used  and  ought  to  make  return  of 
all  process  to  them  directed  under  the  seal  of  the  earl- 
dom ;  and  then,  after  adverting  to  the  charter  of  the  city, 
the  document  proceeded,  '^  It  is  ordered,  decreed,  and 
declared,  that  the  said  city  is  within  and  a  member  of 
the  said  county  palatine,  and  the  same  is  and  ought  to 
be  within  and  member  thereof,  and  so  shall  be  from 
hencefortli  esteemed,  used  and  taken  ;  and  that  the 
officers  of  the  same  city  shall  from  time  to  time  make 
a  good  and  sufficient  return  of  all  such  writs  of  corpus 
cum  caus&  and  other  writs  as  shall  be  to  them  di- 
rected under  the  seal  of  the  said  earldom,  according 
to  the  tenor  of  the  same  writs:  that  the  said  court 
of  exchequer  is,  and  time  out  of  mind  of  man  hath 
been,  the  chancery  court  of  the  said  county  palatine,  as 
well  for  the  granting  of  all  original  process  as  for  pro- 
.ceeding  in  and  determining  of  traverses  and  other  mat- 
ters of  equity  appertaining  to  the  jurisdiction  of  a  chan- 
cellor, and  that  the  chamberlain  is,  and  always  hath 

been, 


Wood. 


IN  THE  First  Year  of  WILLIAM  IV,  249 

been,  the  chancellor  and  chief  officer  of  the  said  court        1831. 
of  exchequer  at  Chester.    Also  it  is  further  ordered,  &c.       — 

Roaxu 

that  the  said  mayor  and  citizens  shall  and  may  hold  plea  agswnM, 
by  plaint  after  the  course  of  the  common  laws  of  this 
realm  in  their  courts  of  portmote  and  pentice  within  the 
said  city  of  all  manner  of  pleas  rising  within  the  liberties 
of  the  said  city,  as  well  real  and  personal  as  mixt  (ex- 
cept pleas  of  dower  and  right),, and  of  pleas  of  the 
crown,  according  to  the  tenor  and  effect  of  their  char- 
ters and  of  tlie  customs  of  the  same  city,"  &c.  It  was 
objected  by  the  plaintiff's  counsel,  that  the  instrument 
produced  as  a  decree  of  the  court  of  exchequer  was  not 
a  record  of  that  court,  but  a  mere  entry  of  something 
done  by  persons,  some  of  whom  were  judges  of  the 
court  of  exchequer,  and  others  not;  secondly,  that  it 
was  not  made  in  any  suit  before  that  Court,  of  which 
cognizance  could  be  taken ;  thirdly,  that,  if  it  were  to 
be  considered  a  decree,  no  bill  and  answer  were  proved. 
The  jury  found  a  verdict  for  the  defendants;  and  a 
rule  for  a  new  trial  having  been  obtained  on  the  above 
grounds, 

Campbell  and  J.  Jervis  shewed  cause,  at  the  sittings 
in  banc  after  Trinity  term  1830,  before  Lord  Tenter^ 
den  C.  J,,  Bayley  J,,  and  Littledale  J.  The  decree  in 
question  was  a  good  decree  or  judgment  of  the  Court 
of  Exchequer.  From  Madox^s  Exchequer^  c.  21.  s.  1.  it 
appears  that  the  Lord  High  Treasurer,  while  that  office 
was  exercised  by  one  person,  was  a  judge  of  the  Court 
of  Exchequer,  with  the  Chancellor  of  Exchequer,  Chief 
Baron,  and  other  Barons,  and  that  decrees  were  made 
by  them  with  the  advice  and  assent  of  the  King's 
council.     The  under-treasurer  was  also  then  a  naember 
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1881.       of  the  Court  occasionally.    [^Taunton,  contrii,  admitted 
_  that  the  Trea5arer,  Chancellor  of  the  Exchequer,  the 

Rooms  ^  . 

ogintt  Chief  and  other  Barons,  constituted  the  Equity  Court 
of  Exchequer,  but  denied  that  the  under-treasurer  was 
a  component  part  of  it]  In  Sir  Thomas  fVrotVs  case  (a), 
the  following  note  appears  by  Saunders  C.  B.,  to  whom 
the  report  was  submitted  before  it  was  printed :  *^  That 
Saunders  C.  B.  put  the  other  barons  in  mind  of  the 
great  assembly  of  all  the  justices  on  the  28th  day  of 
Ajprtlf  in  the  first  year  of  the  reign  of  Queen  Mary, 
of  which  assembly  the  said  Chief  Baron  was  one,  to- 
gether with  Eyre,  Master  of  the  Rolls ;  Baker,  under' 
treatitrer  of  the  exchequer ;  Griffin,  Attorney-General ; 
and  Cordel,  Solicitor-General;  when  it  was  resolved, 
that  patents  without  the  words  pro  nobis,  hasredibus  et 
successoribus  nostris,  being  granted  for  the  corporal 
exercise  of  an  office  or  service,  are  good."  The  case 
referred  to  by  Saunders  C.  B.  is  reported  in  Dyer,  92. 
pi.  20.  The  decree  in  JVroth*s  case  shews  that  the 
Queen's  Setjeants  and  Attorney  and  Solicitor-General 
were  called  in,  and  the  opinion  of  the  Judges  of  C.  P. 
also  taken  by  the  Court  of  Exchequer  before  giving 
judgment.  In  Pried s  Law  and  Course  of  the  Court  of 
Exchequer,  book  i.  c.  2.,  it  is  stated,  that  the  Attorney 
and  Solicitor-General  were  fi*equently  called  in  in  fbrm*er 
times  with  the  King's  Seijeants  and  others  of  the  King's 
counsel,  to  assist  the  Court  of  Exchequer  with  their 
advice  in  matters  depending  before  the  barons,  which 
were  not  mature  for  judgment:  in  support  of  which 
position  the  author  refers  to  the  forms  afterwards  cited, 
in  c.  14.,  and  to  the  records  of  the  Court.     Then,  if  the 

(a)  Plawd.  459. 
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Court  was  constituted  thus  before  Elizabeths  time,  the        1881. 
plaintiff  must  shew  thft  such  constitution  bad  become       — — * 

^  Rooims 

ilfegal  at  the  time  when  the  decree  was  made.     As  to       agatntt 
the  fonn  of  the  document  in  question,  it  is  true  that  it 
appears  to  be  a  decree,  without  bill  or  answer.      It 
may  have  come  on  by  way  of  petition.     It  is  stated  by 
Madoxj  c.  22.  s.  8.,  that  the  records  or  bundles  made  up 
by  the  remembrancers  of  the  exchequer  contain,  among 
olber  things,  many  entries  or  memorandums  made  pro 
commodo  regis,  to  control  accomptants,  or  to  save  the 
king's  right,  either  by  way  of  memorandum  pro  rege,  or 
of  loquendum  cum  rege,  or  loquendum  cum  justiciario, 
or  cam  concilio  regis.    And  among  these  entries  there 
appear  many  which  concern  franchises ;  as,  touching  the 
fiur  at  St.  Ive  belonging  to  the  Abbot  of  Bamsey  $  con- 
oeming  a  claim  of  the  Bishop  of  lAnccin  to  have  the 
chattels  of  his  men  who  were  fugitives  or  hanged ;  con- 
cerning certain  charters  produced  at  the  Exchequer  on 
behalf  of  Walter  de  Esselye  g  concerning  the  town  of 
Bedford  not  being  tallaged,  when  the  king's  and  other 
demesnes  were  tallaged.     The  document  now  in  ques- 
tion may  be  considered  as  belonging  to  this  class  of  re- 
cords.    Again,  the  general  jurisdiction  of  the  county 
palatine  in  quo  warranto  not  being  disputed;  and  the 
controversy  being,  whether  the  city  of  Chester  be  exempt 
from  that  jurisdiction,  the  question  is  one  of  boundary, 
and  this  document  may  be  received  as  evidence  of  r^ 
putation.     Besides  it  may  be  admissible  as  an  award, 
for  the  parties  (the  city  officers  on  the  one  hand,  and 
the  deputy  chamberlain  on  the  other)  having  appeared 
must  be  taken  to  have  submitted  their  differences  to 
those  who  made  the  decree.- 
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1831.  Taunton  and  Tynxhitt  contrL     The  instrument  put 

„  in  as  a  decree  of  the  C!ourt  ofTExchequer  was  not  the 

<vo»nit        regular  judgment  or  decree  of  any  accredited  court,  but 

Wood. 

the  order  of  an  anomalous  jurisdiction,  unknown  to  the 
law,  and  not  binding  on  the  subject.  The  introduction 
of  persons  merely  laymen  to  act  as  judges  is  a  breach  of 
that  usage  and  prescription  by  which  alone  the  superior 
courts  exist  and  enjoy  authority.  This  document  ap- 
pears, on  the  face  of  it,  not  to  be  a  decree  of  the  Court 
of  Exchequer,  for  tiie  under-treasurer  with  the  Queen's 
sergeants  and  her  attorney  and  solicitor  general  act  as 
component  parts  of  the  Court,  while  the  puisne  barons, 
the  legal  judges  of  the  court,  do  not  appear  to  have 
been  parties  to  the  final  determination.  For  the  words 
"  and  others  of  the  Court  of  Exchequer"  will  not 
include  persons  of  superior  rank,  as  judges,  where 
inferior  personages  have  been  first  mentioned.  Arch'- 
bishop  of  Canterburt/s  case  (a) ;  and  the  Chief  and  two 
other  Barons  are  mentioned  in  the  former  document,  of 
Michaelmas  term,  4  Eliz.  Bills  in  equity  in  that  court 
are  addressed  to  the  Chancellor  and  under-treasurer, 
the  Lord  Chief  Baron,  and  other  Barons,  but  the  offices 
of  chancellor  and  under-treasurer  have  long  been  united. 
The  under-treasurer  in  the  time  of  Elizabeth  would 
merely  rank  among  the  ^^  other  officers  and  ministers  " 
of  the  Court,  mentioned  by  Lord  Coke^  4?  Inst.  lO*.,  after 
the  great  officers  and  judges.  But  in  this  supposed  de- 
cree the  under-treasurer  is  made  a  person  of  co-ordinate 
judicial  authority  with  the  Treasurer,  the  Chancellor  of 
Exchequer,  and  the  Chief  Baron,  whereas  he  never  had 
any  judicial  authority ;  and  if  he  had,  he  could  not  act 

(a)  2  Rep,  AS  b, 
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in  the  presence  of  bis  principal,  the  Lord  Treasurer,  or        1831.  • 
of  the  Chancellor  of  the  Exchequer.     This  decree,  too,        — — - 

ROOEHS 

is  said  to  be  made  with  the  advice  and  assent  of  the  a^ain$i 
Queen's  Serjeant  and  Attorney  and  Solicitor-General, 
as  if  their  concurrence  were  necessary  to  the  proceeding, 
which  would  not  be  the  case  in  any  regular  judicial  act 
of  the  Court  The  cases  in  Madox  of  persons  assisting 
in  judgments  are  from  very  early  times,  viz.  before  the 
end  of  Edward  II.  Though  the  superior  Courts  occa« 
sionally  call  in  the  assistance  of  the  Judges  of  other 
Courts  in  matters  of  difficulty,  the  judgment  is  delivered 
and  entered  of  record  as,  and  in  fact  is,  that  of  the 
Court  which  so  requires  assistance.  The  note  cited  from 
PUmden  (if  implying  that  the  persons  there  mentioned 
all  acted  as  judicial  officers  of  the  Court  of  Exchequer) 
is  at  variance  with  Lord  Coke^  4  Inst.  chap.  11.  p.  lOS.^ 
Britton^  fol.  2  b.,  and  FUta^  lib.  2.  c.  2.,  all  of  whom 
mention  the  Exchequer  as  having  a  distinct  jurisdic* 
tion,  and  justices  to  administer  it  And  whatever  irre- 
gularity may  be  found  in  Madox  to  have  taken  place 
in  the  Exchequer  before  Edward  III.'s  time  is  put  a  stop 
to  by  31  Ed.  3.  st.i.  c.  12.,  touching  erroneous  judg- 
ments in  the  Exchequer,  which  shews  the  barons  to  be 
the  only  persons  who  gave  judgment.  This  appears 
also  from  the  case,  4  Imt.  105.,  of  an  information  on 
intrusion  against  Brace^  25  Eliz.;  and  that  the  Lord 
Treasurer  who  was  joined  with  the  barons,  had  the  mere 
keeping  of  the  records ;  but  that  is  no  judicial  duty,  nor 
entitling  him  to  act  as  judge.  Again,  in  4  Inst.  p.  1 18., 
it  is  said  that  the  Judges  of  the  court  of  equity  in 
the  Exchequer  Chamber  are  the  Lord  Treasurer,  the 
Chancellor  and  Barons  of  the  Exchequer;  and  that, 
"  generally,  their  jurisdiction  is  as  large  for  matter  ©f 
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1881.        equity  as  the  Barons  in  the  C!oart  of  Exchequer  have  for 
the  benefit  of  the  King  by  the  common  law." 

In  the  custody  from  which  this  instrument  came,  the 
bill  and  answer  should  be  found,  if  a  suit  had  existed 
with  a  legal  (origin.  It  is  merely  assumed  that  the  mat- 
ter came  on  upon  petition.  If  this  supposed  decree  had 
its  origin  in  a  commission,  Scroggs  ▼•  Col€shill{a)  shews, 
that  when  the  crown,  as  was  not  unfrequent  in  the  Tudor 
reigns,  granted  a  commission  to  great  personages  asso- 
ciated with  some  Judges  to  adjudicate  a  particular  case, 
the  Court  of  C.  P.  in  that  instance  disregarded  their 
order,  and  agreed  that  a  habeas  corpus  should  be  granted. 
The  evil  of  such  irregular  commissions  was  early  felt,  and 
provided  against  in  criminal  matters  by  dtat.  fVest  2d. 
IS  Ed*  1.  si.  1.  c.  29.,  which  provides,  that  *^  no  commis- 
sions to  hear  outrages  or  misdemeanors  shall  be  granted 
before  any  justices,  except  in  either  bench  or  in  eyre, 
unless  it  be  for  an  heinous  trespass,"  &c.  2  Ed.  S.  e..2. 
enacts,  that  such  judges  shall  be  men  learned  in  the  law, 
and  none  other.  For  only  such  commissioners  as  have 
warrant  of  law  and  continual  allowance  in  courts  of 
justice  are  to  be  allowed,  and  all  commissions  of  new 
invention  are  against  law  till  allowed  by  statute.  4  Instm 
168.     2  Inst.  51.  478.     Com.  Dig.  Prerogative  (D  29). 

The  instrument  was  left  to  the  jury  as  a  regular  judg- 
ment  or  decree  in  a  suit ;  it  was  not  tendered  as  evi- 
dence of  reputation,  or  as  an  award.  The  present 
plaintiff  is  not  party  or  privy  to  the  suit  (if  a  proceed- 
ing instituted  as  this  was  can  be  so  termed)  in  which 
th'e  supposed  decree  or  award  was  made.  Any  parol 
evidence,  on  which  the  tribunal  may  have  come  to  its 

(a)  JDyer,  175. 

decision, 


RoOBBt 

Wooo. 


IN  THE  FiKST  Year  of  WILLIAM  IV.  955 

decisions  was  objectionable  as  made  post  litem  motamt        188L 
and  the  judgment  given  in  consequence  can  be  entitled 
to  no  more  weight  than  the  testimony  on  which  it  was 
founded. 

Cur.  adv.  vidU 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  The  question  in  this  case  was,  whether 
two  documents  which  had  been  received  in  evidence  on 
the  trial  ought  to  have  been  admitted.  The  question  in 
the  cause  related  to  the  rights  of  the  county  of  the  city 
of  Chester  J  as  between  that  city  and  the  county  palatine 
of  Chester.  The  first  document  purported  to  be  a 
history  of  the  early  stage  of  certain  proceedings  had 
before  the  Lord  Treasurer  and  other  persons  there 
mentioned,  and  the  second  to  be  a  decree  by  the  Lord 
Treasurer  and  others  on  the  subject  matter  of  those 
proceedings :  and  this  last  document  was  undoubtedly  a 
very  important  one,  as  shewing  what  were  the  rights  of 
the  corporation  of  the  city,  and  limiting  them  with  re- 
ference to  the  rights  of  the  county  palatine.  It  was 
objected  that  this  could  not  be  considered  the  decree 
of  any  court  of  competent  jurisdiction,  and  therefore 
ought  not  to  have  been  received,  and  we  are  of  that 
opinion.  The  document  is  one  of  a  very  irregular  cha^- 
racter.  (His  Lordship  then  stated  the  substance  of  the 
two  documents  produced,  observing  that  the  matter 
began  by  parol,  upon  a  charge  by  the  Lord  Treasurer 
against  the  members  of  the  corporation  before  him  and 
the  other  persons  mentioned  in  the  first  instrument) 
Now,  one  cannot  read  the  names  that  appear  here  with- 
out seeing  that  the  decree  was  not  that  of  the  Court  of 
Exchequer,  nor  of  imy  court  of  justice  known  at  that 

time* 
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1831.  time»  The  judges  consisted  of  some  persons  who  were 
members  of  the  Court  of  Exchequer  joined  with  others 
who  were  not,  her  Majesty's  Attorney  and  Solicitor  Ge- 
neral, and  the  Queen's  Serjeant  appearing  in  a  judicial 
character.  It  was  evidently,  therefore,  a  proceeding  be- 
fore persons  not  forming  any  court  known  to  the  laws 
of  this  country,  nor  having  any  competent  authority  to 
decide  the  matter  in  issue,  or  to  make  the  decree  which 
they  made.  It  was  said  that  this  document  might  be 
received  as  an  award  made  between  the  parties,  or  as 
evidence  of  reputation.  Now,  an  award  must  be  founded 
on  a  voluntary  submission,  whereas  in  this  case  the  citi- 
zens of  the  county  of  the  city  were  not  voluntary  parties. 
They  were  called  before  the  persons  who  made  the  de- 
cree by  an  authority  which  at  that  time  of  day  they 
might  not  think  it  convenient  to  resist  Declarations 
can  only  be  evidence  of  reputation  when  made  by  those 
who  have  persotial  knowledge  of  the  fact.  Here  the 
persons  acting  as  judges  had  no  knowledge  of  the  feet, 
except  what  they  derived  in  the  course  of  that  proceed- 
ing. The  decree  of  such  persons,  therefore,  cannot  be 
evidence  of  reputation.  We  are  of  opinion  that  the 
documents  were  improperly  received,  and  consequently 
the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute, 
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18S1. 


Taylor  and  Another,  Assignees  of  Walsh,  a 
Bankrupt,  against  Gregory. 


''C 


A  SSUMPSIT.   Pleas,  the  general  issue,  aiid  that  the  Inaaiumpdt,*^'^'^'^  / 
cause  of  action  did  not  accrue  within  six  years  of  the  whether  the  *9(l^  t€^ 
«„n,»ca™».„fU..„i,.     RepBcdon.  ■h..^.«««  SSJS-^  — 
of  action  did  accrue,  &c.    At  the  trial  before  Lord  Ten-  wiUnnaxyein, 

'  and  a  verdict 

terden  C.  J.,  at  the  sittincrs  in  Middlesex^  after  Hilary  term  ""^  *^*"  ^^ 

,  thepltiniiff, 

1828,  a  verdict  was  found  for  the  plaintiffs  for  8000/.,  subject  to  the 

opinion  of  tha 

subject  to  an  award,  if  necessary,  as  to  the  amount  of  da-  Conn  on  a  tpe- 
mages,  and  abo  subject  to  the  opinion  of  the  Court  upon  appeared  bj  tha 
a  special  case.     A  full  account  of  the  former  proceed-  ^badteim 
ings  in  this  cause  will  be  found  in  Gregory  v.  HurriU{a).  "^^^^^ 
By  the  statement  in  the  special  case  it  appeared,  that  ■**""*  ^" 
after  the  decision  in  Gregory  v.  Hurrittj  the  commis-  ^^  **>•  ?>*- 

lent,  and  con- 

sion  of  bankrupt  against  the  present  defendant,  which  tiuued  on  the 

roll  down  to 

was  there  in  question,  was  superseded,  and  that  imme-  the  fint  return 

diately  afterwards,  namely,  on  the  Slst  of  August  18279  i8S7,whaitbe 

the  plaintiffs  sued  out  a  writ  of  testatum  special  capias  ^u^|^  .ad 

against  the  defendant,  (therein  mentioned  as  having  sur-  ^J^*^[!j^ 

vived  R.  L.  Hipkins,  against  whom,  together  with  the  T^  *^^  °"*  ^ 

defendant,  this  action  was  commenced,)  tested  on  the  action,  tested 

on  the  last 
return  of  the 
same  term;  but  there  was  no  continuance  from  the  firrt  to  the  last  return.  The  question 
being,  whether  on  this  state  of  facts,  the  latter  process  was  sufficiently  connected  witi- 
tbe  former  to  take  the  case  out  of  the  statute,  the  Court,  after  two  arguments  of  the  special 
case,  allowed  the  plaintifis,  on  motion,  to  amend  the  roll  by  entering  the  required  con- 
tinuance. 

And  it  was  held,  that  this  proceeding  did  not  entitle  the  bail  to  be  exonerated,  although 
they  liad  become  bail,  and  had  omitted  to  render  the  plaintiff,  in  relianoe  on  the  defence 
under  the  statute.  « 

The  declaration,  which  originally  corresponded  with  the  process,  had  been  amended  by 
a  Judge's  order,  by  increasing  the  damages,  and  adding  counts  for  interest  and  commission  : 
Held,  that  this  was  no  ground  for  exonerating  the  bail,  the  amount  of  damages  being 
before  an  arbitrator,  who  might  apportion  them  so  as  to  prerent  the  bail  beiog  improperly 
charged. 

(a)  SB.  4  C.341. 

Vol.  II.  S  last 
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1831.  last  return  of  Trinity  term,  and  returnable  on  the  mor- 
"""^  row  of  AU  Sauls.  The  case  then  stated,  that  a  roll  of 
against  proceedings  in  the  cause  was  produced  and  read  at  the 
trial,  containing  entries  of  the  writs  of  special  capias, 
alias  and  pluries  sued  out  against  Hipkins  and  the  pre- 
sent defendant  in  1812  and  1813 ;  a  suggestion  of  Hip- 
kins^s  death ;  and  continuances  on  the  writ  of  pluries, 
brought  down  to  Trinity  term  1827  :  that  examined 
copies  of  the  writs  (to  which  either  party  might  refer  in 
arguing  the  case),  were  produced  and  read  at  the  trial, 
in  which  writs,  as  in  the  subsequent  writ  of  testatum 
special  capias,  the  promises  on  which  the  action  was 
grounded  were  laid  generally  from  the  defendant  and 
Hipkins^  and  the  debt  claimed  was  1200/.,  and  the  da- 
mages were  laid  at  the  same  sum :  that  in  Michaelmas 
term  1827,  a  declaration  was  delivered,  corresponding 
in  every  respect  with  the  special  capias;  but,  by  a 
Judge's  order,  this  declaration  was  amended  during 
the  same  term,  by  adding  counts  for  commission  and  in- 
terest, and  raising  the  amount  of  debt  and  damages  to 
3000/.  In  Easter  term  1830,  this  case  was  argued  by 
FoUett  for  the  plaintiff,  and  Campbell  for  the  defendant, 
with  reference  to  two  points ;  one  of  which  was,  whether 
or  not  the  action  was  barred  by  the  statute  of  limitations. 
The  Court  observed  on  this  occasion,  that  the  proceed- 
ings were  only  continued  on  the  roll  down  to  the  first 
return  of  Trinity  term,  and  that  there  was  no  continu- 
ance from  thence  to  the  last  return  of  the  same  term,  on 
which  the  testatum  special  capias  appeared  to  have  issued. 
They  doubted,  therefore,  whether  this  latter  writ  suffici- 
ently appeared  to  be  a  continuation  of  the  original  suit ; 
and  they  directed  a  second  argument  on  this  point. 
In  Michaelmas  term  1 830,  the  case  was  again  argued 

by 
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by  Follett  for  the  pisintiffs  and  Campbell  tor  the  defend-        18S1. 
aot;  and  it  was  contended,  on  the  one  hand,  that  an  ' 

entry  of  continuance  from  one  day  of  the  term  to  agoDut 
another  was  unnecessary ;  that  it  was  a  matter  of 
evidence  whether  or  not  the  writ  tested  on  the  last 
return  of  the  term  was  a  continuation  of  the  process 
brought  down  upon  the  roll  to  the  first  return ;  that 
under  the  circumstances  of  the  case  the  writ  itself  sup- 
plied that  evidence,  and,  if  that  sufficiently  appeared  to 
the  Court,  it  was  not  then  too  late  for  them  to  order  an 
amendment  of  the  roll  by  entering  the  continuance 
required.  On  the  other  side  it  was  urged,  that  the 
pluntifT:,  were  bound  by  their  replication  to  prove  that 
the  same  action  in  which  their  declaration  was  delivered 
had  been  commenced  in  Ume  to  save  the  statute ;  that 
no  part  of  this  proof  was  to  be  supplied  by  inference, 
on  the  mere  suggestion  of  the  plaintiff ;  that  nothing 
appeared  to  connect  the  present  action  with  the  former 
process,  that  being  terminated  on  the  roll  by  an  entry 
of  yicecomes  non  misit  breve,  on  the  first  return  of 
Trinity  term,  after  which  there  was  no  trace  on  the  roll 
of  any  award  of  further  process,  nor  was  it  in  any  way 
shewn  that  the  writ  on  which  the  defendant  was  arrested, 
and  which  was  not  an  alias  or  pluries  writ,  had  in  fact 
issued  in  the  same  action  ;  so  that  there  was  nothing  to 
amend  the  roll  by,  even  if  that  step  should  be  thought 
allowable.  The  Court  (having  uken  time  for  consider- 
ation) recommended  that  a  motion  should  be  made  on 
behalf  of  the  plaintiSs,  upon  affidavit  setting  out  the 
facts,  for  leave  to  amend  the  roll  by  adding  a  con- 
tinuance from  the  first  to  the  last  return  of  Trinity 
term  1837,  or  to  alter  the  teste  of  the  writ  of  testatum 

S  2  special    ' 
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1831.        special  capias,  issued  in  the  present  action.     A  rule 

"■"^        nisi  was  accordincrly  obtained  in  those  terms. 

agahut  The  affidavit  in  support  of  the  rule,  sworn  by  the 

GkIOOKY.  .       ,  r  •  1  I- 

plaintin^s  attorney,  after  setting  out  the  proceedings 
ga^f*  ^S6~     between  the  parties  down  to  the  superseding  of  the 

commission  in  1827,  went  on  to  state,  that  on  that 
event  the  plaintiffs,  for  the  purpose  of  continuing  the 
action  previously  commenced,  had,  by  the  advice  of 
counsel,  brought  down  the  continuances  to  Trinity  term 
1827,  and  on  the  31st  of  August  prepared  a  testatum 
writ,  grounded  on  the  process  formerly  issued,  so  as  to 
be  a  continuance  of  the  old  action,  and  not  the  com- 
mencement of  a  new ;  that  great  haste  was  necessary, 
as  the  defendant  was  preparing  to  leave  the  country ; 
that  the  defendant  was  arrested  on  the  last-mentioned 
writ,  on  the.  31st  of  August^  and  in  the  following 
Michaelmas  term  he  perfected  special  bail;  that  the 
plaintiffs  declared  in  the  same  term,  and  proceeded  in 
the  action  without  delay ;  and  that  they  did  not  add 
any  continuance  from  the  first  return  of  Trinity  term, 
because  they  were  advised  by  counsel  that  it  was  un- 
necessary. The  deponent  swore  to  his  belief  that  the 
debt  was  a  just  one,  and  stated  that  the  plaintiffs  had 
no  means  of  recovering  it  but  by  this  action,  and  that 
they  had  been  put  to  an  expence  of  1200/.  in  prose- 
cuting the  suit  Affidavits  were  filed  in  answer  by  the 
defendant's  attorney  and  bail,  and  these  latter  stated 
that  they  became  bail  to  the  sheriff  and  also  above,  in 
the  belief  that  the  defendant  was  not  indebted  to  the 
plaintiffs,  or,  if  he  was  so,  that  the  debt  was  barred  by 
lapse  of  time;  that  they  were  not  apprised,  either  by  the 
form  of  the  process  or  otherwise,  that  the  action  in 
which  the  defendant  was  arrested  was  the  continuation 
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of  a  former  suit;  that  the  defendant  had  remained  in       I8S1. 
England  a  long  time  after  the  trial,  and  might  have  been       "" 

Tatlo» 

rendered  by  the  bail,  if  they  had  not,  during  that  time,  j/gaUut 
believed  that  the  plaintiff  was  precluded  from  recover- 
ing, by  the  want  of  proper  continuances  on  the  roll, 
and  by  the  variance  between  the  process  and  declar- 
ation, the  one  relating  to  a  debt  of  1200/.  the  other  of 
SOOO/. ;  and  the  declaration  containing  ^counts  for  com- 
mission and  interest,  which  demands  were  not  noticed 
in  the  process. 

Campbell  and  Bichards  now  shewed  cause.  This  is  a 
novel  application,  and  it  is  not  reasonable  that  the  Court 
should  be  asked,  in  this  stage  of  the  cause,  to  enable 
the  plaintiffs,  by  altering  the  roll  or  the  process,  to 
create  evidence  which  did  not  exist  at  the  trial.  And 
unless  the  bail  are  exonerated  a  great  hardship  will  be 
thrown  upon  them,  since  they  rendered  themselves  re- 
sponsible  under  a  belief  that  a  good  defence  could  be 
made  on  the  plea  of  the  statute  of  limitations,  and,  in 
the  same  persuasion,  have  suffered  the  defendant  to  go 
abroad. 

FoUett  contra.  The  application  is  not  to  alter  the 
roll,  but  only  to  add  something  which  was  wanting: 
and  the  question  is.  Whether  the  plaintifis  have  not,  in 
point  of  practice,  a  right  to  make  such  addition,  sup- 
posing this  action  to  be  the  same  with  that  formerly 
commenced,  which,  it  may  be  assumed,  is  now  decided. 
In  this  QBse  the  defendant  was  arrested  on  the  testatum 
capias,  and  appeared  on  the  return  of  the  writ;  and 
this  cures  a  discontinuance,  Humble  v.  Bland  {a).    In 

(a)  6  7.  R,  S55. 

S  8  2  Sound. 
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1831.       2  Saund.  1.  note  1.  it  is  laid  down  that  the  bill  of  Middle- 
■       sex  or  latitat  oufi^ht  to  be  returned  and  entered  on  the 

Tatlor  ^ 

against  roll,  and  continued  from  term  to  term  down  to  the 
suing  out  of  the  process  actually  served ;  but  it  is 
added  that  '^  the  continuances  are  mere  matter  of  form, 
and  may  be  entered  at  any  time;  it  has  even  been 
holden  that  they  may  be  made  by  the  attornies  in  their 
chambers,  Daa/  v.  Clinch^  1  Sid.  52.  257."  Bates  v.  Jen- 
kinson  (a),  Wynne  v.  Middleton  (i),  and  Doe  d.  Mears  v. 
Dolman  {c\  are  among  other  authorities  to  the  same 
effect.  Beardmore  v.  Rattenbury  (d)  is  in  point  There, 
upon  an  issue  like  the  present,  the  plaintiff  gave  in 
evidence  a  testatum  special  capias  issued  before  the 
expiration  of  the  six  years,  returnable  in  Michaelmas 
term  1820,  and  returned  non  est  inventus,  and  then  an 
alias  testatum  capias  issued  after  the  expiration  of  the 
six  years,  returnable  in  Easter  term  1821 ;  and  there 
was  no  evidence  of  any  writ  returnable  in  Hilary  term, 
and  yet,  though  there  was  a  discontinuance  over  a  whole 
term,  this  was  held  no  ground  of  nonsuit,  as  the  con- 
tinuances might  be  entered  at  any  time.  As  to  the 
alleged  hardship  upon  the  bail,  if  they  are  entitled  to 
relief  they  can  apply  for  it  on  their  own  behalf.  It 
does  not  appear  that  they  became  bail  in  reliance  on 
this  particular  defect;  and  if  they  thought  the  action 
was  barred  by  the  statute,  when  in  point  of  law  it  was 
not,  this  is  no  ground  for  relieving  them. 

Lord  Tenterden  C.  J.     How  far  the  practice  of 
allowing  continuances  to  be  entered  after  the  proper 

(a)  6  T.  JR.  257.  n.  (b)  2  Stra.  1227. 

(r)  7  r.  -R.  618.  (^0  SB.^A,  452, 

time 
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time  may  be  conducive  to  justice,  is  not  now  the  1881. 
question:  such  is  the  practice,  and  if  it  require- alter- 
ation  the  l^slature  must  interpose.  It  appears  from  a  agama 
number  of  cases,  some  of  which  have  been  cited,  that 
the  courts  have  been  in  the  habit  of  allowing  continu- 
ances to  be  entered  at  any  time,  and  I  am  unable  to 
distinguish  this  case  from  others  in  which  that  proceed- 
ing has  been  sanctioned. 

-  LiTTLEDALE  J.  The  courts  have  held  that  continu- 
ances might  be  put  upon  the  roll,  in  cases  where  it  is 
clear  a  considerable  time  must  have  elapsed  since  they 
ought  to  have  been  entered.  It  does  not  appear  to  me 
that  any  injustice  will  result  from  that  proceeding  in 
the  present  case. 

Pabke  J.  If  the  rule  had  not  been  established,  I 
should  have  felt  a  great  objection  to  the  allowance  of  a 
practice  which  may  lead  to  much .  abuse.  But  I  am 
afraid  we  are  bound  by  the  former  decisions.  It  might 
have  been  a  question  before  the  case  of  Beardmore  v. 
Battenbury  {a\  whether  the  entry  of  continuances  ought 
to  be  allowed  for  the  purpose  of  connecting  process,  so 
as  to  bar  the  statute  of  limitations,'  after  evidence  had 
been  gone  into  upon  an  issue  on  that  statute.  But  the 
last-mentioned  case  determines  that  point. 

Patteson  J.  Beardmore  v.  Battenbury  is  directly  in 
point;  and  the  established  practice  is  as  there  stated.  , 

Rule  absolute  on  payment  of -costs. 

(a)  SB.iA.  452. 

S  4  On 
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IdSl.  On  a  subsequent  day  of  this  term  the  Court,  bdng 

informed  that  the  necessary  continuance  had  been  en- 
Tatloa  "^ 

agaifut       tered,  gave  judgment  that  the  verdict  for  the  plaintiffs 

should  stand*  subject  to  an  award  as  to  the  amount  of 

,l.^f.^  ^^v47.v    damages.    In  the  same  term,  while  the  arbitration  was 

.r.7^^'<r    -r^^      still  depending,  a  rule  nisi  was  obtained  for  entering  an 

^exoneretur  on  the  bail*piece,  on  account  of  the  variances 
between  the  process  and  declaration.  The  former  affi- 
davits were  referred  to,  and  others  added,  in  support  of 
the  rule,  stating  as  before,  that  the  bail  had  become  re- 
qx)nsible  under  a  belief  that  the  action  was  a  new  one 
and  barred  by  the  statute.  In  the  following  Trinity 
term, 

FoUett  shewed  cause.  It  is  true,  that  where  a  com* 
plete  variance  appears  between  the  declaration  and  the 
process  or  affidavit  to  hold  to  bail,  the  bail  may  be 
exonerated ;  as  in  Tetherington  v.  Golding{a)f  where  the 
defendant  was  hdd  to  bail  on  an  affidavit  in  assumpsit, 
and  the  declaration  was  in  trover ;  and  Wilks  v.  Ad^ 
cock  (i),  where  the  affidavit  was  upon  a  bill  of  exchange 
or  order,  and  the  declaration  was  upon  an  order  and 
not  a  bill  of  exchange.  Here  the  damages  in  the  de- 
claration are  larger  than  the  debt  sworn  to^  or  the  sum 
specified  in  the  process,  and  counts  have  been  added  on 
new  causes  of  action,  namely,  for  interest  and  com- 
mission ;  but  the  plaintiffi  do  not  seek  to  hold  the  bail 
liable  for  the  additional  amount  of  damages,  or  upon  the 
added  accounts.  The  damages  are  under  reference, 
fuid  the  arbitrator  can  find  separately  for  the  different 
causes  of  action  so  as  not  prejudice  the  bail.     Besides, 

this 
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this  application  comes  too  late.     It  was  held  in  Knight        18S1. 
7.Darsu(a),  that  a  motion  could  not  be  made  to  ex- 
onerate  bail  on  the  ground  of  variance,  after  demand  of      jipmut 
a  plea  and  time  given  for  pleading. 

Campbell  and  Richards  control.  The  Court  will  not 
allow  the  practice  of  entering  continuances  after  the 
proper  time  to  work  injustice  to  the  bail,  which  would 
be  the  case  if  this  application  were  rejected  as  coming 
too  late.  The  plainti£&  here  have  declared  upon  dif- 
ferent causes  of  action  from  those  stated  in  the  affidavit 
lo  hold  to  bail,  and  in  the  testatum  writ.  [Lord  Tefh' 
terden  C.  J.  The  arbitrator  may  distinguish  the  causes 
of  action  so  as  to  prevent  any  prejudice  to  the  bail. 
Nothing  is  more  common  at  Nisi  Prius  dian  to  request 
that  the  jury  will  give  separate  damages  on  different 
demands.  Parke  J.  Or  damages  on  one  count  only, 
to  avoid  a  motion  in  arrest  of  judgment.]  The  defend- 
ant  might  perhaps  have  paid  the  debt,  if  the  demand 
had  been  confined  to  the  original  cause  of  action, 
whereas  in  consequence  of  the  addition,  he  may  at  last 
pay  nothing:  and  in  this  way  the  bail  are  prejudiced. 
The  original  sum  might  be  10/.,  and  the  additions 
might  raise  it  to  1000/.  In  Kerr  v.  Sheriff {h\  the  de- 
fendant was  held  to  bail  on  process  in  a  plea  of  trespass 
on  the  case  on  promises,  and  the  declaration  was  in 
debt  The  Court  ordered  the  bail-bond  (the  condition 
of  which  was  conformable  to  the  ac  etiam  clause  of  the 
capias)  to  be  delivered  up  to  be  cancelled,  observing 
that  the  defendant  could  never  be  said  to  be  condemned 
in  the  action  mentioned  in  the  condition,   so  as  to 

(a)  iB.iB.  48.  (6)  2  ^.  f  P.  358. 

change 


GftSGoar. 
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1831.        charge  the  bail.     [Parke  J.     There  the  variance  went 
"  to  the  whole  cause  of  action.     The  plaintiff  could  not 

'agttinsi        have  recovered  for  the  cause  for  which   he  arrested. 
That  is  not  so  here.] 

Lord  Tenterden  C.  J.  No  case  is  cited  in  which 
the  bail  has  been  discharged  in  consequence  of  an  ad- 
ditional cause  of  action  being  introduced  in  the  declar- 
ation. The  increase  of  the  amount  claimed  above  that 
stated  in  the  affidavit  and  process  need  not  be  prejudicial 
to  the  bail,  because  the  arbitrator,  if  he  find  for  the 
plaintiffs  to  the  whole  amount,  may  separate  the  de- 
mands. As  to  the  injury  which  these  parties  are  sup- 
posed to  receive  from  the  entry  of  continuances  furnish^ 
ing  an  answer  to  the  plea  of  the  statute  of  limitations, 
that  is  a  matter  of  which  bail  must  take  their  chance. 
It  is  difficult  to  say  what  applications  might  not  be 
made,  if  parties  were  let  in  to  claim  relief. on  such 
grounds. 

LiTTLEDALE  J.  This  is  a  motion  to  exonerate  the 
bail  altogether.  If  a  verdict  had  been  entered  generally 
for  the  entire  sum  now  demanded,  that  might  have  fur- 
nished ground  for  an  application  on  behalf  of  the  bail. 
But  the  whole  matter  is  in  the  hands  of  the  arbitrator, 
and  there  is  no  reason  for  supposing  that  they  will  be 
prejudiced  by  the  result.  As  to  the  suggestion  that  they 
became  bail  relying  upon  a  defence  under  the  statute  of 
limitations,  that  can  make  no  difference.  The  defend* 
ant  might  have  told  them  that  he  meant  to  plead  the 
statute,  and  might  afterwards  have  omitted  to  do  so; 
and  yet  they  would  have  had  no  claim  to  be  discharged* 
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Parke  J.  concurred.  1831. 


Taylor 

Taunton  J.,   having  formerly  been  counsel  in  the        ogaina 


cause,  gave  no  opinion. 

Rule  discharged,  without  costs. 


Orxsost. 


The  King  against  The  Inhabitants  of         Tuesdai^, 

Pickering. 

T7P0N  appeal  against  an  order  of  two  justices,  A  tenement  ^7^^  ,/Oy 
whereby  John  Todd^  his  wife  and  child,  were  re-  dweliing-houtc^  v^/ 
moved  from  the  township  of  Pickering  in  the  North  acres  of  land'^'^^  ^^J^ 
ViiAmg  oi  Yorkshire,  to  the  township  of  A^^/on  in  the  g "' f  ^5?*'^''^  ^^^ 
same  ridinfi:,  tlie  sessions  quashed  the  order,  subject  to  *»"«''.»"<* 

o'  *  'J  occupied,  for 

the  opinion  of  this  Court  on  the  following  case :  —  »  y^^* "'  *"  ^ 

*■  ^  annual  rent  of 

Prior  to  the  6th  of  April  1826,  John  Todd  took  of  20/.,  and  a 

year's  rent 

Hugh  Kirby  a  dwelling-house  and  thirty-two  acres  of  paid.   Twenty- 

jieven  acres  of 

land,  at  the  annual  rent  of  20/.,  to  be  holden  from  the  the  land  were 
oi  April  1826  for  one  year  then  next  ensuing.     The  township  of  iV., 
dwelling-house  and  twenty-seven  acres  of  the  la^id  were  ""fhi^iTuurtof 
situate  within  the  township  of  Newton*  and  the  remain-  ^\\  H«*d.  that 

^  evidence  was 

inff  five  acres  within  that  of  Pickering.     At  the  period  •dmissible,  to 

^  shew  how  much 

specified,  he  entered  under  such  yearly  hiring,  and  oc-  of  the  entire 

annual  rent  of 

cupied  the  whole  of  the  said  premises  for  the  said  term  20/.  was  paid  in 
of  a  year,  and  at  its  expiration  paid  the  said  reserved  und  in  N. 
rent  of  20/.,  residing  during  the  whole  of  such  time  in 
the  said  dwelling-house.  It  was  objected  by  the  counsel 
for  the  appellants,  that  there  was  no  evidence  of  the 
tenement  within  the  township  of  Newioti  being  of  the 
yearly  value  of  10/.  Whereupon  the  counsel  for  the 
respondents  ofiered  to  prove,  that  the  prQportion  of  the 

rent 
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18SI.       rent  payable  in  respect  of  the  dwelling-house  and  land 
"""■*        in  Newton  was  more  than   10/.  in  amount,  either  by 

The  King 

aganut        shewiufi:  the  land  within  Pickerimr  to  be  of  less  value 

The  Inhabit- 

anuof  than  10/.  a  year,  or  by  shewing  the  dwelling-house  and 
land  within  Newton  to  be  of  greater  annual  value  than 
10/.  But  the  sessions  refused  to  admit  such  evidence. 
It  was  also  stated,  by  the  counsel  for  the  appellants^ 
that  he  was  prepared  to  shew  that  the  land  within  the 
township  of  Newton  was  of  no  greater  annual  value  than 
6/.  55.  Sd.  This  case  was  argued  on  a  former  day  in 
this  term  by 

CressweU  in  support  of  the  order  of  sessions.  The 
evidence,  tendered  to  shew  that  the  annual  value  of  the 
messuage  and  land  in  Newton  was  more  than  10/.  in 
amount,  was  properly  rejected  by  the  sessions.  For- 
merly, a  party  might  gain  a  settlement  by  renting  a  tene- 
ment and  residing  in  the  parish  forty  days,  provided  it 
was  of  the  annual  value  of  10/.  The  value  became  fre- 
quently a  matter  in  dispute  and  the  source  of  much 
litigation.  The  stat  59  G.  S.  c.  50.  substituted  the  rent 
agreed  upon  between  the  landlord  and  tenant  for  annual 
value,  and  enacted  that  no  person  should  acquire  a 
settlement  in  any  parish  by  reason  of  dwelling  for  forty 
days  in  any  tenement,  unless  (inter  alia)  it  should  be 
bon&  fide  hired  by  such  person  at  and  for  the  sum  of  10/. 
a  year  at  the  least,  for  the  term  of  one  whole  year.  But 
some  doubts  still  existed  as  to  the  necessity  of  proving 
the  value  of  the  tenement,  and  in  order  to  obviate  more 
clearly  in  all  cases  the  inconvenience  and  expense  of 
such  an  enquiry,  the  stat.  6  G.  4.  r.  57.  was  passed.  It 
recites  that  doubts  had  been  entertained  whether  the 
stat.  59  G.  S.  c.  50.  had  been  effectual  for  the  purpose 

of 
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of  altering  the  law  in  respect  of  proving  the  annual  value 
of  tenements  rented;  and  by  sect.  2.  enacts,  **  that  no 
person  shall  acquire  a  setdement  in  any  parish  by  rea« 
son  of  settling  upon,  renting,  or  paying  parochial  rates 
for  any  tenement,  unless  (inter  alia)  it  be  bon^  fide 
rented  by  such  person,  in  such  parish,  at  and  for  the 
sum  of  ten  pounds  a  year  at  the  least  for  the  term  of  one 
whole  year,  and  the  rent  for  the  same  to  the  amount  of 
ten  pounds  actually  paid  for  the  term  of  one  whole  year 
at  the  least;"  and  then  it  concludes  with  a  proviso, 
"  that  it  shall  not  be  necessary  to  prove  the  actual  value 
of  such  tenement,  any  thing  in  any  act  or  acts,  or  any 
construction  or  implication  from  any  act  or  acts,  or  any 
usage  or  custom  to  the  contrary  notwithstanding."  The 
very  object  of  the  statute,  therefore,  was  to  prevent  the 
litigation  which  arose  from  an  inquiry  into  the  value  of 
the  tenements,  either  in  the  case  of  renting  or  ratings 
The  question  of  setdement  is  made  to  depend  on  the 
simple  fact  of  renting.  Now  here,  the  party  did  not 
rent  a  tenement  in  the  parish  of  Newion  for  the  sum  of 
lOL  a,  year,  but  a  tenement  partly  in  that  parish  and 
partly  in  another  for  a  larger  sum ;  he,  therefore,  did 
not  do  that  which,  by  the  stat.  6  G.  4.  c.  57.,  is  expressly 
made  necessary  to  the  gaining  of  a  setdement.  {Parke  3^ 
The  tenant  of  a  farm,  therefore,  for  which  a  rent  of 
SOOU  or  400/.  were  paid,  would  not  gain  a  setdement  if 
a  single  acre  were  situate  out  of  the  parish  in  which  he 
resides.]  That  is  an  extreme  case,  which  may  involve 
an  apparent  absurdity ;  but  it  is  not  of  so  much  im« 
portance  whether  the  party  does  or  does  not  gain  a  set^ 
tlement  in  a  particular  place,  as  that  the  question  should 
be  easily  and  cheaply  decided,  and  statutes  are  seldom 
made  vnth  a  view  to  meet  extreme  cases,  but  ad  ea  qus 

frequentius 


1831. 

The  Kiiro 
agairut 
The  Inhabit- 
ants of 

PlCSSUN^ 
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The  Inhabit- 

anuof 

PlCKXUNG. 


frequendus  accidunt  adaptantur,  nor  should  they  be  con- 
strued with  reference  to  them.  One  extreme  case  may 
be  answered  by  another.  Suppose  a-  man  to  occupy  a 
tenement  situate  in  as  nearly  as  possible  equal  portions 
in  two  parishes,  and  of  the  annual  value  of  19/.  195. 1  Ifiif 
are  the  sessions  to  enquire  whether  the  portion  in  either 
is  of  the  annual  value  of  10/^  per  annum  ?  IParke  J. 
The  positive  value  is  not  material,  but  the  relative  value 
in  order  to  ascertain  what  rent  is  paid  for  each.]  It 
may  be  quite  as  difficult  and  expensive  to  ascertain  the 
relative  as  the  actual  value  of  the  two  portions. 


Alexander  contra.  The  statute  6  G.  4.  c.  57.  does 
not  require  that  the  whole  of  the  tenement  should  be  in 
the  same  parish.  The  statute  59  G.  3.  r.  50.  had  re- 
quired that  where  the  tenement  consisted  of  land,  the 
whole  of  it  should  be  in  the  same  parish  or  township  as 
the  house  wherein  the  person  hiring  such  land  should 
dwell  and  inhabit,  but  that  provision  is  omitted  in  the 
subsequent  statute.  It  must  be  taken,  therefore,  that 
that  provision  was  omitted  by  design,  Rex  v»  (jreai 
Bcntley  {a).  The  construction  attempted  to  be  put  on 
the  statute  in  support  of  the  order  of  sessions  would 
be  most  unreasonable.  A  person  might  take  a  house 
and  premises  and  pay  1000/.  a  year  rent  for  it,  and  if 
the  house  were  situate  in  one  parish  and  a  yard  in 
another,  he  could  gain  no  settlement  in  either.  Be- 
sides, the  statute  does  not  in  terms  prohibit  the  giving 
of  evidence  of  value,  but  only  renders  it  unnecessary ; 
in  a  c&se  where  the  whole  tenement  is  in  one  parish  it 
is  so.     Now  such  evidence  would  clearly  be  admissible 


(a)  lQB,t  C590, 
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for  the  purpose  of  shewing  that  the  tenement  was  not 
bona  fide  hired  at  the  rent  stipulated  for.     Rex  v.  A^ 
Jkld-<iim-T/iorpe  {a\  per  Park€  J. 

Cw\  adv.  vult. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court,  and  after  stating  the  facts  of  the  case, 
proceeded  as  follows :  — 

It  was  contended  that  no  evidence  of  the  value  of  the 
tenement  could  be  received.  The  words  of  the  statute 
6G.  4,  er.57.  are  undoubtedly  very  strong.  The  pre- 
amble recitesy  that  the  settlement  of  the  poor  had  been 
made  in  some  instances  to  depend  upon  the  annual 
value  of  tenements  which  they  may  have  rented,  or 
upon  the  annual  value  of  tenements  in  virtue  of  which 
they  have  paid  parochial  rates^  and  that  the  ascertain- 
ing such  value  in  such  respective  cases  had  given  rise 
to  very  expensive  litigation,  and  that  doubts  had  been 
entertained  whether  the  59  G.  3.  c.  50.  had  been  efiec*- 
toal  for  the  purpose  of  altering  the  law  in  respect  of 
proving  the  annual  value  of  tenements  so  rented."  Then 
section  2.  enacts,  '^  that  no  person  shall  acquire  a  set- 
dement  by  reason  of  setding  upon,  renting^  or  paying 
parochial  rates  for  any  tenement,  unless  it  shall  consist 
of  a  separate  and  distinct  dwelling-house  or  building,  or 
of  land,  or  of  both,  bona  fide  rented  by  such  person 
at  and  for  the  sum  of  10/.  a  year  at  the  least  for  the 
term  of  one  whole  year,  nor  unless  such  house,  or 
building,  or  land,  shall  be  occupied  under  such  yearly 
hiring,  and  the  rent  for  die  same  to  the  amount  of  10/. 
actually  paid  for  the  term  of  one  whole  year  at  the 
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1831.       hast."    Then  comes  the  proviso  that  it  shall  not  be 

'       necessary  to  prove  the  actual  value  of  such  tenement. 

agamsi       Now  it  is  Said  that  as  evidence  of  the  entire  value  of 

Tbt  lobabit- 

•oti  of  the  tenement  as  contradistinguished  from  the  rent  was 
not  admissible,  and  no  distinction  is  taken  between  cases 
where  the  whole  tenement  is  situate  in  one  parish  and 
where  it  is  situate  in  several,  the  evidence  ought  not  to 
have  been  received  in  this  case ;  and,  consequently,  that 
no  settlement  was  gained  in  the  parish  of  Newton.  The 
effect  of  that  would  be,  if  the  argument  were  to  prevail, 
that  if  a  party  rented  land  in  two  parishes,  for  which  he 
paid  an  annual  rent  of  300/.  or  400/.,  and  one  acre  was 
in  one  parish  and  the  residue  in  the  other,  he  would  not 
gain  a  settlement  in  either  parish.  We  think  the  legis- 
lature never  could  have  so  intended.  The  rent  stipu- 
lated to  be  paid  must  be  taken,  for  the  purposes  of  this 
case,  as  the  criterion  of  tlie  value  of  the  entire  premises ; 
but  evidence  was  admissible  to  shew,  that  the  rent  pay- 
able in  respect  of  the  land  in  the  township  of  Newton 
amounted  to  10/.;  that  is,  supposing  the  house  and  all 
the  land  to  be  of  the  value  of  20/.,  it  was  a  question  for 
the  sessions,  to  consider  how  much  of  that  sum  was  paid 
in  respect  of  the  land  in  Newton.  The  amount  must 
depend  upon  the  relative  quantity  and  quality  of  the 
land  in  each  parish.  The  case  must  go  back  to  the 
sessions,  in  order  that  they,  taking  the  entire  value  of 
the  tenement  to  be  20/.,  (the  annual  rent,)  may  ascertain 
by  evidence  how  much  of  that  sum  was  paid  in  respect 
of  the  dwelling-house  and  land  in  Newton. 

Case  sent  back  to  the  sessions. 
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Betts,  Administrator  of  the  Estate  and  Effects  7Wsr%, 
of  Albert  Edward  Haselar,  against  Kimp-  ^^  ^^^' 

TON.  ' 

• 

CCIRE   FACIAS  on  a  judgment.     The  declaration  Theadminis. 
set  out  a  bond  given  by  tlie  defendant  to  one  liichard  iMnd  who  sur- 
Nicoll  and  Ann  then  his  wife,  conditioned  for  the  pay-  and  died  with' 
ment  of  a  certain  annuity  to  Ann  during  her  life  by  ^^iJ^gJISdon 
half  yearly  payments.     It  then  averred  that  Richard  «>f  her  effects, 

•^         */    tr  J  cannot  recover 

Nicoll  afterwards  died,  and  Anfi  his  widow  married  one  her  chose*  in 

action.     For 

AbrahamtHudson ;  and  that  the  said  Abraham  and  Ann  that  purpose 

administraUon 

sued  tiie  defendant  for  arrears  of  the  annuity,  obtained  must  be  taken 
judgment  against  him  for  2000/.,  the  penalty  of  the  bond,        i^ 
and  recovered  the  arrears ;  that  afterwards,  in  the  life-       *         '  ^ 
time  of  Abrdliam  Hudson^  there  issued  out  a  writ  of "  • 
scire  facias  upon  the  said  judgment,  pursuant  to  the      ^  . 

statute  (8  &  9  IF.  3.  c.  1 1.  s.  8.),  for  fresh  arrears  of  the  ^^ 
annuity  which  were  thereupon  paid ;  that  Abraham 
Hudson  afterwards  died,  and  the  said  Ann^  his  widow, 
intermarried  with  Albert  Edward  Haselary  after  which 
there  issued  another  sci.  fa.  against  the  defendant  for  ^ 
further  arrears,  which  were  thereupon  also  paid.  The 
declaration  then  stated  the  issuing  of  another  sci.  fa.  for 
further  arrears  in  the  lifetime  of  Ann^  and  during  her 
marriage  with  Haselar^  wl^ich  were  also  paid,  but  it  did 
not  specify  in  whose  name  any  of  the  sci.  fas.  were  sued 
out;  it  then  averred  that  another  sum,  to  wit  125/., 
of  the  said  annuity,  being  afterwards  due  and  payable 
to  the  said  Albert  Ed'jiard  and  Anfi,  the  said  Ann  died, 
leaving  the  said  Albert  Edward  her  surviving ;  that  the 
Vol.  H.  T  said 


KucnoH. 
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1831.        said  Albert  Edward  made  his  last  will  and  testament, 
""■"■^        thereby  appointing  an   executor,  and  died;    that  the 

BSTTS 

^gimut  executor  having  renounced,  letters  of  administration, 
with  the  will  annexed,  were  thereupon  granted  to  the 
plaintiff;  and  that  the  said  sum  of  125/.  was  still  due 
and  unpaid,  contrary  to  the  condition  of  the  said  writing 
obligatory,  for  which  cause  the  present  scire  facias  was 
sued  out.  To  this  there  was  a  general  demurrer.  The 
Court,  without  hearing  Campbell  in  support  of  the  de- 
murrer, called  upon 

White  contr^.  The  ground  of  demurrer  is,  that  the 
plaintiff,  not  being  administrator  to  the  wife,  cannot 
have  a  scire  facias  to  enforce  payment  of  Aie  125/. 
which  became  due  by  virtue  of  the  bond  in  her  lifetime. 
l^Uttledale  J.  The  judgment  was  obtained  by  Abraham 
Hudson  and  Ann  his  wife ;  and  it  does  not  appear  that 
Haselar  ever  became  a  party  on  the  record  in  any  of 
the  subsequent  proceedings.]  After  her  marriage  with 
Haselar^  it  is  to  be  presumed  that  she  would  not  proceed 
in  her  own  name  mei*ely;  he  mast  be  supposed  to  have 
joined.  [Parke  J.  That  is  not  to  be  taken  for  granted. 
Her  marriage  with  him  may  have  been  concealed.] 
The  point  which  this  demurrer  was  intended  to  raise  is, 
that  the  husband's  administrator  is  not  entitled  to  sue 
in  this  case,  inasmuch  as  the  125/.  were  not  reduced 
into  possession  during  the  wife's  lifetime.  But  this  is 
contrary  to  the  rule  as  stated  by  Mr.  Butler^  in  his 
note  on  Coke  upon  Littletofi^  851  (a).  He  there  says, 
^^  By  a  series  of  cases  it  is  now  settled  that  the  repre- 
sentative of  the  husband  is  entitled  as  much  to  this 
species  of  his  wife's  property,"  (choses  in  action  not 
reduced  into  possession   during  her  lif^)  ^^  as  to  any 

other; 


KiMFfOK* 
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other;  that  the  right  of  administration  follows  the  right        18S1* 
of  the  estate,  and  ought,  in  case  of  the  husband's  death        _ 

Setts 

after  the  wife,  to  be  granted  to  the  next  of  kin  of  the  agqmu 
husband  ;**  and  to  this  latter  point  he  cites  Mr.  Har-" 
grave's  Law  Tracts^  p.  475.  (note),  where  it  is  argued 
that  the  right  of  administering  follows  the  right  to  the 
estate.  In  Bacon  v.  Bryant  {a)  it  was  held,  **  that  if  a 
son  dies  intestate,  or  a  wife,  the  husband  of  such  wife, 
and  the  father  of  such  son,  are  entitled  to  the  whole  of 
their  personal  estate,  and  to  administration;  and  if  such 
husband  or  father  dies  before  administration  granted  to 
them,  yet  the  personal  estate  of  their  intestate  was  an 
interest  vested  in  them,  and  shall  be  part  of  their  peiv 
sonal  estate^  and  administration  shall  be  granted  to  the 
representative  of  such  husband  or  father.  Squib  v. 
Wyn  (6),  Cart  v.  Bees  (c),  and  Elliot  v.  Collier  {d)  are 
authorities  to  shew  that  under  such  circumstances  the 
right  to  the  wife's  choses  in  action  is  considered  to 
have  vested  in  the  husband  as  next  of  kin  to  her  (ac- 
cording to  the  statute  29  Car.  2.  c.  S.  5.  25.),  although 
he  may  not  have  taken  out  administration,  and  to  be 
transmissible,  notwithstanding,  to  his  executor  or  ad- 
ministrator. And  it  appears  from  Cart  v.  BeeSj  and 
the  expressions  of  Lord  Hardwicke  in  Elliot  v.  Collier^ 
that  if,  in  such  a  case,  any  other  person  than  the  hus- 
band's representative  takes  out  administration  to  the 
wife,  he  does  so  as  trustee  for  such  representative. 
IParke  J.  In  1  Roper's  Law  of  Husband  and  Wife^ 
p.  205.  n.  (a),  2d  ed.,  it  is  said,  that  the  practice  of 
Doctors'  Commons  on  this  point  is  contrary  to  the 
opinion  given  by  Mr.  Hargrave  in  his  Law  Tracts.] 

(a)  1 1  Fitn.  Abr,  Executors,  (K)  pi.  25.        (h)  1  P.  JFms,  378. 
(c)  1  P.  irm*.38l.  (tf)  1  rOi.  168. 

T  2  Lord 
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18S1.  Lord  Tenterden  C.  J.     The  question  is,  not  who 

"""■■"*  is  actually  entitled  to  the  property,  but  who  has  the 
agairut  ^  right  to  sue  for  it  ?  Bearing  that  distinction  in  mind, 
it  will  be  found  that  all  the  cases  agree.  In  Squib  v. 
Wyn{a\  the  administratrix  of  the  husband  claimed 
choses  in  action  of  the  wife  whom  he  had  survived ;  but 
it  appears  that  administration  was  taken  out  not  only  to 
the  husband,  but  also  to  the  wife  de  bonis  non,  the  hus- 
band himself  having  previously  administered  in  part,  so 
that  in  any  view  of  the  case  his  administratrix  was  en- 
titled. And  in  Cart  v.  Ttees  (i),  cited  at  the  close  of  the 
Lord  Chancellor's  judgment  in  the  same  case,  it  appears 
that  the  wife  having  died  possessed  of  choses  in  action, 
and  the  husband  having  also  died  without  taking  out 
administration  to  her,  the  wife's  next  of  kin  administered 
to  her^  and  in  so  doing  became  a  trustee  for  the  hus- 
band's representative.  And  where  it  is  laid  down  that 
the  right  of  administration  follows  the  right  to  the  pro- 
perty when  such  right  has  vested  in  the  husband,  that 
must  be  understood  to  mean  administration  to  the  wife. 
In  the  present  case  such  administration  has  not  been 
taken  out,  and  the  plaintiff,  therefore,  can  have  no  claim. 
It  stands  on  well-known  principles,  that  if  the  husband 
surviving  the  wife  does  not  in  his  lifetime  reduce  her 
choses  in  action  into  possession,  then,  although  in  equity 
those  claiming  under  him  are  entitled  to  them,  they 
must  be  recovered,  not  by  his  representatives,  but  the 
wife's,  and  they  will  take  the  property  as  trustees  for 
the  representatives  of  the  husband. 

LiTTLEDALE  J.    The  choses  in  action  of  the  deceased 
wife  can  only  be  claimed  by  a  person  administering  to 

(a)  1  P.  Wms.  378.  (6)  1  P.  Wms.  381. 

her 
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her  effects.     I  think,  too,  that  it  is   a  great  question        1831. 
whether  a  sci.  fa.  could  be  maintained  on  the  statute 

Betts 

8  &  9  fF.  3.  c.  11.,  in  right  of  a  person  who  never  be-        agairut 
came  a  party  to  the  record.      But  at  all  events  this 
plaintiff,  by  his  own  shewing,  has  no  title. 

Parke  J.  I  think  that,  to  give  Haselar  an  interest 
in  the  judgment,  or  arrears  of  the  annuity,  there  should 
have  been  a  sci.  fa.,  making  him  a  party  to  the  record. 
It  does  not  appear  that  he  ever  became  so,  and  we  can- 
not intend  it.  With  respect  to  the  particular  arrears 
now  claimed,  it  is  an  established  rule,  that  choses  in 
action  of  a  wife  can  only  be  recovered  by  the  husband, 
after  her  death,  as  administrator  to  her.  The  cases 
cited  as  to  the  right  of  the  husband  and  his  representa- 
tives, apply  only  to  the  beneficial  interest;  and  Mr. 
Butler^  in  the  note  referred  to,  pronounces  on  the  right 
of  administration,  but  not  on  the  form  in  which  it  is 
to  be  taken  out.  If,  therefore,  the  plaintiff  could  re- 
cover these  arrears  at  all,  he  must  do  so  as  adminis- 
trator to  the  wife. 

Patteson  J.  concurred. 

Judgment  for  the  defendant. 


T  3 
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1831. 


I  - 


Right,  on  the  demise  of  William  Jefferys, 
•  and  Others,   against  Henry  Bucknell  and 

two  Others. 

-^p^^'^^^ing^n     npHIS  case   was    arinied    during    the    last    term    by 

/   equiuble  fee  in     X 

^p^  ceruin  Unds  Plait  for  the  plaintiffs,  and  Preston  for  the  defend- 

/f/j/'  Diortffaffcd  the 

/f   same  to  B.  by    ants,  before  Lord  Tenterden  C.  J.,  Littledale  J.,  Tawn- 


-  /3 


lease  and  re- 


'  ^^^  lease.  The  re-  ton  J.,  and  Potteson  J.  The  facts  of  the  case,  the  argu- 
th^Jr!^wa<»'le-  inents  urged,  and  the  authorities  cited,  are  so  fully 
S/'^^tS^to  s^'^  *"^  commented  on  in  the  judgment  pronounced 
the  premises      \yy  j^jjg  Court,  that  it  is  deemed  unnecessary  to  detail 

conveyed;  and      y  '  <i 

the  releasor       them  here. 

covenanted, 

that  he  was  law-  Cur*  odv,  XJUU. 

fully  or  equU" 

aUy  seised  in 

his  demesne  of       Lord  Tenterden  C.  J.,  in  the  course  of  this  term, 

and  in;  and 

otherwise  well    delivered  the  judgment  of  the  Court :  — 

entitled  to  the  , 

same.    The  This  case  came  on  upon  a  motion  to  enter  a  nonsuit 

subsequently  At  the  trial  before  the  Lord  Chief  Justice  Ttndal,  at 
and^he  after-  '  ^^^  Summer  assizes  for  the  county  of  Kent  1830,  it  ap- 
valuable  ron-  P^^red  that  the  action  was  brought  to  recover  two 
sideration  con-  houses  at  BromptoH  in  the  parish  of  Chatham,     As  to 

veyed  the  same  -^  ' 

to  c.    Upon     one  the  learned  Judge  was  of  opinion,  that  the  ejectment 

ejectment 

brought  by  17.    would  uot  lie  for  Want  of  a  notice  to  quit.     As  to  the 

against  C. : 

Held,  first, 
that  there  being  in  the  release  no  certain  and  precise  averment  of  any  seisin  in  ^.»  but 
only  a  recital  and  covenant  that  he  was  legally  or  equitaJUy  entitled,  C.  was  not  thereby 
estopped  from  setting  up  the  legal  estate  acquired   by  him,  after  the  execution  of  the 
release. 

Held,  Sdly,  that  the  release  did  not  operate  as  an  estoppel  by  virtue  of  the  words, 
*<  granted,  bargained,  sold,  aliened,  remised,  released,**  &c.  because  the  release  passed 
nothing  but  what  the  releasor  had  at  the  time,  and  A,  had  not  the  legal  title  in  the  pre- 
mises at  the  time  of  the  release. 

Held,  3dly,  that  this  case  did  not  fall  within  the  rule,  that  a  mortgagor  cannot  dispute 
the  title  of  his  mortgagee,  because  C  claimed  as  a  purchaser  for  a  valuable  consideration 
without  notice,  a  legal  interest  which  was  not  in  /f .  at  the  time  of  the  mortgage  to  B,f 
A.  having  then  only  an  equitable  interesti  which  passed  to  J9.,  whose  title  as  to  that  was 
not  disputed. 
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other,  there  was  a  verdict  for  the  lessors  of  the  plaintifi^        1831. 
subject  to  leave  to  enter  a  nonsuit.     The  facts  proved        — — 

Right 

were^  that  Jliomas  Jaiins  the  elder,  having  contracted  onthedemiceof 
to  purchase  the  premises^  was  let  into  possession  by  against 
order  of  the  Court  of  Chancery  on  the  29th  of  December 
1808 ;  and  being  let  into  possession,  but  never  having 
had  any  conveyance  executed  to  him,  he  afterguards,  on 
the  2d  of  October  1820,  devised  them  to  his  son  and 
heir,  Thomas  Jarvis  the  younger.  Upon  his  father's 
death  the  son  entered,  and  on  the21stof  c/anuary  1823, 
he  mortgaged  the  premises,  by  indentures  of  lease  and 
release,  to  the  lessors  of  the  plaintiff.  The  lease  and 
release  were  in  the  common  form,  excepting  that  in  the 
latter  there  was  a  recital  that  the  said  Thomas  Jarvis  is 
legally  or  equitably  entitled  to  the  several  messuages  or 
dwelling-houses  conveyed,  and  in  the  covenant  for  title, 
the  releasor  covenanted  that  he  is  and  standeth  lawfully 
or  equitably^  rightfully,  absolutely,  and  solely  seised  in 
his  demesne  as  of  fee  of  and  in,  and  otherwise  well  en- 
titled to  the  said  several  messuages  or  dwelling-houses, 
&C.  On  the  1st  and  2d  of  April  1824,  indentures  of  lease 
and  release,  under  the  contract  of  sale  in  1808,  were  ex- 
ecuted to  Thomas  Jarvis  the  younger,  whereby  he  became, 
seised  of  the  legal  estate  in  the  premises,  which  he  after- 
wards conveyed  by  mortgage,  for  a  valuable  consider- 
ation, to  the  defendant  Henry  BticknelL  There  was  no 
proof  that  Bucknell  had  any  notice  of  the  prior  mort- 
gage, and  upon  his  mortgage  all  the  title-deeds  were 
delivered  to  him.  In  this  action,  he  had  come  in  under 
the  common  rule,  and  defended  as  landlord ;  the  other 
defendants  were  the  tenants  in  possession. 

The  question  on  which  the  Court  took  time  to  consider 
was,  whether  the  defendant,  claiming  under  the  mort- 
gagor Thomas  Jarvis  the  younger,  could  set  up  as  a  de- 

T  4  fence 
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18S]*       fence  against  the  lessors  of  the  plaintiff,  the  legal  estate 
acquired  by  him  since  their  mortgage.    And  it  has  been 

Right 

on  the  demise  of  argued  for  them  that  he,  as  representing  the  mortgagor 

JirrKRTs 

agttinsi        Thomos  Jnrvis^  is  estopped  from  domg  so ;  and  for  this 
purpose,  Co.  Litt.  352  a,,  LitU  sect.  693.,  and  the  cases 
^  oiBensUy  v.  Burdon  (a),  Helps  v.  Hereford  (J)\  Goodtitle  v. 

Morse  {c\  Goodtitle  v.  Bailey  [d\  Goodtitle  v.  Morgan  and 
Others  (e\  Doe  d.  Christmas  v.  Oliver  {g),  Trevivan  v. 
Lawrance  (A),  and  Taylor  v.  Needham  [i)  were  cited.  Of 
these  cases  none  are  applicable  to  the  point  in  question, 
except  Goodtitle  v.  Morgan  and  Bensley  v.  Burdon  (of 
which  more  presently),  and  Helps  v.  Hereford  and  Doe  v. 
Oliver.  The  last  two  are  cases  of  estoppels,  arising  out 
of  fines  levied  before  any  interest  vested;  and  there  is  no 
doubt  that  a  fine  may  operate  by  way  of  estoppel,  hut  the 
present  is  not  the  case  of  a  fine.  In  sect.  693.,  Littleton^ 
speaking  with  reference  to  the  doctrine  of  remitter,  says, 
^*  This  is  a  remitter  to  him,  if  such  taking  of  the  estate 
be  not  by  deed  indented,  or  by  matter  of  record,  which 
shall  conclude  or  estop  him;"  and  in  Lord  Cokeys  com- 
mentary on  this  passage,  a  deed  indented  is  distinguished 
from  a  deed  poll  in  this  particular  of  remitter,  for  the  deed 
poll  is  only  the  deed  of  the  feoffor,  donor,  and  lessor,  but 
the  deed  indented  is  the  deed  of  both  parties,  and,  there- 
fore, as  well  the  taker  as  the  giver  is  concluded.  In  352  a. 
Lord  Coke  divides  estoppels  into  three  sorts,  the  second 
of  which  he  thus  defines ;  "  By  matter  in  writing,  as  by 
deed  indented,  by  making  of  an  acquittance  by  deed 
indented  or  deed  poll,  by  defeasance  by  deed  indented 
or  deed  poll."     And  there  are  many  other  authorities 

(n)  2  Sim,  ^  Shi.  519.  (6)  2  B.  A,  2A2, 

(c)  3  T.  B,  c65.  ((/j  Cowp.  597. 

(e)  I  T.  R.  755.  (g]   lo  B,^C.  181. 

(A)  1  Salir.  276.     2  Ld.  Bnym,  1048,  S.  C  (ij  2  Taunt,  278. 

to 
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to  shew  that  estoppel  may  be  by  any  indenture  or  deed        1831. 
poll.     But  upon  this  rule  there  are  many  qualifications 
and  exceptions  engrafted.     It  is  a  rule,  that  an  estoppel  on  the  demise  of 
should  be  certain  to  every  intent,  and,  therefore,  if  the        agamsi 
thing  be  not  precisely  and  directly  alleged,  or  be  mere 
matter  of  supposal,  it  shall  not  be  an  estoppel;  nor  shall  srx/^/      ,} 
a  man  be  estopped  where  the  truth  appears  by  the  same  ^^Jf"*  Za/^ 
instrument,  or  that  the  grantor  had  nothing  to  grant,  or 
only  a  possibility  ,*  Co.  Litt.  352  &.,  where  this  case  is 
put ;  ^*  An  impropriation  is  made  after  the  (Teath  of  an 
incumbent,  to  a  bishop  and  his  successors.     The  bishop, 
by  indenture,  demiseth  the  parsonage  for  forty  years, 
to  begin    after    the    death    of  the    incumbent      The 
dean  and  chapter  confirmeth  it     The  incumbent  dieth. 
This  demise  shall  not  conclude,  for  that  it  appeareth 
that  he  had  nothing  in  the  impropriation  till  afler  the 
death  of  the  incumbent."    This  passage  from  Co,  Lift,  is 
adopted  by  Ch.  B.  Comyns  in  his  Digest^  Estoppel  (Ei.  2.). 
Now  in  the  case  at  bar  the  very  truth,  that  the  mort- 
gagor, Thomas  Jarvis  the  younger,  had  only  an  equitable 
interest,  is  partly  admitted ;  for  the  recital  states  in  the 
alternative,  that  he  is  lawfully  or  equitably  entitled,  and 
the  covenant   for  title  is  to   the  same  effect     At  all 
events,  there  is  in  this  recital  a  want  of  that  certainty  of 
allegation  which   is  necessary  to  make  it  an  estoppel. 
Lord  Holt  lays  it  doivn  in  Salter  v.  Kidley  (a),  that  ge- 
neral recital   is  not  an  estoppel,  though  a  recital  of  a 
particular  fact  is.     And  upon  this  the  judgment  of  the 
Lord  Chancellor  in  the  recent  case  o(  Bensley  v.  Bur- 
don^  which   was   relied  upon  by  the  counsel   for  the 
lessors  of  the  plaintiff,  proceeded.     The  deed  of  release 
in  that  case  recited,  that  Francis  Tweddle  the  younger 
was,  subject  to  his  father's  life  estate,  seised  or  possessed 

(a)  I  Show,  59. 

on 
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163L        of,  or  well  entitled  to,  the  lands  and  tenements  therein- 
after  mentioned  in  reversion  or  remainder ;  and  by  the 

RlOHT 

oDtbecbroiseof  deed  he  granted  and  released  this  remainder,  and  cove* 
against  oanted  that  he  was  seised  of  it  for  an  indefeasible  estate 
of  inheritance.  The  present  Master  of  the  Rolls,  then 
Vice-Chancellor,  by  whom  this  case  was  first  decided, 
according  to  the  report  in  2  Sim.  Sf  Stu.  519.,  held, 
that  this  was  an  estoppel,  upon  the  general  ground  that 
it  was  a  deed  indented,  and  that  the  nature  of  the  con- 
veyance, namely,  lease  and  release,  made  no  difference. 
The  Lord  Chancellor  confirmed  this  judgment  (a),  but 
put  it  on  this  solely,  that  it  was  an  allegation  of  a  parti- 
cular fact,  by  which  the  party  making  it  was  concluded. 
That  case,  therefore,  greatly  differed  from  the  present, 
in  which  there  is  no  certain  precise  averment  in  the 
deed  of  release  of  any  seisin  in  T.  Jarvis  the  younger, 
but  a  recital  only,  that  he  was  legally  or  equitably  en- 
titled. We  think,  therefore,  that  this  recital  does  not 
operate  by  way  of  estoppel. 

We  are  of  opinion,  also,  that  the  i*elease  whereby  T. 
Jarvis  granted,  bargained,  sold,  aliened,  remised,  re- 
leased, &c.  the  premises,  does  not  by  mere  force  of  these 
words  amount  to  an  estoppel.  Littleton  lays  it  down, 
sect.  446., that  ^'no  right  passeth  by  a  release,  but  the  right 
which  the  releasor  hath  at  the  time  of  the  release  made. 
For  if  there  be  father  and  son,  and  the  father  be  disseised, 
and  the  son  (living  his  father)  releaseth  by  his  deed  to 
the  disseisor  ail  the  right  which  he  hath,  or  may  have, 
in  the  same  tenements,  without  clause  of  warranty,  &c., 
and  after  the  father  dieth,  &C'  the  son  may  lawfully 
enter  upon  the  possession  of  the  disseisor."  To  the 
same  effect  is  WivePs  case.  Hob.  45.,  and  Perk,  sect.  65.9 

(a)  5  BustdVt  Ch.  Rep. 

that 
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that  where  a  son   and  heir  joins  in  a  grani   in  the        183]. 
lifetime  of  his  father,  while  he  has  neither  possession        ""^ 

....  Right 

nor  right  in  the  matter  granted,  the  grant  is  utterly  on  the  demise  of 
void,  and  nothing  passes.  So  here,  if  the  release  pass  agaimt 
nothing  but  what  the  releasor  lawfully  had,  and  he 
had  no  legal  title  in  the  premises  at  the  time  of  the  re- 
lease made,  those  who  claim  under  him  by  a  subsequent 
good  title  are  at  liberty  to  shew  this;  and  there  is  no 
implied  estoppel,  as  appears  from  the  authorities  just 
cited,  and  the  year  books  ^9Ed.S.  H,  15.,  4^5  Ass.  5.^ 
46  Ass.  6.f  and  Brookes  construction  of  these  books  in  his 
Abr.  tit.  Estoppel^  pi.  146.  10  Vin.  Abr.^  Estoppel  (M). 

The  case  was  put  in  argument  on  another  ground  for 
the  lessors  of  the  plaintiff,  namely,  that  it  was  within 
the  common  rule  that  a  mortgagor  cannot  dispute  the 
title  of  his  mortgagee.     Such  a  rule  without  reference 
to  the  technical  doctrine  of  estoppel,  undoubtedly  is  to 
be  met  with  as  laid  down  by  Lord  HoU^  in  Salkeld^  and 
has  been  often  recognised  in  modern  times.     But  we 
are  of  opinion  that   it  does  not  apply  to  the  present 
case.     Here,  the  defendant  Buchiell  claims,  as  a  pur- 
chaser for  a  valuable  considerable  without  notice,  a  legal 
interest  which  was  not  in  7*.  Jarvis  at  the  time  of  his 
mortgage  to  the  lessors  of  the  plaintiff,  and  T.  Jarvis 
had  then  an  equitable  interest  which  passed  to  them, 
and  which  is  not  questioned,  nor  sought  to  be  disturbed 
by  the  defence  whi(^h  Bucknell  sets  up.     This  case  much 
resembles   that   of  Goodtitle  v.    Morgan  {a\   where   a 
second  mortgagee  without  notice,  who  got  in  the  legal 
title,  by  taking  an  assignment,  from  a  trustee  and  the 
mortgagor,  of  an  outstanding  term  assigned  to  attend 
the  inheritance,  was  holden  entitled  to  a  legal  preference 
against  the  first  mortgagee. 

(a)  1  r.  B.  755. 

There, 
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18SI.  There,  as  here,  it  might  be  said  that  he  was  bound 

by  the  same  conclusion  as  the  mortgagor,  and  should 

Right  "^  ^ 

on  the  demise  of  not  question  the  right  of  the  prior  mortgagee.     But  the 

J  KWR11T8 

against  legal  title  prevailed  there,  and  so  we  think  it  ought 
here.  The  consequence  upon  the  whole  is,  the  rule 
for  entering  a  nonsuit  must  be  absolute. 

Rule  absolute. 


ji^26th  Long  against  Champion. 

On  the  trial  of    ^PHIS  was  an  action  by  the  assured  against  an  under- 

an  action  at  -'''  . 

law,  a  copy  of  a  writer  on  a  policy  of  insurance  upon  a  ship*.     At 

the  plaintiff's  ^^^  trial  before  Lord  Tenterden  C.  J.,  at  the  sittings  in 

forred to byOie  I^ondon  after  Hilary  term  1831,  the  defendant's  counsel 

answa-toVbill  ^^^^^^  '"  evidence  a  copy  of  a  certain  letter  written  by 

in  Chancery,  qq^  fVilkitisoTi.  who  was  the  afi^ent  of  the  plaintiff  in 

and  the  onginal  n  r 

of  which  letter,    effecting  the  insurance,  in  order  to  shew,  that  at  the 

instead  of  being 

filed  in  the         time  of  the  insurance  Wilkinson  had  material  information 

Master's  oflSce, 

liad,  by  consent  respecting  the  ship  insured,  which  ought  to  have  been 

deposited'for  Communicated   to   the   underwriter.      Due  notice   had 

the'pUin^ff^  been  given  to  the  plaintiff  to  produce  the  original  letter, 

in^ihe'c^cery  '^'*^  ^^P^  ^^  obtained  under  these  circumstances:  — 

suit,  is  admis.  ^  bJH  Jq  Chancery  had  been  filed  by  one  Hobson.  an 

sible  in  en-  ■'  j  ^ 

dence  on  the       underwriter,  on  another  policy  effected  on  the  same  ship 

part  of  the  de- 

fendant  at  law,    by  WiUcinson^  as  such  agent,  against  Lofig  and  Wilkin- 

without  rcadinff 

the  answer  iu     son  ;  they  put  in  answers,  and,  in  the  schedule  thereto, 

referred  to  the  letter  of  Wilkinson  now  in  question.  Lons 
*  •  residing  in  'North  America^  the  original  letter  was  not 
produced  in  Chancery,  but,  to  save  time  and  expense, 
it  was  agreed  between  the  solicitors  of  Hobson  and  Long^ 
that  an  original  letter  book  belonging  to  Wilkinson^  and 

con- 
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containing  a  copy  of  the  letter  in  question,  should  be        IBSL 
inspected  at  the  office  of  Zjons^s  solicitor  on  behalf  of       "I 
Hobsotiy  upon  the  same  terms  as  if  the  oriscinal  letter  had        against 
been  deposited  in  the  Master's  office  and  there  inspected. 
An  inspection  was  accordingly  had,  on  behalf  oi  Hob- 
soTif  at  the  office  of  Long's  solicitor,  and  on  that  occasion 
the  copy  was  taken,  which  it  was  now  proposed  to  read. 
It  was  objected  that  this  letter,  being   in   e£Pect   part 
of  the  answer  in  Chancery,  could  not  be  read  unless 
the  answer  were  put  in  also;  but  Lord  Tenterden  C.J. 
overruled  the  objection,  and  received  the  evidence  as 
offered.   A  verdict  having  been  found  for  the  defendant, 

F,  Pollock^  on  a  former  day  in  this  term,  moved  for 
a  new  trial,  on  the  ground  that  the  letter  ought  not  to 
have  been  admitted  without  the  answer  in  Chancery. 
He  stated  that  this  question  had  never  before  been  dis- 
cussed in  banc,  but  he  mentioned  a  case  which  oc- 
curred some  years  ago  at  Nisi  Prius  before  Lord  Ten- 
terden C.  J.,  where  the  defendant  (having  given  the 
plaintiff  notice  to  produce  his  books)  offered  in  evidence 
a  copy  of  one  of  them,  and  it  turned  out,  on  cross-exa- 
mination, that  the  witness  had  obtained  an  inspection 
of  the  book  in  the  Master's  office,  where  it  was  de- 
posited by  an  order  of  the  Court  of  Chancery,  as  being 
referred  to  by  the  plaintiff  in  his  answer  to  a  bill,  and 
that  on  that  occasion  the  copy  was  made:  upon  which 
Lord  Tenterden  C.  J.  held,  that  this  was  the  same  as  if 
the  whole  book  were  appended  to  the  answer,  or  the 
answer  expanded  to  the  extent  of  the  book,  and  that 
advantage  could  not  be  taken  of  an  inspection  obtained 
through  a  conventional  and  economical  proceeding  be- 
tween the  parties  in  the  Chancery  suit,  to  give  in  evi- 
dence 
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1831.        dence  a  part  of  the  answer  without  reading  the  whole. 
'  He  also  stated  his  recollection  of  other  cases  to  a  similar 

LOMO 

agahui        effect  at  GuUdhall  and  on  the  Northern  circuit. 

Cur.  adv,  vUU. 


Lord  Tenterden  C.  J.  now  delivered  the  judgment  of 
the  Court  It  appears  to  us  that  there  was  no  sufficient 
gromid  for  rejecting  this  evidence.  If  the  letter,  instead  of 
being  merely  handed  to  the  solicitor  of  one  of  the  parties 
for  the  inspection  of  the  other,  had  been  produced  in  the 
Court  of  Chancery,  and  filed  in  the  Master's  office,  and 
the  defendant  here  had  wished  to  offer  it  as  evidence 
in  the  action  at  law,  it  would  have  been  for  the  Lord 
Chancellor  to  exercise  his  judgment  whether  or  not 
he  would  permit  it  to  be  so  made  use  of  without  the 
answer  to  which  it  related ;  or  if,  in  such  a  case,  the  letter 
had  been  produced  here  without  the  Lord  Chancellor's 
order,  this  Court  would  have  determined,  in  their  discre- 
tion, upon  its  admissibility.  But  in  this  case  the  let- 
ter was  not  regularly  before  the  Court  of  Chancery  in  the 
suit  there,  and  we  think  it  impossible,  under  the  circum- 
stances, that  this  Court  should  exercise  a  discretion  as  to 
admitting  or  rejecting  it.  The  case  does  not  coincide, 
in  point  of  fact,  with  that  which  has  been  principally 
relied  on.  Whether  it  is  necessary  in  every  instance  to 
read  an  answer  in  Chancery  for  the  purpose  of  making 
any  documents  evidence  which  may  be  annexed  to  it, 
we  do  not  now  decide.  I  should  at  present  think  it  a 
very  strong  proposition  to  say  that  the  answer  must  at  all 
events  be  read,  though  having  no  connection  with  the  case 
in  which  the  documents  are  produced.  But  here  at  least 
we  think  the  copy  in  question  was  admissible  without  the 
answer,  and  that  there  is  no  ground  for  the  rule. 

Rule  refused. 
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18S1. 


The  King  on  the  Prosecution  of  J.  Hubback  manetday, 
and  Others,  fl«-fliw5/W.H.TH0MPKiNs,  R-Ly-  ^p'^^tu,. 
ALL  and  Others. 

Hj^HE  defendants  having  been  indicted  at  the  sessions  Rated  inhabiu/«urc^iw^- 

for  the  borough  of  Berwick-upon-Tweed  for  a  riot,  JJbo  were^n?' 
removed  the  indictment  into  this  Court  by  certiorari.  J^J^^Jj^l^J!^ 
They  were  tried  and  found  miilty  at  the  Northumberland  **>®  ^"^7  "»"» 

■^  o        ^  to  attend  a 

assizes  1830,  and  judgment  was  pronounced  in  the  fol-  meeting  called 

for  the  purpose 

lowing  Michaelmas  term.     A  side  bar  rule  having  been  of  imposing  a 

r      •       J    /•  •  t  .1  churdi-rate, 

obtained  for  taxmg  the  costs  to  be  paid  to  the  prose-  and  who  after- 
cutors  by  the  defendants ;  the  latter  obtained  a  rule  nisi  cuted'tho 
for  discharging  that  rule  on  the  ground  that  the  prose-  ^^es^grievcd 
cutors  were  not  parties  grieved  within  the  meaning  of  ^'i^'^n^of 
the  statute  5  in  6  W.^M.  c.  11.  5.  3.  (a)     It  appeared  ^l?*?"^ 

d  wT  •  or  Bfl» 

by  affidavits  on  the  part  of  the  defendants,  that  the  c.  11.*.  3., 

and,  therefore, 

mayor,   bailiffs,  and  burgesses  of  Berwick-upon-Tweed  entitled  to  cosu 

on  convictioa 

had   for   many   years  exercised   the   right  of  electing  of  the  defend- 
churchwardens  of  the  parish,  and  that  the  defendants  moral  of  the 
Thompkins  and  Lyall^  together  with  two  others,  had  ^^if  *^" 
been  so  elected  in  1829,  when  they  were  sworn  in  and 
executed  the  duties  of  the  office,  and  that  tliey  were 
elected  again  in  1830,  and  sworn  in.     The  affidavits  in 

(a)  By  section  3.  of  the  5  &  6  ^.  ^  Af.  c.  11.  «.  3.  it  is  enacted,  <*  that 
if  the  defendant  prosecuting  such  wriu  of  certiorari  be- convicted  of  the 
offence  for  which  he  was  indicted,  then  the  Court  of  King's  Bench  shall 
give  reasonable  costs  to  the  prosecutor,  if  he  be  the  party  grieved  or  in- 
jured, or  be  a  justice  of  the  peace,  mayor,  bailiff,  constable,  headborough, 
tithingman,  churchwarden,  or  overseer  of  the  poor,  or  any  other  civil 
officer,  who  shall  pro«ecute  upon  the  account  of  any  fact  committed  or 
^ne,  that  concerned  him  or  them  as  officer  or  officers  to  prosecute  or 
present ;  which  costs  shall  be  taxed  according  to  the  course  of  the  said 
Court." 

answer 


288  CASES  IN  EASTER  TERM 

1831.       answer  to  the  present  rnle  stated,  that  some  doubts 

having  arisen  as  to  the  right  claimed  by  the  corporation 

agamM        of  Berwick  to  choose  churchwardens,  the  select  vestry 

Thompxivs. 

had  taken  the  opinion  of  an  eminent  civilian,  who  ad- 
vised them  that  the  election  of  churchwardens  by  the 
corporation  would  not  be  recognized  in  a  court  of  law, 
and  that  the  right  was  in  the  minister  and  parishioners. 
That  notice  of  holding  a  meeting  of  the  inhabitants 
in  vestry  on  the  21st  of  January  1830  was  given  for 
the  purpose  of  choosing  churchwardens  of  the  parish, 
and  that  a  meeting  in  vestry  was  duly  held  on  that 
day,  at  which  the  prosecutors  were  elected  and  after- 
wards sworn  in.  That  they  (the  prosecutors)  on  the 
21st  of  Febmary  gave  notice  that  a  meeting  of  the  in- 
habitants of  the  parish  would  be  held  on  the  25th  of 
February  for  the  purpose  of  imposing  a  church  rate ; 
that  on  that  day  such  a  meeting  was  held  in  the  vestry 
room,  and  that  at  that  meeting  the  riot  took  place,  in 
respect  of  which  the  defendants  were  prosecuted  and 
convicted.  The  prosecutors  attended  that  meeting,  not 
merely  as  churchwardens,  but  for  the  purpose  of  voting 
as  rated  inhabitants.  The  rioters  disturbed,  protracted, 
and  impeded  the  meeting,  and  alarmed  the  prosecutors; 
and  during  the  riot,  two  of  the  prosecutors,  Thompson 
and  Dickson^  were  violently  driven  and  pushed  about  by 
the  rioters,  who  blocked  up  the  entrance  to  the  vestry 
room  by  gathering  round  the  door  of  the  room  in  a 
dense  body  firmly  locked  together,  and  thereby  and  by 
means  of  the  riot,  forcibly  and  wilfully  hindered  three 
of  the  prosecutors,  viz.  Thompsoiij  Dickson^  and  Nichol- 
son from  entering  the  vestry  room,  which  they  had  a 
right  to  enter  ns  rated  inhabitants  ns  well  as  church- 
wardens, 
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wardens,  and  excluded  them  from  it  until  two  mag!s-       1831. 
trates  dispersed  the  rioters ;  that  the  other  prosecutor,       — 

TheKiNo 

Hubback^  having  got  into  the  vestry-room  and  voted,        a§a%ntt 
wished  to  return  home,  but  was  prevented  so  doing,  by 
the  rioters  having  surrounded  the  door  of  the  room,  and 
was  against  his  will  compelled  to  remain  in  the  room, 
until  the  rioters  were  dispersed  by  the  magistrates. 

Ingham  and  Wightman  now  shewed  cause.  The  pro- 
secutors are  entitled  to  costs.  First,  as  churchwardens 
de  facto,  they  are  civil  officers  within  the  statute  5  & 
6  fF.  4*  M.  c.  11.  5.  3.  They  had  called  a  meeting  of 
the  inhabitants  in  vestry,  and  at  the  time  of  holding 
such  vestry  the  defendants  prevented  three  of  the  four 
prosecutors  from  going  in.  The  prosecutors,  therefore, 
virtute  officii,  were  entitled  to  their  costs  in  prosecuting 
the  defendants.  If  a  churchwarden  de  facto  makes  a 
rate  for  repairing  a  church,  it  will  bind  the  parishioners. 
Vin.Abr.  Churchwardens,  (A  2.)  12.  Secondly,  the  pro- 
secutors are  parties  grieved ;  because,  as  rated  inha- 
bitants, they  had  a  right  to  be  present  at  the  vestry, 
where  the  rate  was  made,  and  the  defendants  obstructed 
them  in  the  exercise  of  that  right.  An  individual  pa- 
rishioner, if  illegally  obstructed  in  coming  to  the  vestry, 
may  maintain  an  action  for  the  injury  to  his  particular 
right  The  statute  5  8c  6  JV.^rM.c.ll.  s.S.  ought  to 
be  liberally  expounded.     The  King  v.  Incledon  {a), 

Cressicell  and  Alexander  contr^.  Here  the  prose- 
cutors were  not  churchwardens  de  facto,  because  they 
were  chosen  while  other  persons,  regularly  appointed, 
filled  the  office.  The  defendants  Thomkins  and  LyaU 
and  two  others  were  appointed  at  Easter,  and  continued 

(a)   1  J/.  4- 5.  268. 

Vol.  IL  U  till 
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1831.  under  the  style  and  firm  of  Philip  Sansom  and  Co. 
"■""^  During  the  same  period,  and  for  some  years  before, 
^jgmnjr  Sansom  had  been  a  partner  in  the  Droitwich  Patent  Salt 
Company,  a  firm  composed  of  several  persons  carrying 
on  the  salt  trade  at  Bristol  and  other  places.  Sansom 
had  been  authorized  to  act  and  receive  monies  on  behalf 
of  the  company,  as  their  agent;  but  in  June  1829,  and 
from  that  time  forth,  he  was  no  longer  permitted  to  do 
so.  He  was  still  a  partner,  however,  when  this  action 
was  brought.  In  July  1829,  one  of  the  auditors  of  the 
Droitwich  Salt  Company  called  upon  Sansom  for  the  sum 
of  300/.  which  he  owed  the  firm,  and  he,  to  answer  this 
demand,  gave  the  note,  on  which  the  present  action  was 
brought,  for  310/.,  bearing  date  July  1.  1829,  signed 
Philip  Sansom  and  Co.,  payable  to  the  Droitwich  Patent 
Salt  Company,  or  order,  two  months  after  date,  value 
received,  at  the  alum  works.  Bridewell  Lane.  This 
note  the  company  indorsed  to  the  plaintiff.  The  alum 
works  were  closed,  and  the  partnership  in  them  dissolved, 
in  August  1829.  It  did  not  appear  that  any  thing  had 
been  due  from  this  concern  to  the  Droitwich  Company, 
nor  was  it  shewn  that  the  note  had  been  indorsed  for  any 
valuable  consideration :  but  no  notice  had  been  given 
to  the  plaintiff  to  prove  the  consideration  for  the  in- 
dorsement The  Droitwich  Company  was  solvent  at 
the  time  when  this  action  was  brought  These  facts  were 
proved  by  the  cross-examination  of  the  plaintiff's  wit- 
nesses. It  was  contended,  on  behalf  of  the  defendant 
Evansy  that  this  note,  made  in  the  names  of  Sansom  and 
Co.,  appeared  to  have  been  given  by  Sansom  for  his  own 
private  debt ;  that  this  was  a  fraud  within  the  cognizance 
of  the  Droitwich  Company,  inasmuch  as  the  knowledge  of 
Sansom,  their  partner,  was  their  knowledge;  and  that, 
under  these  circumstances)   the  indorsee,  not  having 

proved 
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proved  any  valuable  consideration  given  by  him  for  the  18S1. 
indorsement,  had  no  right  to  recover.  On  the  other  — — 
Side,  it  was  contended,  that  in  the  absence  of  notice  to  agnmu 
prove  the  consideration,  this  defence  was  inadmissible. 
A  verdict  was  found  for  the  plaintiff,  but  leave  given  to 
move  to  enter  a  nonsuit ;  and  a  rule  nisi  having  been 
obtained  accordingly. 

Sir  James  Scarlett  and  Hoggins  now  shewed  cause. 
Before  the  plaintiff  was  called  upon  to  prove  consider- 
ation, it  was  incumbent  on  the  other  party  to  make  out 
some  case  of  fraud  or  misconduct  in  obtaining  the  note, 
sufficient  to  require  that  answer.  It  is  not  to  be  pre- 
sumed on  the  facts  stated  at  the  trial,  that  the  note  was 
not  given  for  money  really  due  from  Philip  Sansom 
and  Co.  to  the  Droitwich  Company ;  on  the  contrary,  it 
is  consistent  with  the  evidence  that  Sansom  may  have 
used  the  company's  money  in  making  payments  at  the 
alum  works.  And  assuming  that  there  was  a  debt 
between  the  Droitwich  Company  and  Sansom  and  Co., 
the  argument  that  Sansom's  knowledge,  as  to  the  par- 
ticular occasion  on  which  the  note  was  given,  was  the 
knowledge  of  the  company,  becomes  merely  a  technical 
objection,  and  ought  not  to  prevail  against  the  claim  of 
the  plaintiff^  who  must,  prim&  facie,  be  considered  an 
indorsee  for  value.  At  any  rate,  where  a  defence  is 
contemplated  on  the  ground  of  fraud  in  obtaining  the 
note,  the  plaintiff  ought  to  have  notice  to  prove  the 
consideration,  Paterson  v.  Hardacre  (a).  [^Littledale  J. 
That  rule  prevailed  many  years  ago,  but  the  practice  is 
otherwise  now.] 

(rt)  4  Taunt,  114. 

U  3  Bompas 
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1881.  Bompas  Serjt  and  BaU  contr^     Even  if  the  practice 

,  were  still  as  it  is  laid  down  in  Patersan  v.  Hardacrej 

HSATH 

againu  *     this  IS  not  a  case  where  notice  would  be  necessary;  for 
the  defect  in  the  company's  title  on  the  note  appears  by 
the  plaintiflfs  own  evidence.    It  passed  as  undisputed  at 
the  trial  that  the  note  was  given  by  Sansom  for  a  debt  of 
his  own ;  and  where  a  note  is  given,  or  bill  accepted,  by  a 
partner  under  such  circumstances,  with  the  knowledge  of 
the  payee  or  drawer,  such  note  or  bill  is  fraudulent  and 
void  as  against  the  other  partner.  Wells  v.  Mastertnan  (a), 
Shirreff'  v.  Wilks[b)i   the  payee  or  drawer  could  not 
recover  upon  it,  nor  can  an  indorsee,  without  shewing 
that  he  gave  a  valuable  consideration.     In  Duncan  v. 
Scott  {c\  where  it  appeared  on  the  plaintiff's  case  that 
the  bill  on  which   the  action  was  brought  had  been 
given  under  duress.  Lord  Ellenbarough  held  that  it  lay 
on  the  plaintifi^  who  sued  as  indorsee,  to  give  some 
proof  of  consideration ;  and,  failing  to  do  so,  he  was 
nonsuited.     Bees  v.  The  Marquis  ofHeadfort  (where  the 
bill  was  obtained  by  fraud)  was  a  similar  decision  {d). 
In  Grant  v.  Hawkes  (^),  Lord  Ellenbarough  said,  "  An 
indorsee  may  recover  on  a  bill  against  partners  in  a 
concern,  though  the  drawing  or  accepting  were  con- 
trary to  agreement  between  them,  and  by  one  of  the 
partners  in  fraud  of  the  i*est ;  bui  then  the  indorsee  must 
shew  that  he  gave  value.*'     In   Thomas  v.  Newton  (g) 
Lord   Tenterden  says,   ^*  If  the  defendant  shews  that 
there  was  originally  no  consideration  for  the  bill,  that 
throws  it  on  the  plaintiff"  (the  indorsee)  '^  to  shew  that 
he  gave  value  for  it,"  or  that  value  was  given  by  the 

(a)  2  Esp.  N.  P.  C.  731.  (b)  1  Easi^  48. 

(c)  1  Campb.  100.  {d)  2  Campb,  574. 

(e)  Chitty  on  Billt,  42.  n.  (1),  5th  edit.         (g)  2  Cnrr.  <^-  P.  606. 

previous 
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previous  indorser.     The  same  rule  has  prevailed  in  the        1831. 
case  of  bills  which  have  been  stolen  or  lost.     In  Gill  v.        ,, 

Hbatr 

Cubitt  (fl),  wher^  a  stolen  bill  had  come  to  the  faa^ds  of  .  jngamu 
a  broker,  who  discounted  it  and  then  sued  the  acceptor, 
it  was  held  to  be  incumbent  on  the  plaintiff  to  shew,  not 
only  that  he  gave  good  consideration,  but  that  he  took 
the  bill  bona  fide.  In  the  present  case,  a  stispicion  is 
thrown  upon  the  indorsee,  not  only  by  the  original 
fraud  in  the  making  of  the  note,  but  also  by  the  circum^ 
stance  of  his  suing  the  makers  rather  than  the  indorsers, 
who  were  a  well-known  and  solvent  partnership.  # 

Lord  Tenterden  C.  J.  It  is  clear  on  the  facts  of 
the  case,  that  this  note  was  given  in  consideration  of 
money  due  from  Sansom  alone  to  the  Droitwich  Salt 
Company,  in  which  he  himself  was  a  partner ;  and  we 
are  all  agreed  that  the  company  could  not  have  main- 
tained an  action  against  Evans.  This  is  an  action  by 
the  compan3r's  indorsee,  that  party  having  elected  to  sue 
the  makers  of  the  note,  instead  of  the  Droitwich  Com- 
pany, from  whom  he  received  it,  who  are  solvent,  and 
of  whom  one  at  least,  the  indorser,  must  be  kpown  to 
the  plaintiff.  The  question  then  is,  whether,  in  order 
to  succeed  in  this  action  against  the  defendant  Evans^ 
he  was  bound,  under  the  circumstances  of  the  case,  to 
prove  a  consideration  for  the  indorsement  According 
to  the  more  recent  practice,  I  think  it  was  incumbent  on 
him  to  do  so :  and  this  is  a  stronger  case  than  the  ordi- 
nary one,  in  which  indorsees  have  been  put  to  prove 
value  given  by  reason  of  the  circumstances  under  which 
an  acceptance  or  note  was  obtained,  because  here  the 

(a)  5  B.^C.  AGS 

TJ  4  indorsee 


Sansox. 
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1831.        indorsee  chooses  to  bring  his  action  against  makers,  who 
"IT  are  unknown  to  him,  rather  than   sue  the  indorsers, 

Hkath 

against        whom  he  kuows,  and   from  whom  he  took  the  note. 
The  rule  for  a  new  trial  must  be  absolute. 

LiTTLEDALE  J.  I  am  of  Opinion  that  the  Droitwick 
Company  could  not  have  recovered  on  this  note,  and 
consequently  that  the  present  plaintiff  cannot.  It  has 
been  frequently  held  that  where  a  note  or  acceptance  of 
a  bill  has  been  obtained  by  fraud,  loss  out  of  the  owner's 
hands,  or  duress,  the  indorsee  is  bound  to  shew  that 
he  gave  value,  and  in  some  instances  even  that  he 
became  holder  bonft  fide,  and  not  under  circumstances 
of  suspicion.  It  may  be  laid  down  as  a  general  rule, 
that  if  the  note  or  acceptance  were  taken  under  such 
circumstances  that  the  indorser  himself  could  not  recover, 
the  indorsee  must  prove  that  he  became  so  for  a  good 
consideration,  though  no  notice  be  given  him  to  produce 
such  evidence.  There  is  no  more  hardship  in  the 
necessity  of  proving  consideration  here  than  in  ordi- 
nary actions  on  simple  contract,  where  the  plaintiff  must 
be  prepared  to  shew  a  consideration  if  necessary,  though 
in  the  great  majority  of  instances  no  such  necessity 
arises.  It  may  be  said  that  the  rule  now  laid  down  is 
inconvenient,  as  restraining  the  negotiability  of  notes 
and  bills;  but  this  is  fully  counterbalanced  by  the  in- 
convenience which  would  arise  on  the  other  hand,  if  a 
party  who  could  not  himself  sue  on  a  note  or  accept- 
ance, could  put  it  into  the  hands  of  a  third  person,  and 
in  consequence  of  such  transfer,  the  proof  of  value  given 
should  be  dispensed  with.  The  present  case  is  stronger 
than  the  ordinary  one,  of  a  bill  accepted  for  accom- 
modation, because  here  some  little  suspicion  arises  from 

the 
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the  note  being  indorsed  over  by  the  Droitwich  Company,        18S1. 
and  the  action  then  brought  against  the  maker.    I  think,        — 

Hkath 

therefore,  the  rule  ought  to  be  absolute.  agamu 


Parke  J.     I  am  of  the  same  opinion  on  the  special 
circumstances  of  this  case;  but  I  have  always  under- 
stood that  an  indorsement  must  be  taken,  prima  facie, 
to  have  been  given  for  value,  and  that  the  proof,  at 
least  of  circumstances  tending  to  throw  suspicion  on  such 
indorsement,  lies  on  the  party  disputing  its  validity  before 
the  indorsee  can  be  called  upon  to  prove  that  he  gave 
value  for  the  bill.     This  doctrine  appears  to  me  to  be 
correctly  laid  down  by  Etp-e  C.  J.  in  Collins  v.  Martin  («)• 
When  the  note  or  acceptance  has  been  obtained  by 
felony,  by  fraud,  or  by  duress,  it  has  been  usual  to  re* 
quire  proof  of  valuable  consideration  on  the  part  of  the 
indorsee ;  and   t  do  not  dispute  the  propriety  of  that 
usage,  as  any  one  of  those  facts  raises  some  suspicion  of 
the  title  of  the  holder.     But  I  am  by  no  means  satisfied 
that  the  same  rule  can  be  applied  to  all  cases  where  an 
acceptance  or  note  has  been  given  without  consideration. 
I  think  this  is  a  very  important  question.     It  is  difficult 
to  reconcile  the  recent  practice  (for  it  is  only  recent) 
with  principle;   for  the  simple  £ict   of  want  of  con- 
sideration between  the  acceptor  and  drawer,  or  maker 
and  payee,  affords  no  inference  that  the  holder  received 
the  bill  or  note  mal&  fide,  or  without  consideration.     It 
is,  besides,  a  practice  likely  to  produce  great  increase  of 
expense,  as,  in  every  instance,  a  plaintiff,  who  is  in- 
dorsee, can  hardly  be  safe,  without  being  prepared  to 
prove,  as  to  some  one  at  least  of  the  indorsements,  that 

(a)   I  B,^  P.  648, 

value 


Samsom. 


Samsom. 
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18dK  value  was  given  for  it;  and  this  incdnvenience  may  ont- 
weigh  that  of  casting  upon  the  defendant  the  burden  of 

•gainu  making  out  a  case  of  suspicion  against  the  indorsee 
before  proof  of  consideration  can  be  required  from  him. 
But  it  is  sufficient  for  the  decision  of  this  case  to  say, 
that  its  circumstances  were  in  themselves  such  as  called 
upon  the  plainti£P  to  prove  that  value  was  given  for  the 
indorsement:  for  the  Droitmch  Company  could  not 
have  sued  the  defendant  Evans  on  this  note ;  it  must  be 
taken  to  have  been  given  to  them  by  Sansom  in  fraud  of 
Evans  /  and  when  we  find  the  plaintiff  suing  him,  instead 
of  the  Droitwich  Company,  who  are  solvent,  it  is  impos- 
sible not  to  suspect  that  the  note  has  been  indorsed  to 
the  [daintiffs  to  enable  them  to  sue  Eoansj  and  not  bonii 
fide  for  a  valuable  consideration.  This  creates  a  sus- 
picion  which  the  plaintiff  ought  to  clear  up;  and  on 
that  ground  I  am  of  opinion  that  a  nonsuit  should  be 
entered. 

Patteson  J.  As  at  present  advised,  I  think  the 
general  rule  of  practice  on  this  subject  has  been  cor- 
rectly stated,  and  that  where  a  note  or  acceptance  has 
been  given  under  such  circumstances  that  the  original 
payee  could  not  recover  on  it,  the  indorsee  may  fairly 
be  called  upon  to  shew  how  it  came  to  his  hands,  and  is 
not  entitled  to  a  previous  notice.  And,  therefore,  inde- 
pendently of  the  circumstances  of  suspicion  in  this  case, 
I  should  think,  upon  the  point  of  practice  alone,  this 
rule  ought  to  be  made  absolute. 

Rule  absolute. 
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1881. 


The  Kino  asainst  Neville.  Thursday, 

JprU  28th. 


•O 


THE  conviction  in  this  case  havinff  been  aflSmied  in  iTje  statute  -i-*^^    //^ 

1  ®  10  G.  2.  c.  28. 

Michaelmas  term,  1880  (a),  a  levari  facias  was  issued  <•  4*  impoMt  a 

penalty  of  5(M. 

to  levy  the  sum  ox  50/.,  and  a  return  made  in  Hilary  for  acting  anj 

n       XX     %  ▼       1  .  ,       .  .  entertainment 

term,  1881,  ot  nulla  bona.     In  this  term  a  rule  nisi  was  of  the  stage 
obtained  for  a  ca.  sa.  against  the  defendant,  or  for  a  pro-  ^nd  it  is  bj     ' 
cedendo,  directed  to  the  keepers  of  the  peace  and  justices  Jf^a^'j^e"^**^' 
of  the  county  of  Lancaster^  to  carry  back  the  record  of  P«°»*^y  ^^  ^ 

•^  ^  J  recoTered  in  a 

conviction  of  the  defendant  in  this  prosecution,  and  the  funim«T  way 

'■  before  two 

order  of  sessions  affirming  the  same,  and  commanding  justice?,  to  be 

levied  by  dis- 

the  justices  to  enter  continuances  upon  the  appeal  of  the  tress  and  sale; 

and  that  for 

defendant  against  the  record  of  conviction  from  session  wantofasuf. 
to  session,  and  to  proceed  to  award  execution  against  the  offender 
the  defendant  thereon.  ^Slld^'uT^Son 

for  any  time  not 
exceeding  six 

Courtenaii  now  shewed  cause.     There  is  no  precedent  months,  there 

•^  *  to  remoin  with* 

for  the  issuing  of  a  ca.  sa.  out  of  this  court  to  enforce  a  out  bail  or 

mainprise;" 

conviction  made  by  justices.     The  judgment  of  affirm-  and  then  an 
ance  can  only  be  enforced  in  this  court  by  levari  or  fieri  to  the  quarter 
facias.     Rex  v.  Pulleti  (ft).     In  Bex  v.  Sogers  (c)  there  is  conWcdon  by 
a  dictum,  that  in  default  of  goods  a  at.  sa.  may  issue;  u'^aer^this^ 


tute,  haying 
been  affirmed  on  appeal,  was,  together  with  the  order  of  sessions,  remored  into  this  Court 
by  certiorari,  and  confirmed.  A  levari  facias  issued  out  of  this  Court  for  the  penal ty^  and 
there  was  a  return  of  nuila  bona.  This  Court  not  having  authori^  to  exercise  the  discretion 
given  by  the  statute  to  the  justices,  as  to  the  term  of  imprisonment,  granted  a  procedendo 
to  carry  back  to  the  sessions  the  record  of  conviction,  and  the  order  of  sessions,  and  com- 
manding the  justices  to  enter  continuances  upon  Uie  appeal  from  session  to  session,  and 
pn>ceed  to  award  execution. 

(o)  1  B.  i  Atlol.  489.  {b)  1  SaUc,  369.  (c)  Ibid. 

but 


Netills. 
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1831.        but  in  Rex  v.  Speed  {a),  Holt  C.  J.  said,  that  if  a  con- 

"""^        viction  was  affirmed  in  tbis  Court,   the  Court  might 
The  KiKo 

ojgainst  award  a  levari  facias ;  but  if  the  defendant  had  no  goods, 
he  made  a  question  if  they  could  imprison  him.  A  ca. 
sa.  is  not  in  the  nature  of  a  commitment  in  execution  of 
a  penal  judgment.  The  object  is  to  enforce  the  pay- 
ment of  a  debt.  Here,  if  the  defendant  had  not  means 
to  pay  the  penalty,  it  might  operate  as  a  perpetual  im- 
prisonment But  the  Stat.  10  G.  2.  c.  28.  only  gives 
authority  to  the  justices,  for  want  of  a  sufficient  distress, 
to  commit  the  offender  to  prison  for  any  time  not  ex- 
ceeding six  months.  The  justices  may,  therefore,  exer- 
cise a  discretion  as  to  the  period  of  imprisonment, 
which  this  Court  cannot.  The  party  convicted  ought 
not  to  be  put  in  a  worse  situation  by  reason  of  the 
record  having  been  removed  into  this  court  than  he 
would  have  been  in  in  the  court  below,  and  that  would 
be  the  case  if  a  ca.  sa.  were  to  issue.  Then,  as  to  the 
procedendo,  it  is  a  general  rule,  that  if  a  record  be  filed 
in  the  King's  Bench  upon  a  certiorari,  it  nevier  can  be 
sent  back  or  remanded ;  per  Holt  C.  J.  Fazakerley  v. 
Baldjo  {b).     TiddCs  Pr.  4 1 0.  6th  edition. 

Starkie  contra.  The  record  was  removed  by  the  de- 
fendant, and,  therefore,  he  has  no  reason  to  complain  of 
any  inconvenience  to  which  he  may  be  consequently 
subjected.  Where  a  conviction  is  removed  into  this 
court  by  certiorari,  the  Court  has  the  same  power  of 
awarding  execution  which  the  Court  below  had,  for 
otherwise  there  would  be  a  failure  of  justice,  as  the 
Court  below  cannot  award  execution,  the  record  being 

(a)   1  Ld,\Raymd,  583.    12  Mod.  328.  {b)  1  Salk,  352. 

here; 
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here;   and  since  this  Court   has  a  power  to  confirm         iSSL 
as  well  as  to  revise  or  quash,  it  follows  by  necessary      ,^ 
consequence  that  they  have  a  power  to  award  execution        against 

^  ^  r  Neville. 

of  what  they  confirm.  Rex  v.  Speed  {a).  They  there- 
fore had  power  to  levy  the  penalty  by  levari  facias, 
and  they  would  undoubtedly  have  had  the  power  of  im- 
prisoning the  defendant,  if  the  period  of  his  imprison- 
ment had  been  fixed  absolutely  by  the  statute.  But  it 
enables  the  justices  to  exercise  a  discretion  upon  that 
subject.  Assuming  that  this  Court  has  not  authority  to 
exercise  the  same  discretion,  or  that,  not  having  the  facts 
before  them,  they  have  not  the  means  of  doing  so,  they 
will,  at  all  events,  in  order  to  prevent  a  failure  of  justice, 
send  the  record  back  to  the  sessions,  in  order  that  the 
conviction  may  be  enforced,  as  it  would  have  been  if  it 
had  never  been  removed. 

Lord  Tenterden  C.  J.  I  think  we  ought  to  make 
the  rule  absolute  for  a  procedendo.  It  is  undoubtedly 
a  general  rule,  that  if  a  record  be  filed  in  this  court 
upon  a  certiorari  it  cannot  be  sent  back  or  remanded ; 
but  the  rule  applies  to  cases  where  this  Court  has  the 
power  to  execute  the  judgment  of  the  inferior  court 
Here  we  have  not  the  power  (which  the  convicting  jus- 
tices have),  in  case  there  be  not  a  sufiicient  distress, 
of  exercising  a  discretion  as  to  the  term  of  imprison- 
ment ;  so  that,  in  the  event  that  has  happened,  this 
Court  cannot  enforce  the  execution  of  the  judgment. 
In  order  to  prevent  a  failure  of  justice,  therefore,  I  think 
we  ought  to  send  the  record  back  to  the  sessions,  in 
order  that  that  court  mny  cause  it  to  be  enforced,  as 
they  would  have  done  if  it  had  never  been  removed. 

[a)   12  Mod.  32S, 

Little- 


Nkvillb. 
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1881.  LiTTLEDALE  J.    I  think  that  a  ca.  sa.  ought  not  to 

"■"■"•       issue.      The  power  of  imprisonment  is  given  to  the 

The  King       ,       ,  .  ,.  . 

againti  justioes  Only,  and  tbey  are  to  exercise  a  discretion  as  to 
the  term  of  imprisonment.  That  discretion  this  Ck>urt 
has  no  power  to  exercise.  It  is  a  technical  rulei  un- 
doubtedly, that  if  a  record  removed  by  certiorari  be 
once  filed  in  this  Court,  it  shall  not  be  sent  back; 
but  that  rule  is  not  inflexible.  In  Rex  v.  Kenwarthj/  (a), 
the  defendant  had  been  convicted  of  perjury  at  the 
Chester  assizes,  and  an  entry  was  made  upon  the  re- 
cord, that  it  was  ordered  the  said  £*.£,  the  defend- 
ant, be  transported  for  the  term  of  seven  years ;  and 
this  Court  held,  that  the  entry  was  merely  an  order, 
not  a  judgment,  and  to  prevent  a  failure  of  justice^ 
awarded  a  proceden^  to  the  Coart  below  to  proceed 
to  give  judgment.  On  the  same  principle  the  Court 
ought,  in  this  case,  to  grant  a  procedendo  to  enable  the 
justices  below  to  award  execution ;  for  there  will  be  a 
failure  of  justice  if  the  record  be  not  sent  back  to  the 
sessions. 

Taunton  J.  I  think  it  quite  clear  that  a  ca.  sa. 
cannot  issue.  The  statute  directs  that  the  penalty  shall 
be  levied  by  distress  and  sale  of  the  offender's  goods,  and 
for  want  of  a  sufficient  distress,  that  the  offender  shall 
be  committed  to  the  house  of  correction  for  any  time 
not  exceeding  six  months.  It  seems  to  me,  this  Court 
does  not  possess  the  authority  which  the  convicting 
justices  do,  of  committing  the  party  to  prison  for  a 
period  not  to  exceed  six  months.  In  the  event,  there- 
fore, which  has  happened,  it  has  no  means  of  enforcing 

(a)  \B,iC,  711. 

the 


NxVILUt. 
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the  performance  of  the  judgment     The  record  ought  to        18S1. 
be  sent  back  to  the  justices,  in  order  to  enable  them  to       ~~"~' 

,    ,  ,  The  KiKo 

enforce  the  conviction  by  the  same  means  which  they       agaimt 
would  have  had  if  the  record  had  never  been  removed. 

Pattesom  J.  It  is  impossible  for  this  Court  to  give 
e&ct  to  the  judgment  of  the  court  of  quarter  sessions, 
and,  therefore,  to  prevent  a  failure  of  justice,  the  record 
must  be  sent  back  to  the  sessions.  The  rule  for  a  pro- 
cedendo must  be  made  absolute. 

Rule  absolute. 


RoBsoN  and  Sharpe  against  Drummond.        I?^' 


May  9d. 


nj^HIS 


was  an  action  brought  by  the  two  plamtifi  ^.,  a  coach-         ^-;  ^^ 

,       ,   -      ,  n       1  i        /.  nuier,  entered    ^^f', 

against  the  deiendant  for  breach  of  an  agreement,  into  an  agree-     9^^^-* 

whereby  the  plaintiff  Sharpe^  on  the  2d  of  Tehrvary^  5!  with  a"«r- 

1824,  agreed  to  furnish  the  defendant  with  a  new  chariot,  J^JJ^Jf  gye* 

from  that  day,  for  the  term  of  five  years  thence  next  y**^  ■* 

"  *'  seventy-iiTe 

ensuing,  at  the  yearly  payment  of  seventy-five  guineas  ?«»««■•  »  ye«r. 

At  the  time  of  ' 

per  annum,  each  yearly  payment  to  be  paid  in  advance,  making  the 

contract)  C. 

Sharpe  was  to  keep  the  chariot  in  all  necessary  repair,  was  a  part- 

ner  with  A,f 
but  this  was 
unknown  to  B.,  the  burliness  bein^  carried  on  in  the  name  of  A^  only.  Before  the 
expiration  of  the  first  three  years  the  partnership  between  A.  and  C  was  dissdred*  A* 
hariog  as&i^ned  all  his  interest  in  tbo  business,  and  in  the  contract  in  question  to  C»  and 
the  business  was  afterwards  carried  on  by  C  alone.  Ji.  was  Informed  by  C  that  the  part- 
nership was  dissolved,  and  that  he  iC)  had  become  the  purchaser  of  the  carriage  then  in 
his,  /?.*s,  service.  The  latter  answered  that  lie  would  not  continue  the  contract  with  C«» 
and  that  he  would  return  the  carriage  to  him  at  the  end  of  the  then  current  year,  and  he 
did  so  return  it.  An  action  having  been  brought  in  the  names  of  A.  and  d  against  P.» 
for  the  two  payments  which,  accoiding  to  the  term  of  contract,  would  become  due  during 
the  last  two  years  of  its  continuance,  it  was  held,  that  the  action  was  not  maintainable,  the 
contract  being  personal,  and  A,  having  transferred  hb  interest  to  C,  and  having  become 
incapable  of  performing  his  part  of  the  agreement. 

violence 
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18S1.        violence  excepted,  to  supply  the  same  with  new  wheels 
"  when  required,  and  to  new  paint  it  once  in  the  said  term  ; 

agahut  and  at  the  expiration  of  the  term,  defendant  was  to 
cause  the  chariot  to  be  delivered  to  S/iarpe^  with  all 
its  appointments,  in  good  condition,  fair  wear  and  tear 
excepted.  At  the  trial  before  Lord  Tenterden  C.  J., 
at  the  Middlesex  sittings  after  Michaelmas  term  18  SO, 
it  appeared  that  Sharpe^  one  of  the  two  plaintiffs,  in 
Fdnruary  1824,  and  for  several  years  preceding,  carried 
on  business  as  a  coachmaker  in  South  Street^  Grosvenor 
Square^  and  that  at  the  time  of  the  contract,  RobsoUj  the 
other  plaintiff,  was  a  secret  partner  with  Sharpe^  but 
that  was  not  known  to  the  defendant,  the  business 
being  carried  on  in  the  name  of  Sharpe  only.  A 
chariot  was  built  according  to  the  terms  of  the  con- 
tract and  delivered  to  the  defendant,  and  he  kept  it 
from  February  1824  to  the  1st  of  February  1827.  The 
business  was  carried  on  in  the  separate  name  of  Sharpe 
till  June  1826,  when  he  retired  from  the  business, 
and  Robson  continued  to  carry  it  on.  On  the  SOth  of 
June  1826,  Robson  addressed  the  following  letter  to  the 
defendant :  —  "  Sir,  I  beg  leave  respectfully  to  inform 
you,  that  the  partnership  between  Mr.  Sharpe  and 
myself,  as  coachmakers,  carried  on  under  the  name  of 
Sharpe  only,  at  No.  19.  South  Street^  is  now  dissolved, 
and  the  whole  of  the  partnership  property  having  been 
sold  by  public  auction  on  the  28th  and  29th  instant 
under  an  order  of  the  Court  of  Chancery,  I  have  be- 
come the  purchaser  of  the  chariot  now  in  your  service, 
pursuant  to  contract,  and  will  do  myself  the  honour  of 
waiting  on  you  without  delay,  to  receive  your  commands 
relative  thereto,  and  also  to  give  any  explanation  you 
may  require.     I  beg  at  the  same  time  to  inform  you, 

that 
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that  the  business  will  in  future  be  carried  on  by  me  as        I8S1. 
usual  on  the  same  premises."     The  defendant,  in  answer, 

.     -•  RoMOlf 

mformed  Robson  that  the  agreement  for  the  hire  of  the  agpimt 
carriage  had  been  entered  into  with  Sharpe  only ;  and 
that,  as  he  (defendant)  did  not  choose  to  continue  the 
job  with  any  other  person,  the  carriage  would  be  re- 
turned on  the  2d  oi  February  1827,  the  end  of  the  then 
current  year.  On  the  21st  of  December  1826,  the 
jdaintiff  Sharpe  was  told  by  the  defendant  that  he  was 
ready  to  continue  the  job  with  him  according  to  the  con- 
tract to  its  termination,  or  would  return  the  chariot  to 
him  at  the  end  of  the  then  current  year ;  Sharpe  said  he 
could  not  continue  the  contract,  for  that  be  had  no 
longer  any  thing  to  do  with  it,  as  all  the  partnership 
properQr  belonging  to  him  and  Robson  had  been  sold 
by  auction ;  that  the  agreemoit  and  the  chariot  job- 
bed  by  tbe  defendant  had  been  purchased  by  Robson, 
and  that  if  the  defendant  decided  upon  returning  the 
chariot  at  the  end  of  the  current  year  he  must  send 
it  to  Robson,  for  that  he  (Sharpe)  could  not  take  it  in. 
On  the  1st  of  February  I827f  the  chariot  was  taken  to 
Robson^s  place  of  business  and  left  there.  The  action 
was  brought  to  recover  the  price  stipulated  to.be  paid  for 
the  use  of  the  carriage  from  that  time  to  February  1829* 
Lord  Tenterden  was  of  opinion  that  the  action  was  not 
maintainable,  and  directed  a  nonsuit,  but  reserved  liberty 
to  tbe  plaintiff  to  move  to  enter  a  verdict  for  157/*  105. 
A  rule  nisi  having  been  obtained  for  that  purpose, 

Campbell  and  White  now  shewed  cause.  The  two 
plaintifi  cannot  sue  jointly  on  this  contract.  In  Lucas 
^.Dela  Cour  (a),  a  contract  was  made  by  one  of  several 
partners  in  his  individual  capacity,  he  declaring  at  the 

(a)  13/.  ^5.  249. 

Vol.  II.  X  time 
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1831.       time  that  the  subject-matter  of  the  contract  was  his  pro» 
'  perty  alone :  and  it  was  held  that  his  declaration  was 

againsi  evidence  of  that  fact  against  all  the  partners,  and,  there- 
fore,  that  they  could  not  sue  jomUy  upon  such  a  con- 
tract Now  in  this  case  Skarpe  made  the  contract  with 
the  defendant,  and  the  latter  did  not  know  Bcbson  to  be 
a  partner ;  he  was  in  fact  a  mere  dormant  partner,  and 
a  dormant  partner  cannot  maintain  an  action  upon  a 
contract  to  which  he  is  not  a  party,  Uoyd  v.  Ardi" 
haaile  [a\  Mawman  v.  Gtllett  {b).  But  assuming  that  the 
two  might  sustain  an  action  on  a  contract  made  by  one 
for  the  benefit  of  the  firm,  it  is  an  answer  to  this  action 
that  one  of  the  two  partners  in  whom  the  defendant 
may  have  reposed  a  special  confidence  retired  from  the 
firm  and  became  incapable  of  performing  his  part  of  the 
contract.  By  the  dissolution  of  the  partnership,  and 
Sftarpe*s  leaving  the  firm,  the  contract  entered  into 
by  the  latter  with  the  defendant  was  determined;  he 
had  no  authority  from  the  defendant  to  make  another 
contract  on  his  behalf  with  Eobson^  and  the  defendant 
himself,  when  applied  to  for  that  purpose^  refused  to 
have  any  thing  to  do  with  him. 

Hutchinson  contrL  Sharpen  by  his  contract,  con- 
tinued liable  to  Dmmmand  for  five  years.  Nothing 
which  took  place  between  Skarpe  and  Robson  could  alter 
the  relative  situation  of  Skarpe  and  Drummond^  or  dis- 
charge either  from  his  liability  on  the  contract.  But 
Skarpe  having  contracted  on  behalf  of  himself  and  his 
partner,  an  action  for  the  breach  of  such  contract  may 
be  maintained  in  the  name  of  the  two.  In  LAicas  v.  De 
la  Cour  (c),  the  contract  was  made  by  one  partner  in 
•respect  of  property  which  belonged  to  him  alone.    Here 

<«)  2  TounU  334.         (6)  2  Tatmt,  S2$,  D.  (a).         (c)  IM.iS.  249. 

the 
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the  subject-matter  of  the  contract  belonged  to  the  firm.        1831. 
The  defendant  if  he  be  discharged  from  his  obligation       ''~"~* 

ROSSOK 

to  perform  the  contract  during  the  last  two  years,  by  _  agama 
reason  of  Sharp^s  having  quitted  the  firm,  will  have  an 
undue  advantage;  for  he  will  then  have  had  tlie  carriage 
during  the  first  three  years,  when  it  was  in  good  condi- 
tion^  and  will  not  be  bound  to  keep  it  during  the  last 
two^  whn  it  must  be  worse  for  wear. 

Lord  Temterden  C.  J.  It  is  unnecessary  to  decide 
whether  if  Sharpe  had  continued  in  the  partnership  till 
the  ez|Hration  of  the  five  years  during  which  the  con- 
tract made  by  him  was  to  continue  in  force,  the  action 
in  the  joint  names  of  him  and  his  partner  might  not  have 
been  maintained.  Here,  after  the  partnership  between 
Bolfsan  and  Sharpe  had  ceased  to  exist,  and  after  Sharpe 
bad  ceased  to  carry  on  the  business  of  acoachmaker,  the 
defendant  ofiered  to  continue  the  job  with  Sharpe^  but  he 
replied  that  that  was  impossible.  Now  the  defendant  may 
have  beoi  induced  to  enter  into  this  contract  by  reason  of 
the  personal  confidence  which  he  reposed  in  Sharpe^  and 
therefore  have  agreed  to  pay  money  in  advance.  The 
latter,  therefore,  having  said  it  was  impossible  for  him  to 
perform  the  contract,  the  defendant  had  a  right  to  object 
to  its  bang  performed  by  any  other  person,  and  to  say 
that  he  contracted  with  Sharpe  alone,  and  not  with  any 
other  person.  On  that  ground  I  think  the  nonsuit  was 
right.  The  rule  for  setting  it  aside  must  therefore  be 
disdiarged. 

LiiTLSDALE  J.  The  nonsuit  was  right  I  am  dis* 
posed  to  think  there  was  no  objection  to  Robson  and 
Sharpe  suing  on  a  contract  made  by  Sharpe  only  on 
behalf  of  himself  and  his  partner;  but,  as  to  the  other 

X  2  point. 
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1831.       point,  I  think  this  contract  was  personal,  and  that  Sharpe 

having  gone  out  of  the  business,  it  was  competent  to  the 

ogainMi  defendant  to  consider  the  agreement  at  an  end.  He 
may  have  been  induced  to  enter  into  the  contract  by 
reason  of  the  confidence  he  reposed  in  Sharpe  i  and  at 
all  events  had  a  right  to  his  services  in  the  execution 
of  it 

Parke  J.    This  appears  to  me  to  be  a  very  dear 
^§^¥w^  J  ^^^^    rpj^^  defendant  made  his  contract  with  Sharpe  by 

name,  and  not  knowing  that  any  other  person  had  an 
interest  in  the  subject-matter;  and  although  Robson  had 
an  interest  in  it  so  as  to  entitle  him  to  sue  jointly  with 
Sharpe,  the  defendant  has  the  same  lights  against  Sharpe 
and  his  partner,  and  may  make  the  same  defence  to 
this  action  brought  by  them  as  if  he  had  contracted 
with  Sharpe  alone^  and  the  action  had  been  brought 
by  him.    The  contract  was  to  continue  for  five  years. 
At  the  end  of  the  third  year  there  was  a  dissolution 
of  partnership  between  Sharpe  and  Bobsofh  and  notice 
of  that  dissolution,  and   of  Sharpe.  having  assigned 
all  his  interest  in  the  contract  to  Sobsonp  was  given 
to  the  defendant,  who  said  be  would  not  opntinue 
the  contract  with  Bobsoru    The  very  &ct  of  Sharpen 
having  transferred  his  interest  in  the  contract  to  Bobsan 
(a  mere  stranger  as  far  the  defendant  was  ooncemed) 
was  equivalent  to  saying  (that  which  he  did  afterwards 
say),  I  will  not  perform  my  part  of  the  contract;  and 
that  is  an  answer  to  the  present  action  brought  in  the 
names  of  Sharpe  and  Robson ;  for  the  defendant  had  a 
right  to  have  the  benefit  of  the  judgment  and  taste  of 
Sharpe  to  the  end  of  the  contract,  and  which,  in  effect, 
he  has  declined  to  supply.     It  is  true  that  the  de- 
fendant will  have  an  advantage  which  he  would  not 

have 
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liaye  had  if  the  contract  had  continued  for  the  whole  five        1 831  • 
years;  for  he  wfll  have  had  the  use  of  the  carriage       ZT 
daring  the  first  three^  and  will  not  be  bound  to  keep  it    ^  "^^l^, 
during  the  last  two,  when  it  must  be  worse  for  wear; 
but  this  ariites  from  the  default  of  one  of  the  plaintiffi 
in  not  performing  his  part  of  the  contract. 

Patteson  J.  This  case  appears  to  me  to  admit  of 
no  doubt  It  is,  in  substance^  a  case  where  a  person 
having  made  a  contract  in  his  own  name  attempts  to 
back  out  bf  it,  and  transfer  it  to  a  third  person.  That 
he  bad  no  right  to  do.  The  rule  for  setting  aside  the 
nonsuit  must  be  discharged. 

Rule  discharged. 


OxENHAM,   Gent,  one,  &c*  against  Frances  twi^ 
Mary  Clapp,  Executrix  of  the  last  Will  and 
Testament   of  Francis  Hunt    Clapp,   de- 
ceased. 

F\ECLARATION  by  an  attorney,  for  work  and  Aneiecutord» 

<A^  son  tort  mftTy 

labour,  against  the  defendant,  as  the  executrix  afteraction 
of  Francis  Hunt  Clapp.    There  were  counts  on  pro-  simple  contract 
mises  by  the  deceased  testator,  and  by  the  defendant  specialty  d^ 
as  execufirix.    Plea,  an  outstanding  bond,  dated  the  ^^l^onL^ 
10th  d  March  179S,  conditioned  for  the  payment  of  ^^^"^ 
600L  by  G.  Clapp  and  Francis  Hunt  Clapp  to  one  J  ,4cic  ,c?{*,J/Af 
Locke:  that  Locke  died ;  that  one  Mary  Blake,  the  wife  Yc/^ol,  /v/, 
of  Malachi  Blake,  was  his  executrix,  and  that  the  bond 
was  unpdd  at  the  death  of  Francis  Hunt  Clapp ;  that 
after  the  exhibiting  of  the  plaintiff's  bill,  and  whilst 
the  defendant  had  leave  to  imparle  to  the  same,  to 

X  8  wit^ 
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1881.  wit,  on  21th  o{  December  1824,  the  defendant  paid  the 
^^  amount  of  the  bond  to  Malachi  Blake  and  Mary  hia 

offonu  wife;  and  that  the  defendant  had  fully  administered 
all  the  goods  and  chattels  of  Francis  Clapp  Hunij 
except  goods  to  the  value  of  270/L,  which  were  not 
sufficient  to  satisfy  the  sum  of  600i.  Replication, 
that  the  defendant  was  never  executrix  of  tlie  will  of 
Francis  Hunt  Clappf  except  of  her  own  wrong,  and  that 
at  the  time  of  exhibiting  the  bill  of  the  plaintiff,  she, 
the  defendant,  as  such  executrix  of  her  own  wrong,  had 
never  been  called  upon  to  pay,  nor  had  she  as  such 
executrix  of  her  own  wrong  at  any  time  been  called 
upon  to  pay  or  paid  the  said  sum  of  600/.  supposed  to 
be  so  due  by  virtue  of  the  bond;  and  that  she,  the  de- 
fendant, as  such  executrix  of  her  own  wrong  at  the 
time  of  the  exhibiting  the  bill,  had  divers  goods  and 
chattels  which  were  of  Francis  Hunt  Clapp  deceased  at 
the  time  of  his  death,  in  the  hands  of  her  the  defendant 
as  such  executrix  as  aforesaid,  to  be  administered. 
Rejoinder,  that  after  the  exhibiting  of  the  bill  of  the 
plainti£^  and  whilst  the  defendant  had  leave  to  imparle 
to  the  same,  and  while  the  said  principal  sum  of  600/.  was 
wholly  due  and  unpaid,  to  wit,  on  the  27th  of  December 
1824,  she,  tlie  defendant,  paid  the  said  principal  sum  of 
600/.  to  Malachi  Blake  and  Mary  his  wife,  as  such  exe- 
cutrix of  the  will  of  Locke  as  aforesaid.  To  this  re- 
joinder there  was  a  general  demurrer  and  joinder. 

Campbell  in  support  of  the  demurrer.  The  question 
in  this  case  is,  whether  an  executrix  de  son  tort  has  a 
right  to  pay  a  specialty  creditor  before  any  demand 
made,  in  preference  to,  and  pending  an  action  brought 
by  a  simple  contract  creditor,  and  to  retain  assets  to 

the 
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the  amount  so  paid.      An  executor  de  son  tort  can.       1831. 
derive  no  advantage  from  his  own  wronirful  act     He 

OXXKRAM 

cannot  retain   for    his    own    debt,    Coulter's    cose  (a),        against 
Padget  V.  Priest  (6),  even  though  he  obtain  the  assent 
of  the  rightful  administrator  after  administration  granted, 
and  though  his  debt  may  have  been  of  a  superior  de- 
gree, Curtis  V.  Vernon  (c).    In  the  last-mendoned  case 
all  the  authorities  are  collected;  and  there  it  was  also 
dedded  that  such  an  executor  cannot  discharge  him- 
self from  an  action  brought  by  a  creditor,  by  delivering 
over  the  effects  to  the  rightful  administrator,  after  the 
action  is  brought,  though  undoubtedly  he  might  do  so 
previously  to  the  commencement  of  the  action.    That 
case  is  an  authority  to  shew,  that  if  a  wrongful  executor 
be  liable  at  the  time  when  an  action  is  brought  against 
him  by  a  creditor,  he  cannot,  by  any  subsequent  act, 
discharge  himself  from  that  liability.     If  tlie  defence  set 
up  by  this  plea  were  available,  many  frauds  might  be  com- 
mitted against  creditors*    An  executor  de  son  tort  might 
buy  a  specialty  debt,  and,  when  sued,  say,  that  it  was  paid 
in  a  course  of  administration.     All  the  protection  given 
to  a  wrongful  executor  is,  that  he  is  not  to  be  compelled 
to  pay  a  debt  twice  over.    [Lord  Tenterden  C.  J.    Sup- 
pose in  this  case  the  payment  was  made  in  consequence 
of  noUce  from   the  bond-creditor.]      The  replication 
alleges  that  the  defendant  never  was  called  upon  to  pay, 
or  paid.     The  rejoinder  only  avers  that  she  has  paid. 
If  the  defendant  has  now  to  pay  thadebt  twice,  it  is  her 
own  ftult,  because,  if  she  had  confessed  judgment  for  the 
plaintiff's  demand,  it  would  have  been  a  defence  to  an 

{a)  5  Co.  30.  (6)  2  T.  R.  97.  (c)  3  T.  B.  587. 
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1851.  action  by  the  bond  creditor;  and  if  she  had  paid  the 
J~~  bond  creditor  before  action  brought,  it  would  have  been 
^°^^  a  defence  to  thb  action.  {Parke  J.  Suppose,  on  theae 
fiu;ts,  the  defendant  bad  not  paid  the  outstanding  bond 
debt  and  pleaded  the  pajrment  (as  she  has  now  done),* 
aind  the  present  plaintiff  had  in  consequence  recovered, 
would  not  the  obligee  have  been  entitled  to  sue  her? 
Is  there  any  authority  for  saying  that  an  executor  must 
have  formal  notice  of  a  debt  of  higher  d^ee,  in  order  to 
be  precluded  from  paying  the  inferior  debt  first?  Po^ 
ieson  J.  It  is  laid  down  in  Toiler  {Law  of  ExecutorSf 
p.  292.)  that  if  be  be  by  any  means  a(^rised  of  the 
superior  debt,  he  cannot  pay  the  inferior.]  It  must 
be  conceded  that,  if  the  payment  had  been  made  before 
action  brought,  it  would  have  been  a  payment  in  due 
course  of  law ;  but  an  executrix  de  son  tort  -cannot,  by 
any  act  done  after  action  brought,  relieve  herself  from 
a  liability  which  once  has  attached. 

Matmingf  contrd,  was  stopped  by  the  Court. 

Lord  Tenterdem  C.  J.  There  must  be  judgment 
for  the  defendant  This  case  is  distinguishable  fix>m 
those  cited,  because  here  the  defendant  does  not  seek  to 
take  advantage  of  her  own  wrongful  act  The  cases 
cited  shew  that  an  executor  de  son  tort  cannot  avail 
himself  of  his  own  wrongful  act  in  taking  possession  of 
the  goods  of  the  deceased  in  order  to  retain  a  debt  for 
his  cfom  benefits  and  on  that  ground  the  retainer  set  up 
in  those  cases  was  not  allowed.  But  here  the  defendant 
pleaded,  m  answer  to  the  plaintiff's  claim,  that  after 
action  brought  she  had  disposed  of  the  assets  of  the  de- 
ceased 
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ceased  in  that  coarse  of  administration  which  the  law  18SJ. 
idlows;  viz.  by  discharging  a  debt  'of  higher  degree;  ommLi 
And  if  at  any  time  before  plea  pteaded  an  executor  ^^^ 
comes  to  the  knowledge  of  such  a  debt,  he  is  bound  ta 
pi^  it  before  a  simple  contract  debt,  whether  he  be  a 
rightful  or  wrongful  executor.  I  am  not  prepared  to  say 
that  if  it  had  been  alleged  that  die  payment  had  been 
voluntary,  the  defendant  cduld  have  justified  paying  a 
debt  of  equal  degree  with  that  bf  the  plaintiff;  because 
ihat  nught  have  been  taking  an  undue  advantage  of  her 
own  wrong.  It  b  sufficient  in  this  case  that  the  debt 
paid  was  u  specialty  debt,  and  that  that  suckl  for  by  th^ 
plaintiff  was  one  by  simple  contract  And  in  many 
cases  it  may  be  very  convenient,  and  even  necesssrry, 
that  an  executor  de  son  tort  should  dispose  of  the  assets 
cSihe  deceased  in  due  course  of  administration. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  An  ex- 
ecutor de  son  tort,  undoubtedly,  cannot  retain  for  his 
awn  debt,  and  the  reason  for  that  is  assigned  in  Ccudier^s 
case  (a),  **for  from  thence  would  ensue  great  incon- 
venience and  confiision;  for  every  creditor  (and  chiefly 
when  the  goods  of  the  deceased  are  not  sufficient  to 
satisfy  all  the  creditors)  would  contend  to  make  himself 
executor  of  his  own  wrong,  to  the  intent  to  satbfy  him- 
sdf  by  retaineiv  by  which  others  would  be  barred.  And 
it  is  not  reasonable  that  one  should  take  advantage  of 
Us  own  wrong;  and  if  the  law  should  give  him  such 
power,  the  law  would  be  the  cause  and  occasion  of 
wrong,  and  of  the  ¥nrongful  taking  of  the  goods  of  the 
deceased.''    But  it  is  there  also  said,  ^^  that  all  lawful 

(a)  SColt€,Zl. 

acts 
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18S1.       acts  which  an  executor  of  his  own  wrong  doth,  are 
"— ^       good.**    Now,  by  law,  it  is  incumbent  upon  an  executor 

OnmiAM 

ag^anat  to  make  payment  of  the  debts  of  the  deceased  in  a 
certain  order,  viz.  to  pay  debts  by  specialty  before  those 
by  simple  contract  The  payment  of  the  bond  debt  ia 
this  case,  therefore,  was  a  lawful  act  It  appears  to  me 
to  make  no  difierence^  whether  the  payment  was  made 
before  or  after  action  brought  by  the  simple  contract 
creditor.  An  executor  under  a  plea  of  plene  administra- 
vit  may  give  in  evidence,  that  before  action  brought  he 
has  exhausted  the  assets  by  payment  of  debts  of  the  de- 
ceased not  inferior  to  that  of  the  plaintiff;  but  he  must 
plead  specially  payment  after  action  brought  Here  the 
defendant  has  pleaded  it  specially,  and  it  was  a  payment 
in  due  course  of  law. 

Parke  J.  I  am  of  the  same  opinion.  The  prin- 
ciple is,  that  an  executor  de  son  tort  cannot  by  his  own 
wrongful  act  acquire  any  benefit ;  for  if  he  could,  there 
would  be  a  struggle  among  the  creditors,  and  each 
would  contend  to  make  himself  executor  in  order  to 
have  the  right  to  retain,  which  would  produce  great 
strife  and  confusion.  He  cannot,  therefore,  retain  for 
his  own  debt  in  preference  to  that  of  another  creditor. 
But  he  is  protected  in  all  acts  not  for  his  own  benefit, 
which  a  rightful  executor  may  do.  Here  between  the 
time  of  the  action  brought  and  plea  pleaded  the  defend- 
ant had  notice  of  an  outstanding  bond,  which  in  the  due 
course  of  the  administration  of  the  assets  of  the  deceased 
ought  to  be  paid  iu  preference  to  a  debt  by  simple  con- 
tract; and  he  made  such  payment:  that  was  a  lawful  act, 
and  as  to  that  payment,  he  is  protected.  It  is  true  that 
an  executor  de  son  tort  cannot  discharge  himself  from 

the 
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the  debt  of  a  creditor  by  delivering  over  to  the  rightfiil        18SI. 
executor  the  assets,  after  action  brought,  because  the      ^ 
creditor  would  thereby  be  in  a  worse  situation;   he       a^nnti 

.  .  .  Claw. 

would  have  to  bring  a  second  action  against  the  rightful 
executor.  But  this  is  not  such  a  case.  Here  the  de- 
fendant has  paid  a  bond  debt  in  the  due  course  of 
administradon,  and  the  creditor,  therefore,  could  not 
afterwards  maintain  any  action  in  respect  of  that  debt 
against  the  rightful  executor. 

Patteson  J.-  A  wrongful  and  a  rightful  executor 
only  di&r  in  this  respect,  that  the  first  is  to  take  no 
benefit  by  his  own  wrongful  act;  as  regards  other 
creditors,  there  is  no  difference;  an  executor  de  son 
tort,  as  well  as  a  rightful  executor,  may  administer  the 
assets  in  due  course  of  law,  and  may,  therefore,  justify 
the  payment  of  a  bond  debt,  of  which  he  has  notice, 
before  a  simple  contract  debt. 

Judgment  for  the  defendant. 


Walford  et  Ux.  against  John  Marchakt.      Tuetdav, 

Hay  si. 

DEBT  on  an  annuity  deed.    Pleas  non  est  factum  By  the  iiuioity 
(on  which  issued  was  joined),  and  that  no  proper  c.  141.  <i  10. 
memorial  had  been  enrolled.     Replication  to  the  latter  nMmwyi^cra 
plea,  that  the  annuity  was  issuing  and  payable  out  of,  ^S"^" 
and  charged  upon,  certain  parts  and  shares  of  freehold  ^^^^ndi 
lands  in  Great  Britairu  to  wit,   three  sixth  parts  ©f  •^I*^  *®  ** '"  , 

'  ^  Talue,  oTer  and 

•boTe  any  other 
nmuitj  charged  or  secured  on  such  lands.  Such  **  other  annuity,"  to  be  within  the  mean- 
ing of  the  act*  must  be  directly  and  specifically  charged  on  the  lands,  not  merely  secured 
in  a  manner  which  may  by  possibility  affect  them,  as  by  judgment  entered  up  on  a  warrant 
•fattomcy. 

certain 


/- 


816  CASES  IN  EASTER  TERM 

18S1.  certain  houses  in  the  indenture  described,  the  said  three 
sirth^  parts  at  thietikne  of  granting  the  annuity,  and  stiOj 

mgmrui  being  of  equal  annual  value' with  the  said' annuity,  brer 
and  above  any  other  annuity,  and  the  interest  of  any 
principal  sum  or  sums  then  charged  or  secured  thereon, 
of  which  the  said  3fa;y  had  notice  at  the  time  of  the 
grant  of  the  said  annuity  :  and  that  the  grantors,  at  the 
time  of  the  granting^  of  the  said  annui^,  were  enabled  to 
charge  the  fee  simple  of  the  said  three  sixth  parts  of  die 
said  freehold  lands  in  possession.  Rejoinder,  that  the 
said  three  sixth  parts  were  not,  at  the  time  of  granting 
the  anilntty,  of  equal  antiual  value  with  the  said  annuity, 
ovtr  and  above,  &c  as  in  ^  the  replication  idleged.  Upon 
this  issue  was  joined.  At  the  trial  before  Lord  Tehier' 
den  C.  J.,  at  the  sittings  at  GuUdhaU  after  Mkhaelmtu 
term  1829,  ft  verdict  was  found  for  the  plaintifi  for 
IKl^  the  arrears  of  annuity  due,  subject  to  the  opiniob 
of  this  Court  upon  the  following  case:  <•— 

The  houses  charged  with  the  above  annuity  were  worth 
50/.  per  annum,  and  had  been  devised  to  certain  persons 
in  trust  for  Bose  Hood  MarchatU  (the  defendant's  mother) 
during  her  life,  and  aiierwards  for  her  children,  to  be 
equally  divided  among  them,  share  and  share  alike  as 
tenants  in  common,  and  for  their  heirs  and  assigns  for 
ever.  No  other  freehold  property  was  devised;  The 
annuity  (482»  per  annuiki)  was  granted  in  1822  to  Mary 
Waybrd^  then  Mary  DuUon^  by  the  &^id  Bose  Hood  Mar- 
chanty  and  hj  the  defendant  and  two  of  his  brothers  ac- 
cording to  their  respective  shares  of  the  freehold  in  re^ 
version,  for  fifty  years.  In  1821,  Henry  Marchant^  one 
of  the  grantors,  and  certain  other  persons,  had,  by 
their  bond  duly  enrolled,  become  bound  to  one  WUUam 

Blessed 
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Blessed  ia  the  sum  of  10.00/.,  conditioned  for  the  pay- 
ment to  him  by  Ifmry  Marchani  of  an  annuity  o£  ^6l» 
per  annum,  and  had  at  the  same,  time  givea  a  warrant 
of  attorney  to  confess  judgment  for  the  same  sum  of 
10002.,  as  a  collateral  security  for  the  payment  of  the 
last-inentioned  annuity  during  the  term.<of  ninety-jiine 
yuarss  if  W.  B*  and  two  other  persons  namedi  ahould  so 
Joog  live.  Execution  might  be  sued  out  upon  the  judg- 
meot  sp  to  be  coi^essed,  for  any  pprtion  c^the  annuity 
wlfiidi  plight  l)e  in  arrear  thirty  days  after  tbe  proper 
fipie  of  payment  and  twenty-one  days  after , notice.  The 
jo^gment  w^  aftjerwards  enter^  up  and  dcfcketed;,and 
Mmy  fhiUon  had  notice. of. this. prior  aI^lui^,  an4  pf 
the  judgment,  when  the  annuity  pf  ,48/.  was  granted  to 
her.  The  question  for  the  .opinion  of  the  .Court  was, 
Wh^er  this  annui;ty  of  18^1,  and  the  judgment  giyen 
to  secure  it,  were  a  charge  upon  the  houses  in  question 
within  the  meaning  of  the  act  53 G, 8.  c.l41.  SmlQ.{€f^ 
If  they  were  so  considered,  the  shares  of  hpuses  charged 
with,  the  annuity  in ,  respect  of  which  this  action  was 
brought  would  not  be  ^^  of  equal  or  greater  value  than 

'{a)  WUch  provides,  that  the  act  shall' not  extend  to  any  annuity  or 
fcnt-ciiaige  ghren  by  will  or  by  marriage  settlement,  or  for  the  advance- 
ment of  a  child ;  nor  to  any  annuity  or  rent-charge  secured  upon  freehold 
or  copyhold  or  cUstomsCry  lands  in  GrixU  Britain  or  Ireiand,  or  in  any  of 
bis  majesty*!  possessions  beyond  the  seas,  of  equal  or  greater  annual  value 
than  the  said  annuity,  over  and  above  any  other  annuity,  and  the  interest 
of  any  principal  sum  charged  or  secured  thereon^  of  which  the  grantee  had 
ootibe  at-  the  time  of  the  grant,  whereof  the  grantor  is  seised  fai  fte  simple 
or  fee  tail  in  possession^  or  the  fee  simple  whereof  in  possession  the 
grantor  is  enabled  to  charge  at  the  time  of  the  grant,  or  secured  by  the 
i6tual'tfmnsfer  of  stock  fit  an^  of  th6  public  funds,  the  dividends  wheieof 
are  of  equal  or  greater  annual  value  than  the  said  annuity ;  nor  to  any 
voluntary  annuity  or  rent  charge  granted  without  regard  to  pecuniary 
consideration  or  money's  worth ;  nor  to  any  annuity  or  rent  charge 
granted  by  any  body  corporate  or  under  any  authority  or  trust  created 
by  act  of  parliament. 

the 
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1881.  the  said  annuity,  aoer  and  ahaoe  any  other  annuity 
charged  or  secured  '*onthe  said  houses^  and  the  defendant 
would  be  entitled  to  a  verdict :  otberwiie  the  verdict  for 
the  plaintiffi  was  to  stand. 

Dodd  for  the  plaintifik  The  annuity  of  1821  is  not 
charged  and  secured  upon  the  lands  within  the  meaning 
of  the  statute.  Throughout  the  clause  in  question  the 
annuities  referred  to  are  evidently  such  as  are  charged 
by  the  grant  on  specific  lands,  not  annuities  which  may 
be  satisfied  out  of  them  by  means  of  judgments.  For 
if  this  latter  meaning  be  given  to  the  words  *'  any 
other  annuity  charged  and  secured  thereon,''  then  the 
words  '*  secured  upon  freehold  or  copyhold  lands,"  &c. 
*'  of  equal  or  greater  annual  value,"  in  the  earlier 
part  of  the  clause,  must  be  interpreted  with  the  same 
latitude,  and  no  annuity  will  be  within  the  act,  if  there 
be  any  lands  (sufficiently  unincumbered)  which  can 
be  afiected  by  a  judgment  for  the  arrears.  There% 
no  express  deciiuon  on  the  point;  but  in  Halsey  v. 
Hales  {a)  and  Amhurst  v.  Skinner  (&)  the  Court  ^)pear5 
to  contemplate  this  clause  merely  as  applying  to  actual 
and  direct  charges.  An  annuity  secured  on  land,  ac- 
cording to  the  terms  of  this  section,  ought  to  be  so 
by  remedies  available  immediately  against  the  land, 
as  by  a  power  of  distress.  A  judgment,  to  afiect 
the  land,  must  be  enforced  by  elegit  and  that  will 
only  operate  upon  one  hal(  and  not  upon  any  part, 
unless  the  goods  be  insufficient  And  on  el^t  the 
sheriff  does  not  give  actual  possession;  that  must  be 
obtained  by  ejectment.    A  judgment  gives  no  specific 

ifl)  7  7.  iZ.  194.  (6)  12  EaUf  QeS. 

lien 


IN  THfi  First  Year  op  WILLIAM  IV.  Sl< 

lien   upon  any  definite  property.     In  Brace  v.   The        1881. 
Duchess  of  Marlborough  {a)  it  was   held,   that  where        

Waupo«i> 

there  are  two  mortgages,  and  a  judgment  creditor  boys        agamu 

Maecuamt* 

in  the  first,  be  cannot  tack  this  to  bis  judgment, 
though  a  third  mortgagee  might  to  his  mortgage;  <<  for 
one  cannot  call  a  judgment  creditor  a  purchaser,  nor 
has  such  creditor  any  right  to  the  land ;  he  has  neither 
jus  in  re  nor  ad  rem,  and  therefore,  though  he  releases 
all  his  right  to  the  laud,  he  may  extend  it  afterwards. 
All  that  he  has  by  the  judgment  is  a  lien  upon  the 
land,  but  non  constat  whether  he  will  ever  make  use 
thereof.^  The  same  view  is  taken  of  the  situation  of  a 
judgment  creditor  in  Finch  v.  The  Earl  of  TVinchelsea(b), 
where  it  is  said  that  a  judgment  is  only  a  general 
security,  not  a  specific  lien  upon  the  land.  The  Court 
here  called  upon 

Comyn  for  the  defendant.  The  statute  ought  to  be 
construed  strictly  with  reference  to  the  object  which 
was,  that  all  annuities  should  be  enrolled,  unless  under 
very  peculiar  circumstances,  which  are  pointed  out  in 
the  tenth  section.  To  excuse  the  want  of  a  memorial 
the  case  ought  to  be  brought  distinctly  within  the  ex- 
emptions there  given.  Here  the  grantee,  at  the  time  of 
the  grant,  had  notice  of  another  annuity  which  did,  sub- 
stantially, affect  the  land,  and  she  ought,  therefore^ 
according  to  the  true  intention  of  the  act,  to  have  pro- 
cured an  enrolment,  although  the  prior  annuity  was  not 
charged  specifically  on  the  land,  out  of  which  the  sub- 
sequent one  was  to  issue. 

(a)  2  P.  Ifmt.  491.  (6)  1  P.  Wmi.  277. 

Lord 
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Lord  Tenterden  C.  J.  The  terms  of  the  act  are 
veiy  plain :  they  require  that  the  annaity  to  be  ex- 
empted from  enrolment  shall  be  charged  on  lands  of 
equal  or  greater  annual  value,  over  and  above  any  o^her 
amiuily  charged  or  secured  thereon.  That  must  mean 
a  charge  operating  directly  on  the  land.  No  man  can 
say  that  this  judgment  is  such  a  charge. 


LiTTLEDALE  J.  coucurrcd. 

Paeke  J.  The  statute  contemplates  a  direct  charge 
upon  the  land ;  not  one  like  this,  which  may  be  satisfied 
by  other  means. 


Patteson  J.  concurred. 


Judgment  for  the  plaintiffi. 


Weinetday, 
J£iy4th. 


Stephens  against  Wilkinson  and  Another. 


.i 


defendants  as  the  acceptors  of  the  following  bill  of 


lauk  acAan  by  rjnjjjs  ^^g  im  action  by  plaintiff  as  payees  against  the 

acceptor  of  a 

biUofacbange  exchance:  — 

drawn  for  the  ° 

^^i:^^"^  "  SOth  of  October,  1826. 

b^tluaiaie.  "  '^^^  months  after  date,  pay  to  Mr.  Hemy  Faaoel 
^Mnf^  iSig^^w  seven  hundred  forty-one  pounds  35.,  for  bar 
^^Jl^'^^  lance  of  purchase^money  of  articles  bought  by  me  at 
▼endK,  the       the  sale  of  the  materials  of  the  St.  Agnes  Consolidated 

▼endor  forcibly 

retook  poMt-      Muies. 

ikmof  them; 

for  the  Tendee  "  JameS  Prout!^ 

cannot  treat 

that  act  as  a  mdnduig  of  the  contract,  but  must  bring  trespass. 

At 
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At  the  trial  before  Littledale  J.,  at  the  London  sittings        1831. 
after  TWm/y  term  18S0,  it  appeared,  UtiBX  in  September      « 
1826,  the  steam-engine,  utensils,  effects,  and  furniture        "gainst 
of  the  St.  Agnes  Consolidated  Mines  in  Cornwall^  were 
sold  by  auction  by  the  plaintiff,  who  was  an  auctioneer 
and  also  captain  of  the  mines.     Proui  the  drawer  at- 
tended the  sale    (on  behalf  of  a   Mr.  Fleeming)^  and 

purchased  to  the  amount  of  1541/.  ds.     Fleemifig  subset 
quently  paid  800/.  in  part,  and  gave  the  above  bill  for 

the  remainder.  The  plaintiff  acted  throughout  under 
the  directions  of  J.  L.  Jones^  who  was  the  deputy  purser 
of  the  mines ;  and  the  keys  of  the  premises,  where  the 
greater  part  of  the  effects  and  furniture  were,  were  de- 
livered to  Protdj  Fleeming*^  agent.  Fleeming  and  J.  Jones 
(fiitber  of  (7.  L.  Jones)  had  at  one  time  been  owners  of  the 
mines,  and  Fleeming  had  laid  out  a  large  sum  in  pur- 
chasing materials  for  them,  and  afterwards  agreed  to  sell 
hb  interest  to  J.  L.  Jones ;  but  the  purchase-money  was 
never  paid.  Before  the  bill  became  due  Fleeming  gave 
notice  to  the  plaintiff  that  it  would  not  be  paid ;  and  the 
defendants,  who  accepted  for  his  accommodation,  ac- 
cordingly dishonoured  it  when  due.  The  plaintiff  and 
c7.  JL  Jones  forcibly  took  possession  of  the  utensils, 
and  put  padlocks  on  the  doors  of  the  premises  where 
the  greater  part  of  the  effects  and  furniture  were. 
But  it  did  not  distinctly  appear  upon  the  evidence 
whether  such  seizure  took  place  before  or  after  the  bill 
was  dishonoured.  It  was  contended  on  the  part  of  the 
defendants^  that  tl>ere  was  no  consideration  for  the  bill ; 
first,  because  the  goods  were  Fleeming^s  before  the 
sale;  secondly,  because  the  defendants  were  entitled 
to  treat  the  seizure  of  the  goods  by  the  plaintiff  as  a 
Vol.  IL  Y  total 
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1881.       total  rescinding  of  the  contract.     As  to  the  first  point, 
"  Ae  learned  Judge  was  of  opinion  that  Fteeming^  haym^ 

0TKFHSV8 

agatfui  by  his  agent,  bought  these  goods  from  other  persons,  and 
paid  for  them  in  part,  was  estopped  from  saying,  in  answer 
^to  an  action  for  the  remainder,  that  they  were  his  own 
goods ;  and,  as  to  the  second  point,  he  inclined  to  think 
that  the  seizure  of  the  goods  by  the  plaintiff  did  not 
destroy  the  consideration  for  the  bill  if  it  took  place  after 
it  was  dishonoured ;  and  he  told  them  to  find  for  the 
plaintiff  if  they  thought  the  goods  were  retaken  after 
the  bill  was  dishonoured,— 'Otherwise,  for  the  defendants. 
The  jury  having  found  for  the  defendants,  a  rule  nisi 
was  obtained  for  a  new  trial  in  Michaelmas  term  1830; 
against  which, 

Campbell  and  Maude  now  shewed  cause.  The  plaia- 
tiff,  for  the  purposes  of  this  action,  may  be  considered 
the  seller  of  the  goods,  and  the  defendants  the  pur- 
chasers. The  seller  who,  having  delivered  goods  in 
pursuance  of  the  contract,  afterwards  takes  possession 
of  them,  is  estopped  from  saying  that  the  contract  of 
sale  is  still  subsisting.  It  would  be  an  answer  to  ah 
action  brought  to  recover  741/.  S^.,  the  balance  unpaid 
for  the  goods,  to  shew  that  the  seller  after  the  sale  took 
back  the  goods  (including  those  which  were  actually 
paid  for);  because  the  vendee  may,  at  his  election, 
treat  the  subsequent  seizure  of  the  goods  by  the  vendor 
as  a  dissolution  of  the  contract.  \Parke  J.  A  pur- 
chaser who  is  in  a  state  of  insolvency  may,  at  any  time 
before  the  goods  come  into  his  actual  possession,  rescind 
the  contract  with  consent  of  the  teller ;  but  when  the 
goods  have  been  actually  receiyed  into  the  possession  of 

the 
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the  pnrchasery  he  cannot  rescioid  the  contract,  and  by       1831« 
retprning  them  to  the  seller  prevent  their  being  ap-      J~ 
plied  to  the  satisfaction  of  bis  debts.    The  seizure  of    ,  agtdnst 

'  WlUUKSOK. 

the  goods  here  will  not  be  a  defence  to  the  action,  unless 
it  amount  to  an  actual  dissolution  of  the  contract]  The 
purchaser  has  derived  no  benefit  whatever  from  the 
contract,  though  the  goods  were  delivered  to  Prout  on  his 
behalf.  \Parke  J.  Fleeming  got  all  he  bargained  for : 
the  goods  were  delivered  to  his  agent.]  If  a  horse  be 
delivered  to  a  purchaser  one  moment  and  taken  away 
the  next,  surely  the  seller  could  not,  in  an  action  for 
goods  sold  and  delivered,  recover  the  price.  The  stop- 
ping of  goods  in  transitu  is  a  rescinding  of  the  contract 
of  sale.  ZP^^k^  J*  That  point  was  raised  in  argument 
in  Clay  v.  Harmon  (a\  but  not  decided.]  Fleeming  is 
in  the  same  situation,  in  fact,  as  if  the  goods  never  had 
been  delivered  to  him ;  he  has  derived  no  benefit  what- 
ever from  the  contract. 

FoUeU  and  Cawlifig  contr^.  The  contract  of  sale  was 
never  rescinded.  It  was  not  competent  to  the  vendor, 
without  the  consent  of  the  vendee,  to  dissolve  the  con- 
tract ;  and  if  that  be  so,  the  retaking  possession  of  the 
goods  sold  by  the  vendor,  after  they  had  been  once  de- 
livered to  the  vendee,  is  no  answer  to  the  action.  The 
vendee  is  in  precisely  the  same  situation  as  if  they  had  been 
taken  away  from  hip  by  a  tliird  person.  His  remedy, 
therefore,  must  be  by  bringing  an  action  of  trespass.  The 
case  of  stoppage  in  transitu  has  no  analogy  to  the  present 
case;  for,  here,  the  goods  had  once  vested  in  the  vendee 
by  delivery  to  his  agent,  and  they  remained  in  his  pos- 

(o)  10  P.  4-^.99. 

Y  2  session 
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1831.       session  for  a  considerable  time.     But  it  has  been  held, 
even  if  the  seller  stop  goods  in  transitu  to  prevent  their 

SrxPHxici 

against        getting  iuto  the  hands  of  an  insolvent  broker,  he  does 

WiLKIMSOK* 

not  thereby  rescind  the  contract  of  sale ;  and  if  he  after- 
wards offer  to  deliver  the  goods  to  the  buyer,  on  pay- 
ment of  the  price  according  to  agreement,  he  may  main- 
tain an  action  against  the  buyer  for  the  price.  Kymer  v. 
Stcaoercropp  (a). 

Lord  Tenterdem  C.  J.  I  think  that  the  rule  should 
be  made  absolute  for  a  new  trial  This  is  an  action 
against  the  acceptor  of  a  bill  of  exchange.  The  ac- 
ceptance having  been  proved,  it  was  incumbent  on  him 
to  make  out  clearly  a  defence  against  the  plaintiff's 
claim  on  the  bill.  In  the  first  place,  the  facts  appear 
to  me  to  be  involved  in  so  much  obscurity,  that  I,  in- 
dividually, have  very  great  difficulty  in  getting  at  the 
real  truth  and  substance  of  them ;  but,  taking  them  most 
favourably  to  the  defendants,  the  case  slands  thus :  — 
The  person  who  bought  the  goods  paid  part  of  the  pur^ 
chase-money,  and  gave  this  bill  for  the  residue;  had 
possession  of  the  goods  delivered  to  him  ;  kept  them  for 
two  months,  and  was  then  dispossessed  by  the  vendor ; 
and  it  is  said  that  entitles  the  defendants  to  refuse  to 
pay  the  bill.  I  am,  however,  inclined  to  think  that  in 
point  of  law  that  is  not,  but  that  the  vendee's  remedy  is  by 
an  action  of  trespass.  In  that  action  he  will  be  entitled  to 
recover  a  full  compensation  for  the  injury  which  he  sus- 
tained by  the  wrongful  seizure  of  the  goods,  and  their 
value  will  be  the  measure  of  damages.     A  successful  re- 

(a)  1  Ckmph.  109. 

sistance 
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sistance  to   this   action  will   not  amount  to  a  perfect        18SL 
remedy.    It  has  been  said  that  the  vendee  was  at  liberty        """* 

''         Stsphens 

to  treat  the  subsequent  seizure  of  the  goods  as  a  re-        a^fAnu 

.  WlLKIMaOV. 

scindmg  of  the  contract  ab  initio,  and  therefore  that 
there  was  a  total  failure  of  consideration  for  the  bill. 
If  that  be  so,  not  only  may  the  present  action  be  su&- 
cesisfully  resisted,  but  the  vendee  may  also  maintain  an 
action  against  the  vendor  to  recover  back  the  residue  of 
^e  price  actually  paid.  I  think,  however,  he  cannot 
mwitain  any  such  lEiction,  inasmuch  as  he  had  the  pos- 
session and  enjoyment  of  the  goods  for  a  considerable 
time.  It  follows  that  there  was  not  a  total  failure  of 
consideration  for  the  bill,  and,  therefore,  that  the  pre- 
sent verdict  ought  not  to  stand. 

LiTTLEDALE  J.  I  think,  under  all  the  circumstances 
of  the  case,  it  should  go  to  a  new  trial. 

Parke  J.  I  also  think  in  this  case  there  should  be 
a  new  trial.  The  action  is  brought  by  Stephens  the 
auctioneer,  who  sold  certain  goods  to  Mr.  Fleeming, 
He  paid  for  them  partly  by  800/.  in  cash,  and  pardy 
by  giving  this  bill,  accepted  by  the  defendants  on 
his  behalf,  to  Stephens.  The  defendants  having  ac- 
cepted for  Fleeming,  the  case  may  be  considered  the 
same  as  if  Fleeming  the  purchaser  was  the  defendant; 
and  the  question  is,  whether  Stephens  can  maintain  an 
action  on  this  bill  ?  The  first  defence  was,  that  these 
goods  were  in  reality  Fleemin^Sj  which  he  had  bought. 
That  defence  was  disposed  of  on  the  trial.  My  brother 
UtUedale  held  that  i%emi;ig,  having  bought  these  goods 

Y  3  as 
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1891.  as  goods  of  other  persons,  and  having  paid  for  them 
partly  by  the  800^  and  pardy  by  the  bill,  could  not  after- 

againtt  wards  say  they  were  his  own  goods ;  and  in  that  I  per* 
fecdy  concur.  The  next  ground  of  defence  was,  that 
there  was  a  total  failure  of  consideration  for  the  bill ;  and 
if  that  had  been  proved,  certainly  it  would  amount  to  a 
defence.  I  am  clearly  of  opinion  that  there  was  not  a 
total  feilure  of  consideration.  The  consideration  for  the 
bill  was  the  sale  and  delivery  of  the  goods,  and  Fleemtngj 
the'  real  defendant,  had  all  the  consideration  which  he 
bargained  for ;  for  he  (by  his  agent)  received  the  goods, 
the  subject  of  the  sale,  and  had  them  in  his  possession  for 
two  months.  But  it  is  said  there  was  a  total  failure  of  con- 
sideration, because  they  were  afterwards  taken  possession 
of  by  the  vendor,  and  that  the  vendee  may  treat  that  act 
as  a  dissolution  of  the  contract.  Now,  assuming  that  all 
the  goods  were  taken  possession  of  by  the  vendor  (which 
does  not  distinctly  appear),  to  constitute  want  of  con- 
sideration a  defence  to  a  bill  of  exchange,  there  must 
be  such  a  total  failure  as  would  have  enabled  the  ven- 
dee to  recover  back  the  whole  money,  if  money  had 
been  paid  instead  of  the  bill.  Total  failure  of  con- 
sideration is  where  the  party  has  been  deprived  entirely 
of  all  benefit  of  the  thing  for  which  the  bill  was  given; 
and  there  he  might  recover  back  the  money  paid,  if 
there  had  been  a  money  payment.  That  is  not  the 
case  here,  unless  the  contract  has  been  dissolved.  It 
could  be  dissolved  by  mutual  consent  only.  No  case 
has  been  cited,  and  no  dictum,  which  confirms  the  po- 
sition that  the  retaking  of  the  goods  by  the  vendor  may 
be  treated  by  the  vendee  as  a  dissolution  of  the  contract 
If  the  goods  are  delivered  by  the  vendor,  and  taken  pos- 
session 
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session  of  by  the  vendeei  his  title  to  them  is  complete;        1831. 
the  consideration  for  the  price  is  then  perfect     If  they       " 
are  afterwards  forcibly  retaken  by  the  vendor,  the  vendee        asttmu 
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may  maintain  trespass,  and  the  measure  of  the  damages 
would  be  the  value  of  the  goods  at  the  time  of  the 
retaking;  whereas  if  he  may  treat  the  retaking  of  the 
goods  as  a  rescinding  of  the  contract,  it  follows,  as  a 
consequence,  that  he  would  be  entitled  to  recover  the 
whole  purchase-money,  or  the  value  of  the  goods  (as 
agreed  upon)  at  the  time  of  the  sale,  notwithstanding 
he  may  have  had  the  use  of  them  in  the  interval  between 
the  sale  and  the  retaking,  and  though  they  may  be 
actually  deteriorated  in  value,  as  they  would  be  if  they 
were  of  a  perishable  nature.  In  point  of  law,  the 
situation  of  the  parties  is  this:  the  vendee  has  had  all 
he  was  entitled  to  by  the  contract  of  sale;  and  he 
must  therefore  pay  the  price  of  the  goods.  He  may 
bring  trespass  against  the  vendors  for  taking  possession 
of  them  again,  and  may  recover  the  actual  value  of  the 
goods  at  the  time  they  were  taken. 

Patteson  J.  I  am  of  opinion  in  this  case  that  the 
rule  must  be  made  absolute.  The  first  objection  has 
been  disposed  of.  As  to  the  second,  namely,  that  there 
was  a  failure  of  consideration,  it  is  only  necessary  to 
enquire  what  was  the  consideration  to  see  that  there  is 
no  such  failure.  The  consideration  was  the  sale  and 
delivery  of  the  goods ;  as  soon  as  they  were  delivered 
the  consideration  was  complete  and  executed.  Besides, 
here  the  goods  remained  in  the  possession  of  the  vendee 
for  two  months ;  during  which  time  he  might  have  had 
the  beneficial  use  of  them.     If,  after  that  period,  the 

^  Y  4  parties 
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18S1. 

Stiphxns 
Wilkinson. 


parties  had,  in  express  terms,  agreed  to  rescind  the 
contracti  they  might  so  have  done;  but  there  was  no 
evidence  of  such  an  agreement,  nor  was  the  case  put 
on  that  ground ;  but  it  was  argued  that  the  vendee  had 
a  right  to  treat  the  retaking  of  the  goods  by  the  vendor 
as  a  ^dissolution  of  the  contract  I  think  not ;  because 
the  contract  can  only  be  dissolved  by  the  consent  of 
both  the  contracting  parties,  and  here  was  no  consent 
of  the  vendee. 

Rule  absolute  for  a  new  trial. 


Wednesday, 
May  4tb. 


Good  against  Cheesman. 


•  ""  77  ^   the  demands  of 
il '  -y^     his  creditors, 

**^      *'      agreement 
^  (which  was 

assented  to  by 
the  debtor),  to 


'*^"'?/  ^nlltetom!"^     A  SSUMPSIT  by  the  plaintiff  as  drawer  against  the 

defendant  as  acceptor   of  two  bills  of  exchange. 

Plea,  the  general  issue.     At  the  trial  before  Lord  TVn- 

ierden  C.  J.,  at  the  sittings  in  London  after  Trinity  term 

1830,  it  was  proved,  on  behalf  of  the  defendant,  that 

by^U  rov  ™^°    n^tcr  the  bills  became  due,  and  before  the  commence- 

two^thmls o?^^'s  nient  of  this  action,  the  plaintiff  and  three  other  crgdijtors 

of  the  defendant  met  together,  in  consequence  of  a  com- 
munication from  him,  and  signed  the  following  memo- 
randum :  —  "  Whereas  WiUiam  Cheesman  of  Portsea, 
briewer,  is  indebted  to  us  for  goods  sold  and  deli- 
vered, and  being  unable  to  make  an  immediate  payment 


annual  income 
to  a  trustee  of 
their  nomin- 
ation, and  gi?e 
a  warrant  of 
attorney  as  a 
collateral  se- 
curity.    The 
creditors  never 
nominated  a' 

trustee,  and  the  thereof,  we  have  agreed  to  accept  payment  of  the  same 

agreement  was  , 

not  acted  by  his  Covenanting  and  agreeing  to  pay  to  a  trustee  of 

upon,  and  one 

of  the  creditors 

brought  an  action  against  the  debtor  for  his  demand.     The  debtor  appeared  to  have  been 

always  willing  to  perform  his  part  of  the  engagement : 

Held,  that  the  agreement,  though  not  properly  an  accord  and  satisfaction,  was  still  a 
good  defence  on  the  general  issue,  as  it  constituted  a  valid  new  contract  between  the 
creditors  and  the  debtor,  capable  of  being  immediately  enforced,  and  the  consideration  for 
which  to  each  creditor  was  the  forbearance  of  the  rest ;  and  as  there  appeared  no  failure  of 
performance  on  the  part  of  the  debtor. 
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our  nomination  one  third  of  his  annual  income,  and  1831/ 
executing  a  warrant  of  attorney  as  a  collateral  security 
until  payment  thereof.  As  witness  our  hands  this  dlst  againti. 
of  October  1829/'  It  did  not  appear  whether  or  not  the 
defendant  was  present  when  this  paper  was  signed,  nor 
did  he  ever  sign  it ;  but  it  was  in  his  possession  at  the 
time  of  the  trial,  and  he  had  procured  it  to  be  stamped. 
At  the  time  of  the  signature,  the  defendant  had  other  cre- 
ditors than  the  four  above  mentioned,  and  particularly 
one  Glogej  to  whom  he  had  given  a  warrant  of  attorney, 
on  which  judgment  had  been  entered  up ;  and  it  was 
agreed,  at  the  meeting  of  the  dlst  of  October j  that  if 
Glcge  would  come  into  the  arrangement  there  made,  an 
additional  20/.  per  annum  should  be  set  apart  by  the 
defendant  out  of  his  income.  The  defendant,  on  the 
16th  o{  November  1829,  wrote  to  the  plaintiff  as  follows: 
— "  If  you  should  see  Mr.  Wooldridge "  (one  of  the 
creditors  who  signed)  "  to-<Iay,  I  should  be  glad  if  you 
would  endeavour  to  be  at  my  house  any  noon  that  you 
may  be  down,  as  there  is  an  objection  to  the  arrange- 
ment by  Mr.  Gtoge^  the  particulars  of  which  I  will  ex- 
plain when  I  see  you.  I  am  sorry  to  be  so  troublesome ; 
but,  of  course,  I  am  anxious  the  tiling  should  be  settled." 
Gloge  never  acceded  to  the  agreement,  nor  was  any 
trustee  ever  nominated,  or  covenant  entered  into,  or  war- 
rant of  attorney  executed,  as  therein  mentioned.  The 
bills  of  exchange  continuing  wholly  unpaid,  this  action 
was  commenced.  The  Lord  Chief  Justice  left  it  to  the 
jury,  as  the  only  question  of  fact  in  the  case,  whether  the 
agreement  entered  into  by  the  four  creditors  was  condi- 
tional only,  depending  on  Glog^s  assent,  or  absolute;  in 
the  latter  case,  he  was  of  opinion  that  the  defendant  was 
entitled  to  a  verdict.     The  jury  found  for  the  defendant, 

but 
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ISSi,       but  leave  was  given  to  move  to  enter  a  verdict  for  the 
plaintiff.     A  rule  nisi  having  been  obtained  accordingly, 


Goo» 

agabui 

CBKiaHAN. 


Scotland  now  shewed  cause.  The  objection  taken  is, 
that  the  supposed  agreement  for  forbearance  in  this  case 
is  an  accord  without  satisfaction ;  that  the  consideration 
for  the  plaintiff's  alleged  promise  to  give  time  and  take 
his  debt  by  instalments  having  altogether  failed,  his  en- 
gagement to  that  effect  is  no  answer  to  the  present 
action.  But  this  is  not  a  case  of  accord,  strictly  speak- 
ing; nor  is  it  to  be  governed  by  the  rigid  technical  rules 
applicable  to  that  subject.  It  is  the  substitution  of  a  new 
contract,  by  which  the  creditors  who  are  parties  to  it 
agree  to  suspend  the  remedy  for  the  recovery  of  their 
respective  demands.  Such  agreements  have  been  sup- 
ported in  modem  cases ;  and  there  is  a  sufficient  consi- 
deration ;  for  where  several  creditors  join  in  an  under- 
taking of  this  kind,  it  is  a  good  consideration  to  each 
that  the  rest  subscribe,  and,  in  so  doing,  give  up  a 
part  of  their  present  rights  for  the  general  advantage : 
and  every  one  is  bound  unless  he  can  shew  that  the 
debtor  has  refused  to  fulfil  the  agreement  Boothbey  v. 
Sawden{a\  Here  the  first  act  in  fulfilment  of  the 
contract,  namely,  the  nomination  of  a  trustee,  was  to  be 
performed  by  the  creditors ;  and  this,  at  all  events,  ought 
to  have  been  done  before  they  could  consider  them- 
selves as  remitted  to  their  former  rights  by  any  failure 
on  the  part  of  the  debtor.  Tatlock  v.  Smith  {b).  But  no 
such  failure  has  in  fact  been  shewn ;  for  the  defendant's 
letter,  which  was  read  at  the  trial  on  behalf  of  the  plain* 
tiff  to  prove  that  the  defendant  had  abandoned  the  con- 

(a)  3  Campb,  175.  (b)  6  Bingh,  339. 

tract. 
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tnct,  proves  the  contrary.     The  ground  on  which  a  ere-       188L 
ditor,  having  joined  with  others  in  admitting  the  debtor 

Good 

to  a  composition,  is  precluded  from  afterwards  suing  him,  iigamtt 
18  the  fraud  which  would  thereby  be  practised  on  the  rest 
of  the  creditors ;  Butler  v.  Rhodes  (a),  Wood  v.  Roberts  {b). 
The  same  principle  may  be  deduced  from  Cockshott  v. 
Bennett  (c),  and  Steinman  v.  Magnus  {d).  It  is  true^  in 
the  present  case,  the  agreement  was  not  signed  by  the  de- 
fendant ;  but  his  adoption  of  it  is  shewn  by  his  subsequent 
letter,  and  by  his  procuring  the  paper  to  be  stamped. 

FoUett  contrd.  The  main  answer  to  this  defence  is^ 
that  the  accord,  if  any,  was  without  satisfaction,  and  the 
defendant  was  never  released.  The  agreement  of  the 
four  creditors  was  altc^ether  executory,  and  nothhig 
was  done  upon  it :  there  is  no  ground,  therefore^  for 
arguing,  as  in  some  of  the  cases  cited,  that  the  plaintiff 
has  induced  others  to  join  him  in  an  act^  from  the  con- 
sequence of  which  he  now  seeks  to  relieve  himself  indi- 
vidually. None  of  the  creditors  were  bound  unless  the 
agreement  was  carried  into  effect.  When  accord  aad 
saliafection  are  pleaded,  it  is  quite  usual  to  traverse  the 
averment  of  acceptance ;  and  this  is  a  complete  answer 
to  the  plea.  Here  no  acceptance  bad,  in  fact,  taken 
place  before  the  action  was  brought;  the  creditors, 
therefore,  were  not  bound ;  and  while  a  bargain  is  in 
fieri  any  party  may  retract,  if  he  has  not  as  yet  altered 
the  situation  of  third  persons.  Where  third  parties  are 
not  affected,  a  creditor,  agreeing  by  parol  to  take  a 
less  sum  than  his  entire  debt,  is  not  thereby  precluded 
from  afterwards  suing  for  the  whole.     In  Healhcote  v« 

(a)   l£ip.  236.  (6)  2 Stark,  All. 

(cj  2  T.  R.  763.  (d)  II  East, 390, 

Crook- 
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1831.        Crookshanks  {a)  it  was   held   that  such  an  agreement 
among  the  creditors,  not  having  been  followed  by  actual 

Good 

agninsi  acceptance,  was  not  obligatory.  [^LiUledale  J.  It  was 
observed  there  by  BuUer  J.  that  no  fund  was  appropri- 
ated for  the  payment  of  the  debt ;  and  that  if  the  debtor 
had  assigned  over  all  his  effects  to  a  trustee  for  distri- 
bution among  the  creditors,  that  would  have  been  a 
good  consideration  for  a  promise  of  forbearance.  Parke  J. 
It  did  not  appear  by  the  pleadings  in  that  case  that  the 
creditors  agreed  to  forbear.  Here  it  may  be  inferred 
that  they  did.]  Still  it  was  a  question  discussed  by  the 
Court,  whether  an  agreement  to  forbear,  under  such 
circumstances,  was  binding;  and  they  thought  it  was 
not.  Lord  EUenborough  lays  it  down  in  Steinman  v. 
Magnus  (6),  that,  in  the  absence  of  fraud  on  other  parties, 
a  simple  agreement  by  a  creditor  to  accept  less  than  his 
just  demand  will  not  bind  him.  The  non-completion  of 
the  agreement  in  the  present  case  was  the  fault  of  the 
defendant ;  for,  according  to  Crardeyy.  Hillary {c)^  (where 
Lord  EUenborot^h  seemed  inclined  to  reconsider  his  for- 
mer opinion  in  Boothbey  v.  Sowden  (d), )  the  person  to  be 
dbcharged  is' bound  to  do  the  act  which  is  to  discharge 
him,  and  not  the  other  party.  It  was  his  business  to 
seek  out  the  crei^tors,  procure  the  nomination  of  a 
trustee,  and  tender  the  necessary  securiiies.  If  the 
defendant,  instead  of  the  general  issue,  had  pleaded  ac- 
cord and  satisfaction,  it  would  not  have  been  sufficient 
to  shew  a  p*arol  agreement  by  the  plaintiff  and  other 
creditors  to  receive  less  than  their  demands;  the  de- 
fendant must  have  averred  an  execution  by  himself  of  an 
assignment  or  warrant  of  attorney,  or  something  tanta- 

(a)  S  r.  R.  84.  (6)  1 1  East,  393. 

(c)  2M.i&  120.  (rf)  3  CamjA  175. 

mount. 
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mount,  in  fulfilment  of  his  part  of  the  accord,  and  an  18S1. 
acceptance  by  them :  for  "  every  accord  ought  to  be  ■""""" 
full,  perfect,  and  complete ; "  and  ^^  if  the  thing  be  to  be  agmnti 
performed  at  a  day  to  come,  tender  and  refusal  is  not 
sufficient  without  actual  satisfaction  and  acceptance." 
Piyio^s  case  (a). 

Lord  Tenterden  C.J.  Upon  the  whole,  I  am  of 
opinion  that  the  verdict  in  this  case  was  right.  On  the 
evidence  it  must  be  taken  that  the  defendant  assented  to 
the  composition,  and  would  have  been  willing  to  assign  a 
third  of  his  income  to  a  trustee  nominated  by  the  creditors, 
and  execute  a  warrant  of  attorney,  as  required  by  the 
agreement ;  but  he  could  not  do  so  unless  the  creditors 

• 

would  appoint  a  trustee  to  whom  such  assignment  could 
be  made,  or  warrant  of  attorney  executed.  That  no  such 
appointment  took  place  was  the  fault  of  the  creditors,  not 
of  the  defendant.  It  certainly  appears  that  this  was  not 
an  accord  and  satisfaction  properly  and  strictly  so  called, 
but  it  was  a  consent  by  the  parties  signing  the  agree- 
ment to  forbear  enforcing  their  demands,  in  consider- 
ation of  their  own  mutual  engagement  of  forbearance ; 
the  defendant,  at  the  same  time,  promising  to  make 
over  a  part  of  his  income,  and  to  execute  a  warrant  of 
attorney,  which  would  have  given  the  trustee  an  imme- 
diate  right  for  their  benefit  Then  is  not  this  a  case  where 
each  creditor  is  bound  in  consequence  of  the  agreement  of 
the  rest  ?  It  appears  to  me  that  it  is  so,  both  on  principle 
and  on  the  authority  of  the  cases  in  which  it  has  been 
held  that  a  creditor  shall  not  bring  an  action,  where 
others  have  been  induced  to  join  him  in  a  composition 

(a)  9  Rep.  19,  b. 

with 


Chommak. 
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l&Sl*       with  the  debtor;  each  party  giving  the  rest  reason  toi 
^"~*       bdieve  that,  in  consequence  of  such  engagement,  his 

Goon  ,     ,      .      « 

agahui  demand  will  not  be  enforced.  This  is,  in  fact,  a  new 
agreement,  substituted  for  the  origieal  contract  with  the 
debtor;  the  consideration  to  each  creditor  being  the 
engagement  of  the  otiiers  not  to  press  their  individual 
claims. 

LiTTLEDALE  J.  This  is  uot  stricilj  an  accord  and 
aaliafiirtinn  or  a  rdease^  but  it  is  a  new  agreement 
between  the  creditor  and  debtor,  such  as  might  very 
well  be  entered  into  on  a  valid  consideration.  It  was 
not  necessary  in  this  particular  case  that  th^re  should 
be  an  actual  assignment,  or  execution  of  a  warrant  of 
attoomey :  if  it  only  rested  with  the  plaintiff  and  the 
other  creditors  that  the  contract  should  be  carried  into 
effect,  and  the  defendant  was  always  ready  to  do  his 
part,  it  is  the  same  as  if  he  had  actually  executed  an 
assignment  or  warrant  of  attorney.  This  case,  there- 
fore^ is  different  from  Heathcaie  v.  Crooiskanks  (a).  And 
it  would  be  unjust  that  the  plaintiff  by  this  action 
should  prejudice  the  other  three  creditors,  each  of  whom 
signed  the  agreement,  and  has  since  neglected  the  re- 
covery of  his  demand,  under  a  persuasion  that  none  of 
the  parties  to  the  memorandum  would  proceed  against 
the  defendant* 

Parxle  J.  I  am  of  opinion  that  the  verdict  was 
right  By  the  agreement  entered  into  among  these 
parties,  the  defendant  was  to  give,  and  the  creditors  to 
accept,  certain  securities  for  payment  in  the  manner 

(a)  2  T.  R.  24. 

there 


Chxisman. 
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there  stipulated;  and  upon  the  faith  of  that  compromise       1831. 
the  three  creditors  who  signed  with  the  plaintiff  have 
postponed   their  demands.     Then,   cannot  this  trans-       againu 
action  be  pleaded  in  bar  to  the  present  suit  ?     It  is  laid 
down  in  Com.  Dig.  Accord  (B  4.)f  that  an  accord  with 

■ 

mutual  promises  to  perform  is  good,  though  the  thing 
be  not  performed  at  the  time  of  action ;  for  the  party 
has  a  remedy  to  compel  the  pei*formance :  but  the 
remedy  ought  to  be  such  that  the  party  might  have 
taken  it  upon  the  mutual  promise  at  the  time  of  the 
agreement.  Here  each  creditor  entered  into  a  new 
agreement  with  the  defendant,  the  consideration  of 
which,  to  the  creditor,  was  a  forbearance  by  all  the 
other  creditors  who  were  parties,  to  insist  upon  their 
chums.  Assumpsit  would  have  lain  on  either  aide  to 
enforce  performance  of  this  agreement,  if  it  had  been 
shewn  that  the  party  suing  had,  as  far  as  lay  in  him, 
fulfilled  his  own  share  of  the  contract.  I  think,  there- 
fore, that  a  mutual  engagement  like  this,  with  an  im- 
mediate remedy  given  for  non-performance,  although  it 
did  not  amount  to  a  satisfaction,  was  in  the  nature  of  it, 
and  a  sufficient  answer  to  the  action. 

Patteson  J.  The  question  is,  whether  or  not  this 
agreement  was  binding  on  the  plaintiff.  I  think  it  was*. 
The  agreement  was  entered  into  by  him  on  a  good  con- 
sideration, namely,  the  undertaking  of  the  other  cre- 
ditors who  signed  the  paper  at  the  same  time  with  him, 
on  the  faith,  which  every  one  was  induced  to  entertain, 
of  a  forbearance  by  all  to  the  debtor. 

Rule  discharged. 
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1831. 


Wednaday,  GaRDINER  agoiflSt  WiLLIAMSON. 

Q/^/Q^  By  ininitni-  'T^RESPASS  for  breaking  and  entering  the  messuage 
9S  /  0/s  ^^*  ^*  "S'®^         ^^^  closes  of  the  plaintiff,  and  staying  and  con- 

g^^  r-^  pease  the  reo-  tinuing  therein  for  a  long  space  of  time.     Plea,  not 

p  —  PX6   tb7tithet  irSu  P*^^*     ^^  ^^  ^"*^^  before  Garram  B.,  at  the  Summer 

^     '^^^   lS&i"tSr  assizes  for  the  county  of  Siissex^  1880,  it  appeared  that 

\t.\3i0j  '■J^Jl^^'^'"  the  defendant,  Williamson^  by  agreement,  not  under  seal, 

wage  used  as  jj^^  the  2d  of  April  1829,  agreed  to  let  to  the  plaintiff, 

ahomesteed  ror 

oDliecting  the  and  he  agreed  to  take  on  lease,  for  three  years,  the  rectory 

titbesy  et  the  "^ — ■ -'" 

yearly  rent  of  or  parsonage  of  Lindfield^  in  the  county  of  Sussex^  toge« 

rent  being  in  ther  with  all  manner  of  tithes  and  tenths  arising,  growing, 

trained,  and  B.  increasing,  or  renewing  yearly  from  the  lands  in  the 

^mMosl'u  «^'  parish  of  Lindfieli^  and  also  all  that  messuage  situate  on 

^id,  Uiatthe  Walsted  Common,  in  the  parish  of  Lindfield,  which 

altogether  un-  had  been  accustomed  to  be  used  as  a  homestead  for  col- 

lawful,  because 

the  agreement  lecting  the  tithes^  at  the  yearly  rent  of  200/.,  payable 

not  being  under 

seal,  did  not  quarterly.     The  rent   being  in  arrear,   the  defendant 
demiteofthe  Williamson  distrained;  and  the  trespass  complained  of 
distincrrent^  was  committed  by  him  and  the  other  defendants  acting 
for*aieh^^  in  bis  aid  in  executing  the  distress.     It  was  contended 
stead.  ^hat  a  landlord  cannot  distrain  unless  there  be  an  actual 
r  CAJc  ^/y//  /#  Ar<^  demise  to  the  tenant  at  a  fixed  rent.  Dunk  v.  Hunter  (a) ; 
>/  ^1^  ^^      ^  *^  •     '*^*^and  that  the  agreement  not  being  under  seal,  did  not  ope- 
h   ,,       ^  .  /    .  rate  as  a  demise  of  the  tithes.    On  the  other  hand,  it  was 
f^xet^^  i4jthaLfU^Q  ^t  conceded  that  the  tithes,  being  an  incorporeal  heredita- 
ry K  ii^  M^  un^(  ment,  did  not  pass  by  the  parol  agreement;  but  it  was  said 
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that  the  homestead  did,  and  that  some  portion  of  the        1831. 
rent  accrued  due  in  respect  of  that,  and  therefore  the 

Gardiner 

distress  was  lawful.  The  learned  Judge  was  of  this  against 
opinion,  and  nonsuited  the  plaintiff.  A  rule  nisi  had 
been  obtained  for  setting  aside  the  nonsuit,  on  the 
ground  that  the  defendants  had  no  right  to  distrain,  in- 
asmuch as  the  tithe,  being  an  incorporeal  hereditament, 
did  not  pass  by  the  agreement,  and  there  was  no 
separate  rent  reserved  for  the  homestead. 

Ijong  now  shewed  cause.  The  agreement  not  being 
under  seal,  could  not  operate  as  a  demise  of  the  tithes, 
but  it  may  as  a  sale  of  the  tithes,  and  a  demise  of  the 
homestead  for  three  years;  and,  as  one  entire  rent  is 
reserved  for  the  tithes  and  the  homestead,  some  portion 
of  it  must  have  issued  out  of  the  latter,  and  for  that 
portion,  whatever  it  may  be,  the  distress  was  good, 
Honeycomb  v.  Swete  {a\  and  Bernard  v.  Evens  (i). 
[Lord  Tenterden  C.  J.  I  have  great  difficulty  in  saying 
that  this  agreement  can  operate  as  a  sale  of  the  tithes. 
I  think  the  contract  as  respects  the  tithes  is  invalid,  and, 
if  that  be  so,  the  plaintiff  may  take  the  tithes  herself;  and 
then  supposing  the  agreement  might  operate  as  a  demise 
of  the  homestead,  still  there  is  no  certain  ascertained  sum 
reserved  in  respect  of  it.]  If  a  lease  be  made  of  land 
and  tithes  together,  rendering  rent,  the  rent  is  only 
issuing  out  of  the  land,  and  not  out  of  the  tithes.  Smith 
y,  Bowles  {c).  IParke  3.  The  reason  assigned  is,  be- 
cause there  cannot  be  any  distress  there  but  out  of  the 
land.] 

(o)  Cro,  Jac,  669.  {h)   I  Lw.  24.  (c)  2  RvUe*s  Air.  451. 

Vol.  IL  Z  Hutching 
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1831.  Hutchinson  (with  whom  were  Thesiger  and  ChanneU\ 

^  contra.     Every  rent  must  be  reserved  out  of  lands  and' 

GARDnrxit  ** 

agnirut       tenements  which  are  manurable,  and  upon  which  a  lessor 

Williamson. 

may  distrain,  and  iK)t  out  of  an  incorporeal  hereditament, 
Co.  TJtt.  47  d'  It  was  formerly  held  that  the  reservation 
of  a  payment  upon  a  lease  of  tithes  was  not  to  be  con- 
sidered a  reservation  of  rent,  because  it  was  to  issue  out 
of  an  incorporeal  hereditament,  which  could  not  be  dis- 
trained nor  put  in  view  in  an  assize,  Talentine  v.  Den- 
ton (fl),  Rickman  v.  Garth  {b).  This  Court,  however, 
appears  to  have  been  of  a  different  opinion  in  The  Dean 
and  Chapter  of  Windsor  v,  Gover  (c).  But  although 
such  a  reservation  will  bind  the  lessees  by  way  of  con- 
tract, the  rent  cannot  be  made  the  subject  of  a  distress. 
(He  was  then  stopped  by  the  Court.) 

Lord  Tenterden  C.  J.  It  is  perfectly  clear  that,  in 
point  of  law,  tithes,  being  an  incorporeal  hereditament, 
cannot  pass  by  parol,  but  by  deed  only.  The  agreement 
in  question,  therefore,  was  void  as  to  the  tithes.  One 
entire  rent  of  200/.  is  reserved  in  respect  of  the  tithes 
and  of  the  homestead.  Now,  assuming  that  if  tithes  be 
demised,  together  with  corporeal  hereditaments,  the  rent 
issues  out  of  the  latter  only;  here  was  no  valid  demise 
of  the  tithes,  and  there  could,  therefore,  be  no  lawful  dis- 
tress, unless  some  ascertained  distinct  sum  had  been 
reserved  in  respect  of  the  homestead,  which  was  not  the 
case.  There  has,  then,  beep  no  valid  demise  of  the  whole 
subject-matter,  nor  any  distinct  rent  reserved  for  that 
part  of  it  for  which  there  might  have  been  a  legal  dis- 

(a)  Ci-o.  Jac.  111.  (6)  Cro.  Jac,  173.  (c)  2 Sound.  302. 

tress  t 


/ 
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tress;  and,  consequently,  the  distress  was  altogether  jwQr        ISSl. 
lawful.  ^ 

agiai/ut 
WiLLiA^?9|r. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  B^t  ^  . 
cannot  issue  out  of  an  incorporeal  hereditament,  so  as 
to  warrant  a  distress ;  and  though,  if  there  had  been  by 
one  deed  a  demise  of  tithes,  and  also  of  a  corporeal  be^ 
reditament,  it  might  then  have  been  made  a  question, 
whether  the  rent  issued  out  of  the  latter ;  here,  there 
having  been  no  valid  demise  of  the  tithes,  that  que^on 
does  not  arise. 

Pahke  J.  The  agreement,  which  purport^  to  be  a 
parol  demise  of  land  and  tithes,  cannot  operate  lo  point 
of  law  as  a  demise  of  the  tithes.  As  to  them,  therefore, 
the  contract  is  void.  It  is  impossible  to  say  that  all  tbe 
rent  io  this  case  is  reserved  in  respect  of  the  land  only ; 
and  there  can  be  no  distress  for  -rent  issuing  out  of  any 
incorporeal  hereditament.  The  rent  is  payable  for, 
though  it  does  not  issue  out  of,  the  tithes.  That  dis- 
tinction is  taken  by  Saunders^  in  argument,  in  JTie  Dean 
and  Chapter  of  Windsor  v.  Gover  {a).  He  there  says, 
*^  If  a  barn  with  a  portion  of  tithes  be  demised,  reserv- 
ing 100/.  a  year  rent,  it  is  reserved  as  well  in  respect  of 
tbe  tithes  as  of  the  barn ;  and  if  the  tithes  are  evicted 
the  rent  must  be  apportioned,  for  otherwise  such  a  lessee 
will  pay  100/.  a  year,  being  the  whole  rent,  for  the  barn, 
which,  perhaps,  is  not  of  the  yearly  value  of  40s.,  which 
would  be  against  all  reason  and  justice.  And  so  is  the 
case  of  Doubitqfte  v.  Curteene  (J).     And  it  is  there  said, 

{a)  3  Snund.  'a?.  {b)  Cro.  Jac,  459. 

Z  2  that 


Williamson. 
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1831.  that  though  the  rent  in  such  case  is  only  issuing  out  of 
the  barn  in  point  of  remedy,  yet  it  is  issuing  out  of  both, 

agninu  as  Well  the  tithes  as  the  barn,  in  point  of  render."  So, 
here,  the  rent  of  200/.  issues  out  of  the  tithes  as  well  as 
the  homestead;  and  there  is  no  fixed  sum  reserved  in 
respect  of  the  latter :  there  could,  therefore,  be  no  valid 
distress. 

Patteson  J.  I  think  the  distress  here  cannot  be 
supported ;  for,  even  assuming  that  the  agreement  might 
operate  as  a  sale  of  the  tithes  for  three  years,  and  a  de- 
mise of  the  homestead  for  the  same  period,  there  is  one 
entire  yearly  payment  reserved  for  both :  but  a  distress 
can  only  be,  by  law,  in  respect  of  a  fixed  ascertained 
rent  reserved  out  of  land ;  and  here,  no  fixed  certain 
rent  was  reserved  in  respect  of  the  land. 

Rule  absolute  for  a  new  trial. 
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1831. 


Ex  parte  Ann  Farlow,  in  the  Matter  of  the  Thunday, 
HuNGERFORD  Market  Company.  ""^ 

nPHE  Attomey^Generctli  in  Hilaiy  terniy  obtained  a  By  statute   v.  t^/s    .<r-.o 
rule  nisi  for  a  mandamus  to  the  Hunger/ord  Marnet  ^e^u^J^^'^/'^  '"^"^^ 
Ck)mpany,  to  cause  a  jury  to  be  summoned  accordinor  to  ^"^  ^*^™-   .  '         ''  ^ 
the  statute  in  that  behalf,  to  assess  compensation  for  the  ^^^^^P^/^£^^    / 
injury  which  Ann  Farlow  would  sustain  by  being  obliged  property,  '^^^oxiti    a  a 

to  leave  certain  premises  occupied  by  her  in  Little  Hun^  of  premises  oa  ^^ 

gtrford  Street^  in  or  near  the  Hungerford  House  estate,  lessees  and      z^^*^^    / 
which  premises  the  company  had  purchased  of  the  Rev.  years  or  at  wUl 
Henry  Wise;  "and  for  loss,  damage,  or  injury  in  respect  ^^^^^o^^ 
of  any  interest  whatsoever  for  good- will,  improvements,  ^^  months' 
tenant's  fixtures,  or  otherwise,"  which  the  said  Ann  Far^  compensation 

IS  to  be  made  to 

4nc  might  sustain  by  reason  of  the  passing  of  the  act        *ny  *"«*>  tenant 

required  to  quit 

The  company  was  incorporated  by  statute  11  G.  4.  before  the  ex- 
c.Ixx.,  for  the  purpose  of  re-establishing  (on  a  more  term.  Sect.  19. 
extended  plan)  the  market  originally  granted  by  King  STtenanta  for 
Charles  II.  to  Sir  Edward  Hungerford,  K.  R,  and  his  ^^^7^,,  or 
beirs,  to  be  holden  within  a  certain  messuage  called  *5  »*^*'  "  ^^^ 

^  shall  sustain 

Hungerford  House  or  Hungerford  Inn,  in  or  near  the  *°y  ***■»  *^ 

mage,  or  injury 
in  respect  tf 
any  interest  what xoevrr  for  gMd-wUl,  improVements,  tenant's  fixtures,  or  otherwise,  which 
they  n^w  er^oyi  by  reason  of  the  passing  of  tliis  act,"  shall  be  entided  to  compensation,  to 
be  a«v^ssed,  if  necessary,  by  a  jury. 

A  tenant  from  year  to  year  was  ejected  by  the  company,  but  received  a  regular  half-year's 
notice  to  quit.  It  appeared  that  she  had  been  many  years  in  possession ;  and  that  the 
tenancy  wa^  not  likely  to  have  been  determined  if  the  act  had  not  paased :  Held,  that  she 
was  entitled  to  compensation  for  the  whole  marketable  interest  which  »he  had  in  the  pre- 
mises  at  the  time  when  the  act  passed  ;  and  that  the  good-will,  though  of  premises  on  lo 
uncertain  a  tenure,  was  protected  by  tlie  act  as  an  interest  which  would,  practically,  hate 
been  valuable  as  between  tlie  tenant  and  a  purchaser,  though  it  was  not  a  legal  interest 
ss  against  the  landlord. 

Otherwise,  where  the  tenancy  %%'as  from  year  to  year,  determinable  at  three  months'  notice 
ending  with  the  year,  and  with  a  stipulation  against  imderletting  withoiut  leave. 

In  a  case  said  to  come  within  the  protection  of  the  act,  where  the  company  had  brought 
ejectment,  the  Court  refused  to  stay  proceedings  till  compensation  should  be  made,  or  a 
nry  summoned. 

Z  3  Strand. 
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18S1.       Strand,     The  act,  after  reciting  that  the  company  had 
contracted  to  purchase  the  premises  called  Hungerford 

£z  parte 

Faklow.      Market,  wharf  and  stairs,  &c.  empowered  them  to  buy  in 
/j  C^:v^/  -*?~^X/   ^"y  ^  ^^  subsisting  leases  or  agreements  for  leases  on 

any  part  of  the  said  premises.  And  by  sect.  17.  it  was 
enacted,  that  every  lessee  or  tenant  for  years  or  at  will, 
and  every  other  person  in  possession  of  any  messuages, 
Sic.  which  should  be  purchased  by  virtue  of  the  act, 
should  deliver  up  possession  to  the  company  at  three 
months'  notice,  the  company  making  such  compensation 
to  the  tenant  or  lessee,  in  case  he  should  be  required  to 
quit  before  the  expiration  of  his  term,  as  they  should 
think  reasonable ;  and  that  in  case  of  dispute  the  com- 
pensatidn  should  be  settled  by  a  jury,  to  be  summoned 
as  the  act  directed.  Section  19.  provides,  that  all  or 
any  person  or  persons,  tenant  or  tenants  for  years,  from 
year  to  year,  or  at  will,  occupier  or  occupiers  of  any 
part  of  the  market  and  other  hereditaments  forming 
the  4aid  estate  called  Hungerford  Houses  &c.  or  there- 
with contracted  to  be  purchased  by  the  company,  who 
"  shall  or  may  sustain  or  be  put  unto  any  loss,  damage, 
or  injury,  in  respect  of  any  interest  whatsoever,  for  good- 
will, improvements,'  tenant's  fixtures,  or  otherwise,  which 
they  now  enjoy  by  reason  of  the  passing  of  this  act," 
shall  receive  compensation  from  the  company  in  the 
manner  prescribed  by  a  former  section,  namely,  by  the 
assessment  of  a  jury,  if  terms  cannot  otherwise  be  agreed 
upon. 

Ann  Farlorj)  was  the  widow  of  a  person  who  had  car- 
ried on  the  business  of  a  carman  and  lighterman  on 
premises  forming  part  of  the  estate  purchased  by  the 
company.  It  did  not  appear  that  he  had  any  lease ; 
but  he  and  his  father  had  been  tenants  of  the  property 
in  question' for  sixty  years.     The  widow  occupied  them 

from 
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from  the  time  of  her  husband's  death,  as  tenant  from        1831. 
year  to  year,  and  continued  the  business.     At  Midsunt"       „ 

•^  •'  Ex  parte 

mer  1 830,  after  the  passing  of  the  act,  she,  and  other  Farlow, 
yeariy  tenants  on  the  estate,  received  notice  to  quit; 
and  she,  in  consequence,  required  the  company  either 
to  give  her  compensation  for  the  damage  she  would 
sustain  by  being  turned  out  of  the  premises,  or  to 
smnmon  a  jury  according  to  the  act.  In  support  of 
the  present  rule  it  was  sworn,  that  the  loss  to  this 
partf,  in  respect  of  connection  and  other  local  ad- 
vantages, would  be  very  great;  that  her  husband  had 
laid  out  large  sums  of  money  on  the  premises,  being 
assured  by  the  then  proprietor,  from  whom  the  com- 
pany purchased,  that  he  should  not  be  disturbed  in  his 
possession  as  long  as  the  rent  was  duly  paid;  which 
bad  been  done  both  before  and  since  his  death.  On  the 
expiration  of  the  time  specified  in  the  notice  to  quit,  an 
ejectment  was  brought  on  behalf  of  the  company ;  and 
while  this  rule  was  depending  they  recovered  posses- 
smi.  Affidavits  were  filed  by  the  company  in  opposition 
to  the  rule,  but  were  not  used,  the  Court  being  of  opinion 
that  they  came  too  late. 

Sr  James  Scarlett  and  Follett  now  shewed  cause. 
There  is  no  ground  for  the  claim  of  compensation. 
This  is  not  a  proceeding  under  the  statute,  but  by 
regular  notice  to  quit  at  the  expiration  of  the  year. 
Section  17.  expressly  provides  that  compensation  is  to 
be  given  where  a  tenant  shall  be  required  to  quit  before 
the  expiration  of  his  term  ;  and  although  section  19. 
directs  that  recompense  shall  be  made  to  all  tenants  sus- 
taining injury  in  respect  of  any  interest  whatsoever  for 
good-will)  &c.  by  reason  of  the  passing  of  the  act,  that 

Z  4>  can 
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1831.        can  only  extend  to  legal  interests.     Here  no  legal  in- 
""■■"        terest  could  subsist  after  the  expiration  of  the  notice  to 

Ex  parte 

Faslow.  quit;  the  tenancy  was  determined  by  the  ordinary  course 
of  law,  as  it  might  have  been  if  the  statute  had  never 
passed.     As  to  the  fixtures  there  will  be  no  dispute. 

The  Attorney-General  and  La*w  contr^.  The  com- 
pany only  exists  by  the  act  of  parliament ;  and  it  was 
clearly  the  object  of  the  legislature  to  take  care,  while 
establishing  them,  that  no  injury  should  in  any  respect 
accrue  to  a  large  body  of  persons  who  had  long  been 
carrying  on  trade  upon  this  property.  The  enactment 
of  section  19.  is  large  and  novel:  it  provides  com- 
pensation for  all  persons  who  shall  suffer  in  any  interest 
for  good-will,  &c.  which  they  ncnxi  enjoy ;  that  is,  at  the 
passing  of  the  act.  At  that  time  the  party  making  the 
present  application  enjoyed  an  interest  which,  though 
nominally  subsisting  but  from  year  to  year,  might  in 
reality  be  considered  permanent,  but  for  this  statute; 
and  would  have  been  treated  as  such  in  any  bargain 
with  a  purchaser.  She  is  therefore  entitled  to  compen- 
sation for  a  substantial  marketable  interest  which  then 
existed,  in  the  good-will,  improvements,  and  tenant's 
fixtures,  and  which  interest  was  disturbed,  and  its  value 
taken  away,  by  this  act  of  the  legislature.  Section  17. 
only  refers  to  tenants  dispossessed  before  their  terms 
expire;  section  19.  must  have  some  additional  meaning, 
and  can  only  be  understood  as  referring  to  the  kind  of 
interest  which  is  here  in  question. 

« 

Lord  Tenterden  C.  J.     I   am  of  opinion  that  in 

this  case  a  mandamus  ought  to  go.     It  appears  by  the 
statute  that  a  contract  had  been  made  by  a  new  com- 
pany 
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pany  to  purchase  a  very  considerable  estate,  used  as  a        1831. 
market.    The  act  empowers  them,  when  the  estate  shall        — 

'^  £z  parte 

have  been  conveyed,  to  treat  for,  purchase,  and  take  any  Farlow. 
of  the  subsisting  leases,  or  agreements  for  leases,  of  or  in 
any  part  of  the  premises;  and  by  section  17.  it  is  enacted 
that  every  lessee  or  tenant  for  years,  or  at  will,  of  any 
premises  which  shall  be  purchased  by  virtue  of  the  act, 
shall  deliver  up  possession  to  the  company  upon  three 
months'  notice  to  quit,  compensation  being  made  (which 
in  case  of  dispute  is  to  be  settled  by  a  jury),  if  any  such 
tenant  be  required  to  quit  before  the  expiration  of  his 
term.  Then  comes  the  nineteenth  section;  and  this 
appears  to  me,  on  the  whole  view  of  it,  to  have  been 
intended  to  provide  for  that  feeble  and  imperfect  in- 
terest which  many  occupiers  had  in  the  premises  to  be 
contracted  for  by  this  company.  It  was  likely  to  be 
foreseen  by  the  legislature  that  when  the  company  was 
established,  and  the  proceedings  taken  which  this  act 
had  in  view,  many  occupiers  of  premises  in  the  old 
market  would  be  dispossessed ;  and  if  it  was  considered 
that  this  might  be  done  in  the  ordinary  way,  by  eject- 
ment, and  that  the  parties  should  then  have  no  right  or 
claim  against  the  company,  I  do  not  see  why  the  nine- 
teenth section  should  have  been  framed.  That  section 
is  certainly  obscure,  and  incorrectly  worded ;  but  it 
provides  compensation  for  all  persons  who  shall  sus- 
tain any  damage  or  injury,  "  in  respect  of  any  interest 
whatsoever,  for  good-will,  improvements,  tenant's  fix- 
tures, or  otherwise,  which  they  now  enjoy,  by  reason 
of  the  passing  of  this  act."  Now  it  seems,  perfectly 
clear  that  if  this  act  had  not  passed,  the  tenants  and 
occupiers  would  not  have  been  all  dispossessed,  as 
they  will  be  under  the  act     It  is  said  '^  the  interest 

which 


346  CASES  IN  EASTER  TERM 

18S1.        which  they  now  enjoy"  must  be  taken  to  mean  a  legal 
'  interest,  and  that  all  legal  interest  was  determined  by 

£z  parte 

Faklow.  the  notice  to  quit  But  I  think  this  is  not  the  fair 
meaning  of  the  words,  and  that  they  must  be  under- 
stood as  signifying  that  sort  of  right  which  an  occupier 
ordinarily  has,  of  parting  with  his  tenancy  to  another 
person  for  such  sum  as  he  may  be  induced  to  give 
for  good-will,  fixtures,  and  improvements,  and  which 
is  often  very  considerable  though  the  tenancy  be  only 
from  year  to  year,  where  there  is  a  confidence  that  it 
will  not  be  put  an  end  to.  This  interest,  feeble  as  it 
may  be  (since  it  is  always  determinable  at  a  short  notice), 
may  justly  be  considered  as  matter  of  value  to  the  owner, 
and  to  any  other  party  who  becomes  the  purchaser.  In 
a  transaction  between  landlord  and  tenant,  the  **  good- 
will "  could  not  be  a  subject  of  consideration.  I  think, 
therefore,  that  the  word  "  interest "  in  the  nineteenth 
section  must  be  understood,  not  of  a  strict  legal  interest, 
but  of  that  which  in  common  parlance  is  called  interest 
in  the  good-will,  and  which  is  usually  a  subject  of  sale 
between  an  occupier  and  a  person  about  to  come  into 
his  place,  however  infirm  the  right  may  be,  and  how- 
ever short  the  legal  term  of  enjoyment. 

LiTTLEDALE  J.  The  section  is  obscure ;  but  reading 
it  as  if  the  words  "  by  reason  of  the  passing  of  this  act" 
came  after  the  words  "  damage  or  injury,"  the  only 
question  is,  whether  this  person  has  been  put  to  any  loss, 
damage,  or  injury,  by  reason  of  the  passing  of  the  act,  in 
respect  of  any  interest  for  good-will  or  otherwise,  which 
she  then  enjoyed  ?  When  the  act  passed  she  had  at  least 
a  term  of  six  months  unexpired  in  the  premises;  she 
had  therefore  some  interest  in  the  good-will  at  that  time; 

and 
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and  she  has  been  deprived  of  it  by  reason  of  the  passing         18Sh 
of  the  act.     It  is  perhaps  true,  that  in  strict  legal  con-       ^ 
sideration  there  may  be  no  interest  in  a  good-will;  but       Farlow, 
we  know  that  there  is  practically  such  axi  interest,  which 
is  usually  a  subject  of  sale.    That  interest  the  legislature 
seems  to  have  contemplated  in  this  section ;  and  it  was 
one  which   this  party,    though  only  a   yearly   tenant, 
would  in  all  probability  have  continued  to  enjoy  undis- 
turbed if  the  act  had  not  passed.     The  amount  of  com- 
pensation, however,   will  be  for  a  jury.     I  think  the 
DDttidamus  ought  to  go. 

Parke  J.  If  the  company  could  have  purchased 
these  premises  without  the  assistance  of  an  act  of  par- 
liament, no  doubt  they  might  have  turned  out  the 
present  applicant  without  any  compensation,  but  such  as 
she  might  have  been  entitled  to  by  her  bargain  with  the 
landlord  from  whom  they  purchased.  But  they  have 
come  to  parliament  to  be  made  a  corporation,  and  to  be 
invested  with  peculiar  powers ;  and  the  legislature  ap- 
pears to  have  intended  that  the  occupiers  of  the  old 
market  should  not  suffer  by  the  exercise  of  these  powers 
without  a  compensation  for  such  interests  as  would 
be  affected  by  the  act.  The  only  doubt  I  have  had 
was,  whether  the  language  used  was  sufficient  to  carry 
the  intention  into  effect ;  but  I  think  the  words  of  the 
nineteenth  section  are  so.  It  cannot  have  been  intended 
merely  to  place  the  tenant  in  the  same  situation  with 
respect  to  the  company  as  he  would  have  been  with  the 
landlord  at  the  determination  of  his  tenancy,  for  any  pro- 
vision to  that  effect  would  have  been  unnecessary ;  and, 
besides,  the  tenant  has  no  "  interest  for  good-will"  as 
against  the  landlord.     It  seems  to  me  that  the  enactment 

was 
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1881.  was  meant  to  apply  to  the  state  of  things  at  the  time  of 
passing  the  statute,  and  to  give  compensation  for  the 
Farlow.  power  which  the  occupier  then  had  to  dispose  of  the 
good-will  and  other  advantages  in  the  usual  manner  to 
an  incoming  tenant,  in  the  expectation  that  the  tenancy 
would  not  be  put  an  end  to.  The  object  appears,  on 
the  whole,  to  have  been,  that  the  tenant  should  be 
placed  as  far  as  possible  in  the  same  situation  as  if  the 
act  had  not  passed. 

Patteson  J.     I  have  also  had  some  diflBculty  in  the 
construction  of  this  clause,  but  I  think  the  words  "  any 
interest  for  good-will"  clearly  shew  that  the  legislature 
did  not  contemplate  a  legal  interest  as  between  landlord 
and  tenant;  for  no  interest  in  the  good-will  could  be 
insisted  upon  against  a  landlord,  who,  at  the  time  of 
passing  the  act,  would  have  been  entitled  to  put  an  end 
to  the  tenancy  at  half  a  year's  notice.     Then,  as  the 
words  must  have  some  signification,  I  think  they  must 
be  understood   to  mean  that  the  company  is  to  make 
compensation  to  the  tenant  in  the  same  manner  as  an 
ordinary  purchaser  taking  a  yearly  tenancy  with  the 
incidents  commonly  attending  it 

Rule  absolute  (a). 

A  similar  rule  nisi  for  a  mandamus  to  the  company 
y  ctai  £  ^  -  4oo .  was  obtained  on  the  part  of  Joseph  Wright^  another  tenant 
^6°-  of  premises  in  the  market,  on  affidavits  nearly  resem- 
bling those  made  use  of  in  the  above  case.     Sir  James 

{a)  A  motion  for  costs  was  afterwards  made  in  this  case,  for  the  grounds 
and  result  of  which  see  Bex  v.  The  Hutijierford  Market  Camjninyp  antr, 
p.  204.,  note  (n).  In  the  last  line  of  that  note,  and  in  the  marginal  note, 
p.  197.,  for  "  before,**  read  <*  after.*' 

ScarleU 
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Scarlett  and  JFbZ/^//  shewed  cause  in  Trinity  term,  1831,        1831. 
and  the  Attorney-General  and  Law  were  heard  contra ;        — - 

'^  Ex  parte 

but  it  appeared,  on  the  affidavits  now  filed  by  the  com-  Faklow. 
pany,  that  the  party  applying  had  held  under  the  land- 
lord, Mr.  fVise^  of  whom  the  company  purchased,  on  an 
agreement  for  one  year  certain  from  Michaelmas  1822, 
with  liberty  to  the  landlord  afterwards  to  determine  the 
tenancy  in  any  year  at  thrde  months'  notice,  and  with  a 
stipulation  also  that  the  tenant  should  not  underlet  or 
give  up  possession  of  the  premises  without  leave  in 
writing.  The  Court  was  of  opinion  that  these  con- 
ditions of  holding,  especially  the  last,  essentially  distin- 
guished this  case  from  the  preceding,  and  the  rule  was 
discharged ;  as  also  were  two  other  rules  obtained  under 
circumstances  not  materially  differing. 

In  the  following  Michaelmas  term,  Kelly  obtained  a 
rule  on  the  application  of  a  party  named  Lee^  against 
whom  the  company  had  brought  ejectments,  under  simi- 
lar circumstances .  to  those  last  stated,  calling  on  the 
lessors  of  the  plaintiff  to  shew  cause  why  proceedings 
should  not  be  stayed  till  they  should  have  made  com- 
pensation to  the  defendant  for  his  interest,  good-will, 
and  fixtures,  according  to  the  act,  or  summoned  a  jury 
for  that  purpose.  Sir  James  Scarlett  and  Follett  shewed 
cause;  and  Kellyf  contr^,  insisted  that,  by  the  pro- 
visions of  the  act,  the  making  compensation  was  a  con- 
dition precedent  to  determining  the  possession.  The 
Court,  however,  held,  that  this  view  of  the  statute, 
assuming  it  to  be  correct,  might  form  an  answer  to  the 
action  of  ejectment,  but  furnished  no  ground  for  the  in- 
terference of  the  Court ;  and  this,  and  three  other  rules 
in  similar  cases,  were  discharged. 
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Thursday,        WiLsoN,  Baronct,  against  Hoare  and  Thirteen 

Others. 

^/«^/rt»A«*Py^®*^         A  SSUMPSIT  by  the  lord  of  the  manor  of  Hamp- 

estate  was  jljl 

vested  in  four-  steod  for  fines  on  admission  of  the  defendants  to  a 

teen  trustees, 

and  by  a  decree  copyhold   tenement.     Plea,  the  general  ssue.     At   the 

of  the  Court  of      ,  •    •  /v 

Chancery,niade  trial  before  Parke  J.,  at  the  Middlesex  sittings  after 
which  the  lord  IVintty  term  1830,  the  following  appeared  to  be  the 
and  the  trustees  ^^^^^ts  of  the  case:  —  The  plaintiff  was,  before  and  on  tlie 
wi  wtr  1**  ^  **^  18^^>  and  still  is,  lord  of  the  manor  of 
SJd^iS,"thT  Hampstead,  in  the  county  of  Middlesex.  On  the  20th 
when  at  any      oi  December  1698,  the  Earl  of  Gainsborough^  being  lord, 

time  the  num-  '  "o   ^  o  ' 

ber  of  the  trus-  mj^  seised  in  fee,  of  the  said  manor,  at  a  court  baron  then 

tees  should  be 

reduced  to  five,   held  for  the  manor  by  his  steward,  and  with  the  consent 

the  lord  should, 

with  the  ap-       of  the  homagers,  granted  by  copy  of  court  roll  to  Sir 

probation  of  a  ^  i         •  j 

Master  inChan.  Thomas  Lane^  and  thirteen  other  persons  therein  named, 
nine* others  to     SIX  acres  of  heath  ground,  part  oH  Hampstead  Heathy  lying 

be  added  to  the  ii*  •  i  i  iiri**i 

five,  to  whose  &nd  being  about  and  encompassmg  the  well  ot  medicmal 

render  should'  Waters  (as  the  isame  was  staked  and  set  out  by  certain 

UwtUie^io^  ^^  ^^  homagers  for  that  purpose),  to  hold  to  Sir  T.  Lane 

Sera  oiT^^^'in  *^"^  ^^  Other  grantees,  their  heirs  and  assigns,  at  the 

a  reasonable  ^.jn  ^f  ^^  \oxA.  accordinff  to  the  custom  of  the  said 

fine.     The  '  o 

annual  value      manor  of  Hampstead.   at   the  yearly  rent  of  5s.     By 

of  the  estate  r  y  J         J  J 

was  1000/.:       indenture  dated  the  20th  of  December   1698,  between 

Held,  that 

5657/.  19*.  was  the  Honourable  Susannah  Noel,  widow,  mother  of  the 

an  unreason- 
able fine  on 

the  admission  of  fourteen  trustees  ;  and  that  the  proper  mode  of  assessing  the  fine  was 
to  take,  for  the  first  life,  two  years*  improved  value ;  for  the  second  life,  one  half  of  the 
sum  taken  for  the  first;  and  for  the  third  life,  one  half  the  sum  taken  for  the  second;  and 
so  on« 

/  M»^.  jyj:      .  . , 

a  j»  \  said 
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said  Earl,  then  an  infant,  of  the  one  part,  and  the  said  183L 
grantees  of  the  other  part,  reciting  the  said  grant,  it  Tl 
was  declared  and  agreed  by  the  parties  thereto,  that  the  ^^/^ 
grantees  should,  as  trustees,  stand  seised  of  the  said 
premises,  and  all  improvements  of  the  same,  thereafter 
to  be  made,  for  the  sole  use  and  benefit  of  the  poor  of 
the  parish  of  Hampsteadj  successively  for  ever ;  and  that 
they  should  employ  all  the  rents  and  profits  thereof, 
and  all  improvements  to  be  made  of  the  same,  after 
deduction  of  reasonable  expenses,  for  the  benefit  of  such 
poor  for  ever.  In  a.  suit  instituted  in  the  Court  of  Chan- 
cery in  1729  by  the  then  attorney^general,  on  the  relation 
of  J.  B.  and  TV.  K,j  on  behalf  of  themselves  and  others, 
inhabitants  and  poor  of  the  parish  of  Hampstead^  to 
which  the  then  trustees  of  tlie  charity  and  the  then  lord 
of  the  manor,  an  infant,  were  parties,  it  was  ordered 
and  decreed,  that  the  charity  contained  in  the  copy  of 
court  roll  and  deed  declaring  the  trust  of  the  20th  of 
December  1698  should  be  established,  and  the  lands  com- 
prised tiierein  be  held  and  enjoyed  according  to  the 
said  grant,  paying  the  rent  of  5s.  per  annum  to  the  lord 
of  the  manor,  and  a  reasonable  fine  upon  every  sur* 
render  and  admittance,  according  to  the  custom  of  the 
said  manor;  and  the  trustees  being  all  dead  except 
three  (and  two  of  them  having  declined  to  act),  it  was 
ordered  that  Mr.  GameSf  the  lord  of  the  manor,  should, 
with  the  approbation  of  Mr.  Eldej  one  of  the  Masters  of 
the  Court  of  Chancery,  nominate  thirti?^Q  others  of  the 
copyhold  tenants  of  the  manor  of  Hatnpsteadf  and  inha- 
bitants of  the  said  parish,  to  make  up  the  original  number 
of  fourteen  trustees ;  that  the  defendants,  the  three  sur- 
viving 
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viving  trustees,  should  surrender  the  premises  to  the  use 
of  the  one  who  was  willing  to  act,  and  the  said  thirteen 
other  persons  and  their  heirs,  on  the  trusts  contained 
in  the  deed  of  the  20th  of  December  1698,  and  that  the 
lord  of  the  manor  for  the  time  being  should  admit 
them,  paying  a  reasonable  fine ;  and  when,  at  any  time 
thereafter,  the  number  of  the  said  trustees  should  be 
reduced  to  five,  then  the  lord  of  the  manor  for  the  time 
being  should,  with  the  approbation  of  the  Master, 
nominate  ninej)thers,  qualified  as  aforesaid,  to  be  added 
to_the  five,  and  a  new  surrender  should  be  made  to 
their  use,  on  the  same  trusts ;  and  that  the  lord  of  the 
manor  should  admit  them,  paying  a  reasonable  fine. 
The  number  of  trustees  having,  in  1826,  been  reduced 
to  five,  nine  were  selected  by  the  lord,  in  the  manner 
mentioned  in  the  decree;  and  on  the  13th  of  July  1826 
the  fourteen  defendants  were  duly  admitted  ns  trustees 
to  the  customary  tenements  in  the  declaration  men- 
tioned, being  the  Wells  charity  estate  above  described. 
And  it  was  agreed  between  the  parties  that  the  plaintiff, 
as  lord  of  the  manor,  should  assess  one  fine  in  respect 
of  all  the  tenements  forming  the  estate,  and  not  several 
fines  upon  the  respective  paits  thereof,  which  had  been 
held  by  distinct  copies  of  court  roll.  The  plaintiff  as- 
sessed the  fine  at  5657L  195.  Payment  was  demanded 
and  refused.  At  the  time  the  defendants  were  admitted, 
the  tenements  were  worth  by  the  year  1000/.,  after  de- 
ducting the  quit  rents  payable  for  them  to  the  plaintifi^ 
as  lord  of  the  manor. 

The  fine  had  been  assessed  on  the  following  prin- 
ciple:—  Two  years'  v^ue  was  taken  for  the  first  life, 

half 


HOAES. 


IN  THE  First  Year  of  WILLIAM  IV.  SB$ 

half  of  two  years'  value  for  the  second  life,  a  third  for  the  1 83  h 
third  life,  a  fourth  for  the  fourth,  and  so  on  to  the  nitfth  T^ 
life :  and  for  the  last  five  lives  no  additional  sum  was  taken.  iMro^^' 
It  appeared  that  by  the  custom  of  the  manor,  two  years' 
improved  value  was  the  fine  payable  on  admission  for 
a  single  life,  and  that  where  more  than  one  life  had 
been  admitted,  the  principle  adopted  in  this  case  had 
been  acted  upon  in  four  instances;  two  of  them  being  in 
I8II5  one  in  1814,  and  the  other  in  1824.  But  the 
principle  more  generally  adopted  on  the  admission  of 
several  lives,  was  to  take  two*  years'  improved  value  for 
the  first  life ;  for  the  second,  one  h^f  the  sum  charged 
upon  the  first;  for  the  third,  one  half  the  sum  taken 
for  the  second;  and  so  on.  It  appeai'ed  further,  that 
since  1729,  there  had  been  an  admission  of  trustees  to 
this  charity  once  in  every  nineteen  years.  In  the  pre- 
sent case  the  ages  of  the  trustees  (omitting  those  of  the 
youngest  five)  were,  at  the  time  of  the  admission,  forty- 
three^  forty-four,  fifty-two,  fifty-four,  fifty-seven,  fifty- 
nine^  sixty,  sixty,  and  sixty- four.  Upon  these  facts, 
the  learned  Judge  was  of  opinion  that  even  if,  in  an  ordi- 
nary case  of  admission  for  several  lives,  the  principle 
adopted  was  right,  still,  in  assessing  this  fine,  it  ought  to 
have  been  taken  into  consideration  tliat  the  lord  selected 
the  lives,  and  that  vacancies  in  the  trustoccurred  by  resig- 
nation as  well  as  by  death ;  and  that  the  jury  should  weigh 
those  circumstances  in  deciding  whether  or  not  the  fin^ 
was  reasonable.  The  counsel  for  the  plaintiff  intimating 
that  the  lord  was  desirous  to  have  the  matter  brought 
before  the  Court,  the  learned  Judge  nonsuited  the  plain- 
tiff reserving  liberty  to  him  to  move  to  enter  a  verdict 
for  the  amount  of  the  fine  assessed,  if  the  Court  should 
Vol.  II.  A  a  think 
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1831.       think  fit     In  Michaelmas  term  1830  a  rule  nisi  was  ac- 

_  cordindy  obtained. 

i^otfu/  In  moving  for  the  rule,  Gumey  stated  that  the  ob- 
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ject  of  the  lord  was  rather  to  obtain  the  opinion  of 
the  Court  as  to  the  principle  upon  which  the  fines 
should  be  calculated  on  the  admission  of  future  trus- 
tees, than  to  succeed  in  the  present  action;  and  he 
i/t^^/i  ',7S0  cited   Taylor  v.  Pembroke^  which  was  argued  upon  a 

special  case  in  this  Court  in  Micliaelmas  term  1815, 
by  Holrcyd  for  the  plaintifl^  and  Richardson  for  the 
defendant,  where  three  joint  tenants  had  been  admitted 
to  a  copyhold  tenement  in  the  manor  of  Sutton  Hol- 
land, in  the  county  of  Lincoln,  and  the  lord  of  the 
manor  had  demanded  as  a  fine  for  the  first  life,  two 
years'  improved  value;  for  the  second,  half  the  sum 
assessed  for  the  first ;  and  for  the  third,  half  the  sum 
assessed  for  the  second.  The  Court  there  intimated 
a  strong  opinion  that  the  fine  was  reasonable,  inas- 
much as  it  would  never  amount  to  four  years'  im- 
proved value;  but  the  case  was  sent  down  to  a  new 
trial,  and  the  point  was  not  finally  decided.  In  the 
present  term, 

Sir  «7.  Scarlett,  R,  V.  Richards,  and  C  H.  Bosanquei 
shewed  cause.  The  nonsuit  was  right.  The  lord  must 
assess  and  declare  for  the  true  sun^.  Grant  v.  Astle  (a). 
And  he  cannot  even  assess,  and  then  remit  part.  Lord 
Northwick  v.  Stanway  (b).  The  plaintiff  has  not  assessed 
the  true  sum.  The  annual  value  of  the  premises 
is  admitted   to  be   1000/.      The   sum   demanded  b 

(o)  2  Doug.  751.  {b)  SB.  4;  P.  346.  6  East,  56. 

56511. 
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I.  Idc  No  buildings  have  been  erected  since  1801. 
,  the  first  assessment  on  the  present  principle  was  in 
uuy  18 1 1 ;  there  are  but  four  instances  given  in  evi-  ^^ 
i,  and  there  are  no  more  in  the  Court  rolls.  The 
ti^  thererore,  has  not  proved  the  allegation  in 
iedsration,  that  the  assessment  was  according  to 
astom  of  the  manor.  That  is  fatal.  Besides,  the 
iple  on  which  the  assessment  was  made  is  wrong ; 
cd  on  to  the  full  extent,  the  fine  might  amount  to 
a  exceeding  the  value  of  the  fee-simple.  The  prin- 
which  the  plaintiff  is  now  satisfied  to  abide  hy,  viz. 
Ee  for  the  second  life  half  what  the  immediate  tenant 
fa  pays;  for  the  third,  half  of  the  second;  and  for 
«tcth,  half  of  the  third,  and  so  on,  (by  which  means 
nean*  value  is  never  arrived  at,  it  being  a  decreasing 
i)  is  only  applicable  where  persons  take  in  suc- 
I  (a).  This  may  be  a  good  rule  in  the  cose  of 
nden;  but  the  defendants  are  joint  tenants  seised 
ly  et  per  tout,  having  one  undivided  interesti 
g  but  one  tenant.  None  of  the  cases,  tbere- 
ji  the  books,  in  terms  apply  to  them;  being  a4 
where  the  lives  take  successive,  either  having  dif- 
interests,  or  being  separate  tenants,  as  in  7ib 
^  Bath  V.  AbntT/  {b),  which  was  the  case  of  an 
JOT.  Then,  if  the  cases  do  not  apply,  it  is  im- 
it  to  shew,  witli  reference  to  reasonableness,  that 
ustees  stand  in  an  unusual  position,  from  the 
of  their  appointment.  Considering  it  as  an  in- 
e  interest,  it  is  a  very  singular  risk.  The  lord 
:  first  instance  nominates  fourteen  trustees;  but 

1  ff'aUnl  on  Copyh.  4B3.  Sd  edit.  (fi)  1  Burr.  SIT. 

A  a  2  upon 
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1681.       upon  the  death  or  earlier  disqualification  {by  ehange 
^  of  residence  or  resignation)  of  the  first  nine,  the  last 

agamu       ^ye  are  to  surrender  their  trust,  and  fourteen  new  trus- 

HoARt. 

tees  are  to  be  appointed.  Therefore  the  risk  is  upon 
nine  lives,  and  those  the  worst  out  of  the  fburteen. 
Contrary  to  most  risks  upon  lives,  which  are  in  fiivour 
of  the  tenant,  the  longest  lives  here  are  for  the  benefit 
of  the  lord.  He  has  the  selection  of  the  lives  in  the 
fi^rst  instance;  and  when  they  are  put  in,  he  has  the 
benefit  of  the  five  best  amongst  them.  The  conse- 
quence has  been,  that  since  the  date  of  the  order  in 
Chancery,  admissions  have  been  at  the  rate  of  one  in 
nineteen  years.  Now  the  average  duration  of  a  life  of 
thirty  years  is  stated  by  one  actuary  at  thirty-four  years 
and  a  half,  by  another  at  twenty-nine.  Taking  then 
the  shortest  period,  a  single  trustee  would  hold  the 
estate  for  twenty-nine  years ;  whereas  the  body  of  trus- 
tees, under  this  mode  of  appointment,  have  only  hekl 
nineteen  years  on  an  average.  Therefore  if,  for  twen* 
ty-nine  years,  a  reasonable  fine  would  be  two  years' 
improved  value,  for  nineteen  years  it  should  lioC 
amount  to  sixteen  months;  or,  stating  it  in  money, 
instead  of  2000/.  it  should  be  1253/.  Or  again,  the 
average  duration  of  the  most  probable  survivor  of  nine 
lives,  at  ages  from  thirty  to  sixty,  is  calculated  at 
about  forty  years,  which  would  reduce  the  fine  lower 
still;  to  eleven  months'  improved  value,  or  in  money 
value  under  1000/.  It  appears  that  the  ages  of  the 
present  trustees,  omitting  the  youngest  five  (as  the 
most  probable  survivors),  were  from  forty-three  to 
sixty-four:  the  average  of  their  ages  being  nearly 
fifty-five.  The  defendants,  therefore,  have  not  the  be- 
nefit 
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nefit  of  even  a  single  good  life.  The  most  they  can  be  18SL 
called  upon  to  pay  is  such  sum  as  bears  the  same  pro-  — — 
portion  to  2000/.  wliich  the  risk  they  run  does  to  a  agamu 
good  life  of  twenty-nine  years,  viz.  1253/.  Lastly,  the 
trustees  are  not  beneficially  interested ;  they  represent  a 
charity ;  and  in  construing  the  word  reasonable  in  the 
Chancellor's  order,  regard  must  be  had  to  that  fact.  It 
is  not  probable,  that  if  the  Lord  Chancellor  had  intended 
the  word  in  its  legal  sense  of  ^^  not  more  than  two  years' 
improved  value,"  he  would  have  allowed  the  lord  of  the 
manor  to  nominate  his  own  lives,  subject  only  to  the 
approval  of  a  Master  in  Chancery.  And  that  approval, 
no  doubt,  had  reference  to  the  qualifications  and  respect* 
ability  of  the  persons  who  were  to  have  the  care  of  the 
chari^  concerns.  The  lord  granted  the  land  in  the 
first  instance,  without  consideration,  for  the  benefit  of 
the  charity ;  and  it  might  have  been  expected  that  what 
was  voluntarily  given,  was  not  intended  afterwards  to  be 
a  subject  <^  emolument  It  is,  however,  too  late  now^ 
since  the  order  in  question,  to  contend  that  no  fine 
should  be  paid;  but  for  the  reasons  given,  both  the 
principle  adopted  upon  the  record,  and  that  which  the 
plaintiff  has  endeavoured  to  support  in  argument,  are 
equally  inapplicable. 

Gumey  and  Scriven  Serjt.  for  the  defendants.  It  is 
ibr  the  copyholder  to  shew  that  the  fine  was  unreasonable, 
and  not  for  the  lord  to  shew  it  was  reasonable,  Denny 
V.  Lemman  {a).  The  fine  is  reasonable  and  consistent 
with  the  custom  as  alleged  in  the  declaration.  There  is 
a  general  custom  as  to  fines  affecting  all  manors ;  and 

(a)  Hob.  135. 

A  a  3  that 
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IS.Sh       that  must  prevail  where  a  special  usage  to  the  contrary 
Zi  is  not  shewn  to  exist.     Now,  by  the  general  custom,  the 

WiLaoN  5     /  o 

againsi        lord  is  entitled,  upon  the  admission  of  a  single  life,  to 

Hoars. 

have  two  years'  value ;  and  of  two  or  more  lives,  an 
increased  fine  in  proportion  to   the  number  of  lives. 
No  case  of  copyholds  held  for  life  has  been  found, 
wherein  more  than  three  lives  in  possession  have  been 
admitted.     The  usage,  frequently,  is  to  grant  copyholds 
in  reversion ;  and  in  those  cases  the  fines  are  regulated 
by  the  custom  of  the  manor.    \_Parke  J.  Where  three 
lives  are  admitted  as  joint  tenants,  and  the  property  is 
worth  1000/.  a  year,  has  the  fine  (calculated  on  the  prin* 
ciple  of  the  fine  in  this  case)  been  3500/.?]     The  case 
of  joint  tenants  is  now  for  the  first  time  before  the  Court. 
In  the  case  of  tenants  in  common,  each  must  pay  for 
his  share,  and  each  is  admitted  to  his  several  part  only. 
In  the  case  of  joint  tenants,  one  fine  only  is  payable  for 
the  whole:  on  the  death  of  tenants  in  common,  the  lord 
will  have  a  fine  on  the  death  of  each ;  in  the  case  of 
joint  tenants,  he  will  have  no  fine  till  the  suiTivor  dies. 
If  there  are  two  successive  estates  for  life  in  a  copy- 
hold, the  admittance  of  the   first  admits  all;   but  as 
each  succeeds  to  the  possession  he   must  pay  a  fine, 
though  not  a  whole  fine^  Kitchen^  241.     It  is  said  in  Co. 
Copy.  s.  56.  that  if  copyholds  be  granted  to  three  swy 
cessive^  each,  as  he  succeeds,  must  pay  a  fine;  there- 
fore, if  all  three   live   to   occupy,    they  will   pay  six 
years'  value:  can  it  be  unreasonable,  then,  to  pay  in 
the  first  instance  a  half  fine  for  the  second  life,  one 
fourth  for  the  third  ?   The  general  rule  undoubtedly  is 
so,  and  it  was  recognized  in  Lord  Bath  v.  Abney  {a)  and 

(a)  I  Burr.  211, 

Taylor 
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Tinflor  \.  Peniboke  (a).     But  there  is  nothing  to  shew       1881. 
that  a  fine  assessed  on  the  principle  adopted  in  this 

WiLSOK 

case  is  unreasonable.  \Parlce  J.  According  to  the  prin-  tigaintt 
ciple  of  calculation  generally  adopted,  the  fine  can  never 
amount  to  four  years'  improved  value.  The  greater 
the  number  of  lives,  the  nearer  it  will  approach  to  it ; 
but  being  a  decreasing  series,  it  will  never  reach  it] 
Though  that  be  the  custom  in  many  manors,  still  the 
question  in  this  case  is,  whether  the  fine  or  the  prin- 
ciple on  which  it  is  assessed  be  reasonable,  and  there 
is  nothmg  to  shew  that  it  is  not  so.  ILittUdale  J.  If 
there  were  200 'or  more  lives,  the  fine  might  possibly 
exceed  the  value  of  the  estate.]  Assuming  that  the 
lord,  in  assessing  the  amount  of  the  fine,  ought  to 
have  taken  into  his  consideration  his  right  of  nomin- 
ation or  selection,  controlled  as  it  is  by  the  Master  in 
Chancery,  and  the  advantage  likely  to  accrue  to  him 
by  resignation  of  the  trustees ;  and  that  those  circum- 
stances would  have  the  effect  of  cutting  down  the  fine; 
still  it  would  have  been  competent  to  the  lord,  if  the  case 
bad  proceeded,  to  have  proved  other  circumstances 
which  might  have  shewn  the  propriety  of  increasing  the 
fine^  and  then  it  would  have  been  a  question,  under  all 
the  circumstances,  to  be  submitted  to  the  jury,  whether 
the  fine  were  reasonable  or  not.  The  question  not 
having  been  left  to  the  juiy,  the  nonsuit  was  clearly 
wrong.  The  object  of  the  lord,  however,  is,  to  have 
the  principle  settled  on  which  fines  arc  to  be  assessed  in 
future ;  and  therefore  he  is  willing,  and  even  desirous, 

(a)   Ante,  p.  354. 

A  a  4  that 


360  CASES  IN  EASTER  TERM 

183].        that  the  present  rule  should  be  discharged,  if  the  Coart 
will  lay  down  the  principle  to  be  adopted  from  hence- 


WiLsoir 

aj;aiHst        forward. 

UoAkX. 


Cur.  adv.  vulL 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

According  to  the  terms  of  tlie  decree  respecting  this 
charity,  when  the  fourteen  trustees  are  reduced  to  five, 
it  is  requisite  there  should  be  a  new  admission.    The 
number   had  been  reduced  to  five,  and  fourteen  new 
lives  were  admitted.     Double  the  yearly  value  for  one 
life  is  2000/.     Sir  Thomas  Wilson  had  assessed  the  fine 
at  56j7L  19s.     The  question  was,  whether  that  was  a 
good  assessment,  or  a  sum  excessive  and  unreasonable ; 
if  the  latter,  the  plaintiff  could  not  recover.     That  was 
the  opinion  of  my  Brother  Parke  upon  the  trial,  and 
the  plaintiff  was  nonsuited.   We  are  of  opinion  that  the 
nonsuit  ought  not  to  be  set  aside,  the  sum  charged  being 
an  excessive  and  unreasonable  fine. 

We  might  content  ourselves  with  saying  that,  and  no 
more;  but  we  have  been  requested,  for  the  sake  of 
enabling  all  parties  to  know  what  their  rights  are,  to 
say  what  ought  to  be  the  proper  fine :  and  our  opinion 
is,  that  the  proper  mode  of  estimating  the  fine  is  to 
take,  for  the  second  life,  half  the  sum  taken  for  the  first; 
for  the  third,  half  the  sum  taken  for  the  second ;  and  for 
the  fourth,  half  that  which  is  taken  for  the  tliird ;  and 
so  on.  The  effect  of  that  will  be,  that  you  can  never 
quite  arrive  at  double  the  sum  taken  upon  the  first  life^ 
whereas  the  fine  at  present  assessed  very  much  exceeds 

that; 
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that;  for  the  principle  on  which  it  was  assessed  was  18S1. 
this ;  two  years'  value  was  taken  for  the  first  life ;  half 
of  that  for  the  second  life ;  a  third  for  the  third  life ;  a  gainst 
fourth  for  the  fourth ;  and  so  on  to  the  ninth  life.  The 
rule  that  we  have  laid  down  appears  to  have  been  the 
rule  approved  of  in  Taylor  v.  Pembroke^  and  is  re- 
ferred to  in  the  Earl  of  Bath  v.  Abney  {a\  though  it 
is  not  very  accurately  stated  either  in  the  margin  of  the 

f 

report,  or  in  Watkinis  Treatise  on  Copyholds  (6).  There 
is  an  inaccurate  use  of  the  word  *^  sesqui."  It  is  said 
that  the  fine  for  two  lives  is  the  sesqui  of  that  taken  for 
one^  and  so  far  it  is  correct;  and  that  the  fine  for  three 
is  the  sesqui  of  that  taken  for  two,  which  is  incorrect. 
The  meaning  is  plain  enough,  that  the  sum  taken  for  the 
third  life  is  the  sesqui  of  that  taken  for  the  second.  The 
rule  must  be  discharged. 

Rule  discharged. 

(a)  I  Burr.  91 U  (6)  Vol  i.  p.  489.  8d  ediu 
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The  King  against  Richard  Carlile. 

i^.L    A  return  to  A     HPHIS  case  was  argued  on  a  former  day  in  this  term 

writ  of  error,         X 

ff.'    directed  to  the  by  the  defendant  in  person,  and  WighUnan  for  the 

crown :  the  arguments  urged  and  authorities  cited  are 
so  fully  stated  and  commented  on  in  the  judgment  de- 
livered by  the  Court,  that  it  is  deemed  unnecessary  to 
state  them  here. 

Lord  T£NT£RDEN  C.  J.,  in  the  course  of  the  term, 
delivered  the  judgment  of  the  Court.     This  case  came 

upon  the  taid  *'      ° 

indictment  by  •  before  the  Court  upon  a  writ  of  error  directed  to  tlie 

jury  of  the 

commissioners  of  oyer  and  terminer  of  the  city  of 
London^  upon  a  suggestion  of  error  in  the  record  and 
process,  and  m  the  giving  of  judgment  upon  an  indict- 
ment against  Richard  Carlile  for  the  publication  of  a 
malicious  and  seditious  libel,  whereof  he  was  convicted 
before  them ;  and  commanding  them  to  send  the  record 
and  process,  with  alt  things  touching  the  same,  under 


A  return  to  a 
writ  of  error, 
directed  to  the 
commiuionen 
of  oyer  and 
terminer  of  the 
city  of  London 
set  out  the  re- 
cord of  an  in- 
dictment  found 
againtt  the  de- 
fendant, before 
the  lord  mayor 
and  oUien; 
and  stated  that 
he  was  tried 


country  at  the 
next  session 
holden  before 
the  lord  mayor, 
seteral  of  the 
judges,  alder- 
men, recorder, 
and  others,  as- 
ugned  by  cer- 
tain letters 
patent  under 
the  great  seal 
directed  to 
them>  or  mny 

two  or  more  of  them,  to  inquire  of  certain  offences ;  that  he  was,  by  the  verdict  of  auct 
jury,  found  guilty;  and  that  thereupon  judgment  was  given  by  the  Court  against  him 
Upon  this  return  the  defendant  aKsigned  as  errors  in  law,  that  the  judgment  was  insuff 
cient,  and  that  it  should  have  been  for  the  defendant :  and  as  errors  in  fact,  first,  that  wfai 
the  jury  gave  their  verdict  there  wai  but  one  of  the  justices  named  in  the  commissi' 
present  in  Court ;  and,  secondly,  that  the  verdict  was  not,  at  the  time  it  was  so  givi 
entered  of  record.      The  king's  coroner  and  attorney  answered  *<  in  nullo  est  erratuo 
and  prayed  that  the  judgment  might  be  affirmed  : 

Held,  as  to  the  fir^t  error  in  fact,  that  as  it  appeared  by  the  record,  that  the  ver 
was  given  at  a  se&sion  holden  before  several  of  the  commissioners  and  justices,  the  plai 
in  error  could  not  be  allowed  to  aver,  in  contradiction  to  the  record,  Uiat  only  one  o 
justices  was  present  when  the  jury  gave  their  verdict :  and  the  answer,  in  nullo  est 
tum,  is  no  admission  of  the  fact  assigned  for  error,  unless  it  could  lawfully  be  assigned 
is  well  assigned  in  point  of  form. 

Held,  also,  that  the  second  error  in  fact  assigned,  was  no  error,  inasmuch  as  it  w 
possible  that  a  verdict  should  be  recorded  at  the  time  when  it  was  given,  the  ncoti 
it  being  neceiaarily  an  act  subsequent  to  the  delivery  of  the  verdict  by  a  jury. 
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their  seals  or  the  seal  of  one  of  them,  on  a  day  therein  18S1. 
mentioned,  before  his  majesty,  so  that  in  inspecting  the  -.  „ 
record  and  process  he  might  cause  further  to  be  done  o?!™ 
thereupon  for  amending  the  error,  as  of  right  and  ac- 
cording to  the  laws  and  customs  of  England  should  be 
meet  to  be  done.  The  return  to  this  writ  was  made  by 
the  lord  mayor  of  London^  and  it  contained  the  record 
of  an  indictment  found  before  the  lord  mayor  and 
others,  by  virtue  of  a  commission  under  the  great  seal, 
directed  to  the  justices  therein  named,  and  others,  or 
any  two  or  more  of  them,  to  inquire  of  several  offences 
therein  particularly  named,  and  all  other  evil  doings, 
ofiences,  and  injuries  whatsoever,  and  to  hear  and  de- 
termine the  same  according  to  the  laws  and  customs  of 
England.  The  record  then  set  forth  the  indictment  so 
found  against  Richard  Carlilej  his  plea  of  not  guilty, 
issue  joined  thereupon,  and  a  day  given  to  the  parties  at 
ihe  next  session  of  oyer  and  terminer.  It  then  pro- 
ceeded to  state,  that  at  the  next  session  holden  before 
the  lord  mayor,  several  of  the  Judges,  aldermen,  re- 
corder, and  others  named  in  the  commission,  the  de- 
fendant, Richard  Caiiile^  was  tried  before  a  jury  of  the 
country,  and  by  their  verdict  found  guilty  of  the  pre- 
mises charged  in  the  second  and  third  counts  of  the 
indictment,  and  that  thereupon  judgment  was  given  by' 
the  Court  against  him. 

Upon  this  return,  the  defendant  assigned  several 
errors  in  law  and  in  fact.  The  errors  in  law  assigned 
were,  that  the  indictment  was  insuflRcient,  and  that  judg- 
ment should  have  been  given  thereupon  for  the  defend- 
ant, Richard  Carlile.  The  errors  in  fact  assigned  were, 
first,  that  at  the  time  when  the  jury  gave  their  verdict 

against 
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18S1.        against  the  defendant,  there  was  but  one  of  the  jusdces 
named  in  the  commission  present  in  court;  and,  se- 

agmnti        condly^  that  the  verdict  was  not,  at  the  time  it  was  so 
<7<;'./  _  -f^        given,  entered  of  record.     The  king's  coroner  and  atn 

tomey  in  this  court  answered  the  assignment  of  errors  in 
these  words ;  viz.  ^^  That  tliere  is  not,  either  in  the  re- 
cord and  process  aforesaid,  or  in  the  giving  the  judgment 
aforesaid  against  the  said  Richard  Carlile,  any  error; 
and  prays  that  the  Court  may  proceed  to  examine  as 
well  the  record  and  process  aforesaid,  as  the  matters 
aforesai(f  above  assigned  for  error,  and  that  the  judgment 
may  be  affirmed." 

Upon  this  state  of  the  record  it  appears  that  the 
defendant  Carlile^  who  is  the  plaintiff  in  error,  had 
assigned  errors  both  in  law  and  in  &ct,  which  is  ir- 
regular, and  could  not  have  been  allowed,  if,  on  the  part 
of  the  prosecution,  it  had  been  thought  right  to  demur 
for  the  duplicity,  but  that  this  was  waived. 

The  plaintiff  in  error  was  brought  before  the  Couit 
by  habeas  corpus,  and  was  heard  to  argue  in  person  in 
support  of  his  writ  of  error. 

In  the  course  of  the  argument,  we  gave  our  opinion 
upon  the  matters  in  law  assigned  for  error ;  and  it  is  not 
now  necessary  to  say  more  than  that  the  libel  of  which 
the  defendant  has  been  found  guilty  is  one  of  a  most 
mischievous  and  malignant  character,  and  is  charged 
upon  the  record  in  due  form  of  law. 

Upon  the  second  error  in  fact  assigned,  we  also  gave 
our  opinion,  that  it  was  no  error  in  fact,  as  well  be- 
cause it  is  impossible  that  a  verdict  should  be  recorded 
at  the  time  it  is  given,  the  record  of  it  being  necessarily 
an  act  subsequent  to  the  delivery  of  the  verdict  by  a 
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jnrff  as  because  there  is  no  time  fixed  by  law  for  the  1881. 
recording  of  a  verdict ;  the  pi*actice  being,  that  a  tnimile 
of  the  verdict  should  be  entered  forthwith  by  the  officer  ,!'^^^'^ 
of  the  Court,  and  entered  of  record  with  the  other  pro- 
ceedings at  some  subsequent  time,  when  a  formal  record 
of  the  whole  may  be  required.  And  the  minute  so  en- 
tered is  considered  by  the  Court  in  which  the  proceeding 
takes  place  as  evidence  of  die  verdict,  although  the 
record  may  not  have  been  regularly  drawn  up  in  form. 

In  support  of  the  first  error  in  fact  assigned,  reference 
was  made  to  a  passage  in  the  Commentary  of  Sir  William 

BlacksUme^  b.  4.  c.  30.  (a),  wherein  it  is  said,  tliat  if  a 

• 

commission  be  directed  to  two  or  more  persons  and 
others,  or  any  of  them,  of  whom  one  of  the  two  named 
shall  be  one,  and  the  others  proceed  without  the  pre- 
sence of  either  of  the  two  thus  named,  all  the  proceed- 
ings are  void,  and  may  be  falsified  upon  bare  inspection, 
without  the  trouble  of  a  writ  of  error.  A  doctrine  to 
the  same  efiect  is  to  be  found  in  other  writers.  It  is 
obvious  that  this  doctrine  applies  only  to  cases  wherein 
it  appears,  upon  the  face  of  the  proceedings,  that  they 
were  had  in  the  absence  of  both  the  persons,  the  pre- 
sence of  one  of  whom  was  required  by  the  commission ; 
ID  such  a  case  the  proceedings  are  evidently  void  upon 
die  bare  inspection,  and  are  to  be  quashed  without  any 
writ  of  error. 

To  this  objection,  two  answers  were  offered  on  behalf 
of  the  prosecution : 

First,  That  in  the  case  of  a  misdemeanor,  as  this  is, 
t  privy  verdict  may  be  given  (&),  from  whence  it  was 

(a)  4  BUu  Comm.  p.  390. 

(6)  Co.  LUt,  287  6.    3  Inst.  1  la     Rexv,  Lodmgham^  Sir  J.  Raynu  1 95. 
Seeflbiw/.  211. 

inferred 
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18S1.        inferred  that  a  verdict  might  be  received  by  one  com- 
"    ~       missioner  only;  and,  secondly,  that  as  it  appears  by 

The  KiKo  "^ 

ttgahut  the  record  in  the  present  case,  that  the  verdict  was 
given  at  a  session  holden  before  several  of  the  com- 
missioners and  justices,  the  plaintiff  in  error  could  not 
be  allowed  to  aver  that  only  one  of  the  justices  was  pre- 
sent when  the  jury  gave  their  verdict,  such  an  averment 
being  in  direct  contradiction  to  the  record. 

It  is  not  necessary  to  say  any  thing  on  the  first 
point,  because,  upon  the  second  point  urged  on  the 
behalf  of  the  prosecution,  viz.  that  the  allegation  of  tbe 
plaintiff  in  the  writ  of  error  cannot  be  received,  because 
it  is  in  direct  contradiction  tc  the  record,  we  think  our- 
selves bound  by  the  authorities  in  the  books,  which  are 
numerous  and  consistent,  to  decide  that  the  plaintiff  in 
error  cannot  be  received  to  make  the  averment  contrary 
to  tlie  record.  It  is  our  duty  to  decide  according  to 
the  rules  and  principles  of  law  handed  down  to  us  by  a 
series  of  the  decisions  of  our  predecessors ;  and  it  is  not 
consonant  to  the  general  principles  of  the  administration 
of  justice  to  allow  the  judgments  of  Courts  to  be  vacated 
upon  matters  of  form,  no  way  connected  with  the  merits 
of  the  case ;  and  the  mere  fact  of  receiving  the  verdict 
of  a  jury  after  the  trial  is  certainly  an  objection  of  this 
class :  the  error  assigned  is  only  as  to  the  time  of  re- 
ceiving the  verdicty  and  not  as  to  the  time  of  the  trial, 
or  of  the  direction  given  to  the  jury. 

If  error  in  fact  be  assigned,  the  general  answer  that 
there  is  no  error  in  the  record  or  proceedings,  is  not  an 
admission  of  the  fact,  unless  the  fact  can  lawfully  be 
assigned  for  error,  and  is  well  assigned  in  form.  In  all 
other  cases  this  general  assertion  is  considered  only  as 

in 
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in  the  nature  of  a  demiirrery  bringing  the  law  of  the  case        1831. 
before  the  Court  for  its  decision.     In  the  case  of  Kin^  ~ 
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V.  Gosper  and  Another  (a),  which  was  an  assignment  of       agamst 
error  in  fact  contrary  to  the  record,  the  Court  say,  the 
defendant,  by  pleading  in  nullo  est  erratum,  does  not 
confess  this  to  be  error,  but  only  puts  himself  upon  the 
judgment  of  the  Court.     In  Okeoroer  v.  Cherbwy  (ft)  the 
rule  is  laid  down  by  Lord  Hale  thus :  "  When  error  in 
fitct  is  well  assigned  for  error,  in  nullo  est  emtom 
amounts  to  a  confession  of  the  fact ;  as  if  infancy  be 
assigned,  the  plaintiff  (i.  e.  the  plaintiff  below)  cannot 
plead  in  nullo  est  erratum,  because  by  it  he  confesseth 
the  infancy,  for  he  ought  to  take  issue ;  but  if  the  party- 
assign  for  error  that  the  Court  did  not  sit,  or  that  the 
defendant  did  not  appear,  which  assignments  are  of 
matters  of  fact,  but  not  well  made,  there  in  nullo  est 
erratum  amounts  to  a  demurrer." 

The  same  rule  is  laid  down  in  more  concise  terms  in 
an  anonymous  case,  1  Ventris^  252.,  which  probably  was 
in  trudi  the  case  last  quoted.  The  same  doctrine  is  to 
be  found  in  Hudson  v.  Banks  (c);  and  in  the  case  of 
Taiflor  V.  Willans{d\  in  the  House  of  Lords,  in  1827> 
the  opinion  of  the  then  Lord  Chancellor  was  to  the  same 
effect ;  and  the  practice  on  writs  of  error  has  been  con- 
formable to  this  rule. 

The  authorities  are  equally  clear,  that  a  party  cannot 
be  received  to  aver  as  error  in  fact,  a  matter  contrary  to 
the  record.  In  1  Inst.  260.  Lord  Coke  says,  "  The 
rolls  being  the  records  or  memorials  of  the  Judges  of 
the  courts  of  record,  import  in  them  such  incontrollable 
credit  and  verity,  as  they  admit  of  no  averment,  plea, 

(a)   Ydv.  58.  (6)  Sir  T.  Baym.  231. 

(c)  Cto.  Jac  28.  {(I)  1  Bligh,  415. 

or 
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18S1.  or  proof  to  the  contrary.  And  if  such  a  record  be 
alleged,  and  it  be  pleaded  that  there  is  no  such  record, 

agttuttt  it  shall  be  tried  only  by  itself;  and  the  reason  hereof  is 
apparent,  for  otherwise  (as  our  old  authors  say,  and  that 
truly)  there  should  never  be  any  end  of  controversies, 
which  should  be  inconvenient" 

The  cases  before  quoted  from  Yehxrton  and  Sir 
Thomas  Raymond  are  direct  authorities  upon  this  point, 
as  well  as  that  for  which  they  were  cited;  and  one 
of  the  instances  put  by  Lord  HaUf  viz.  that  the 
Court  was  not  sitting,  is  very  like  the  present  case. 
Other  cases  were  quoted  at  the  bar  upon  this  point  (a), 
and  it  is  unnecessary  to  repeat  them ;  but  it  may  be 
proper  to  observe  that  one  of  them,  viz.  Molins  v. 
Werby  (6),  is  quite  analogous  to  the  present.  That  was 
a  writ  of  error  on  a  judgment  in  the  Palace  Court,  said 
to  be  holden  before  James  Duke  of  Ormond:  the  error 
assigned  was,  that  the  Court  was  not  holden  before  the 
duke,  but  before  his  deputy;  and  this  was  held  not 
assignable,  being  contrary  to  the  record.  In  the  case 
of  Bowsse  V.  Cannington  (c),  the  error  assigned  was,  that 
one*  fT.  B.9  of  Brad/leldj  was  returned  upon  the  jury 
process,  and  one  fV.  B.,  of  Metfield^  who  was  another 
person,  and  not  returned,  was  sworn.  And  this  was 
held  not  assignable  for  error  because  contrary  to  the 
record,  and  the  party  estopped ;  for  otherwise  every 
record  might  be  brought  in  question  upon  such  surmise. 
I  will  mention  one  more  case  only,  which  is  a  decision 
upon  both  points,  viz.  Cole  v.  Green  (£?)•     An  action  of 

(a)  Whiatltr  ▼.  Lee,  Cro,  Jac  359.    Fluffier  ▼.  fFebb,  9  Lord  Ray.  1415. 
And  the  authorities  in  Bac.  Abr,  tit.  Error, 

(6)  1  Lev.  76.     1  ^.  94.     1  KeUe,  355,  (c)  CYo,  Joe  244. 

(d)  I  Lev.  909, 

waste 
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waste  was  brought  in  the  court  of  hustings  of  the  city  of       18SL 
London;  there  were  two  trials;  upon  the  first  the  verdict      J~r" 

'     *  The  Kino 

was  for  the  plaintiff,  and  upon  the  second  for  the  defend-  offiintt 
ant,  and  the  judgment  was  given  for  the  defendant. 
The  plaintiff  brought  a  writ  of  error,  which  was  heard 
before  several  of  the  Judges  assigned  for  that  purpose  at 
St.  Martinis  le  Grand;  the  errors  there  assigned  are  not 
applicable  to  the  present  case.  The  judgment  given  for 
the  defendant  in  the  hustings  was  reversed,  and  judgment 
given  for  the  plaintiff  on  the  first  verdict.  Upon  this  re- 
versal of  the  judgment,  the  original  defendant  brought  a 
writ  of  error  in  the  House  of  Lords,  and  there  assigned  for 
error  that  the  jury  did  not  come  out  of  the  four  nearest 
wards,  as  by  the  custom  of  London  they  ought  to  do. 
The  defendant  in  error  pleaded  in  nullo  est  erratum, 
and  upon  argument,  the  Lords,  with  the  advice  of  the 
Judges,  resolved ;  first,  that  this  was  not  assignable  for 
error,  being  contrary  to  the  record,  because  the  award 
of  the  venire  facias  is  out  of  the  four  nearest  wards,  and 
the  writ  returned  served  accordingly;  and,  secondly,  that 
in  nullo  est  erratum  is  a  demurrer;  and  although  there 
be  error  in  fact,  that  is  not  confessed  by  the  demurrer, 
it  not  being  assignable,  but  the  demurrer  upon  it  is  in 
point  of  law,  because  not  assignable,  and  the  judgment 
given  at  St.  Martinis  was  afiirmed.  This  is  a  judgment 
pronounced  by  the  highest  tribunal  of  the  country:  the 
matter  is  settled,  as  I  have  before  observed,  by  a  series 
of  decisions;  and  the  rules  in  this  respect  have  been 
perfectly  established,  and  long  known  and  received  as 
law  in  Westminster  Hall*  For  these  reasons  the  judg- 
ment of  the  Court  below  must  be  afiirmed. 

Judgment  afiirmed. 
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1831. 


May  5th. 


HuLLETT  against  Hague. 


A  patent  wai 
taken  out  for 
impro^eoients 
in  evaporat- 
ing  sugar,  &c. 
The  specifi- 
cation waa 
as  follows :  — 


'^pHIS  Mras  an  action  for  the  infringement  of  a  patent, 
of  which  the  plaintiff  was  the  assignee.     Plea,  not 
guilty.     At  the  trial  before  Lord  Tenterden  C.  J.,   at 
the  London  sittings  after  last  Hilary  term,  the  plaintiff 
^idj^nwe^on  produccd  a  patent,  dated  the  27th  of  NovenAer  1828, 
consists  in  a       crranted  to  one  KneUer.  for  certain  improvements  in  eva- 

method  or  ap-     o  »  r 

porating  sugar  (which  improvements  were  also  applicable 
to  other  purposes),  and  the  following  specification  :  — 
*^  I  W.  G.  Knelier  do  declare  that  my  invention  consbts 
in  a  method  or  process,  and  certain  apparatus  as  here- 
inafter described,  by  which  I  am  enabled  to  evaporate 
liquids  and  solutions  at  a  low  temperature,  and  thereby 
to  avoid  the  injury  to  which  certain  substances  which  re- 
quire a  nice  and  delicate  application  of  heat,  such  as 
sugar,  for  instance,  are  liable  by  being  exposed  to  too 
high  a  temperature ;  and  I  do  further  declare^  that  my  said 
invention  and  improvement  consists  inforcingy  by  means  (^ 
bellowsy  or  any  other  blowing  apparattiSy  atmospheric  or  any 
other  airy  either  in  a  hot  or  cold  statCj  throtdgh  the  liquid 
luUon  subjected  ^  solution  subjected  to  evaporation^  and  this  I  do  by  means 

to  evaporation ;  ./  x-  ?  ^ 

and  this  I  do 

by  means  of  pipes,  whose  extremities  reach  nearly  (or  within  such  distance  as  may  be  found 
most  suitable  under  peculiar  circumstances)  to  the  upper  or  interior  area  of  the  bottom  of 
the  pan  or  boiler  containing  such  liquid  or  solution,  the  other  extremities  of  such  pipex  bemg 
connected  with  larger  pipes ,  which  communicate  with  the  bellows  or  other  blowing  apparatus 
which  forces  the  air  into  them.**  The  lesser  pipes  were  to  be  equally  distributed,  and  their 
lower  ends  on  a  level  with  each  other.  It  was  further  declared,  that  the  form  of  tlie  ap- 
paratus might  be  varied,  provided  the  essential  properties  were  maintained :  Held,  that 
taking  the  whole  of  the  spedficatiun  together,  it  appeared  that  the  invention  consisted  of 
the  particular  method  or  process  of  forcing,  by  means  of  bellows,  &c.  air  through  the  liquid 
subjected  to  evaporation,  viz.  by  pijies  connected  with  larger  pi/teSt  and  j)laced  as  mentioned 
in  the  Mpecification ;  and,  therefore,  that  it  was  not  void  because  another  patent  had  been 
before  granted  to  other  persons  for  effecting  the  same  object,  by  a  coil  of  pipes  (lying  at 
the  bottom  of  a  vessel;,  perforated  with  small  holes,  or  by  a  shallow  cullender  placed  at  the 


paratus  as 
hereinafter 
described,  by 
which  I  am 
enabled  to  eva- 
porate liquids 
and  solutions 
at  a  low  tem- 
perature, ^c. 
And  my  said 
invention  and 
improvement 
consists  in 
forcing,  by 
means  of  bel- 
lows, or  any 
other  blowing 
apparatus,  at- 
mospheric or 
any  other  air, 
either  in  a  hot 
or  cold  state, 
through  the 
liquid  or  so- 


bottom  of  the  vesseL 
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(^  pipesj  whose  extremities  reach  nearly  {or  imffiin  such       1881. 
distance  as  may  he  found  suitable  under  veadiar  circum" 

HuLLrrr 

stances)  to  the  upper  or  interior  area  of  the  bottom  of  the        agnina 
jKin  or  boiler  containing  such  liquid  or  solution^  the  other 
extremities  of  such  pipes  being  connected   xmth   larger 
jripes  which  communicate  with  the  bellows,  or  other  blow^ 
ing  apparatus,  which  forces  the  aim-  into  them.    The  pan 
or  boiler  may  be  of  any  shape  or  dimensions,  bnt  I 
prefer  it  with  a  flat  level  bottom,  and  I  introduce  the 
liquid  or  solution  to  the  depth  of  from  about  four  to 
six  inches.     The  heat  may  be  applied  to  the  lower  or 
exterior  area  of  the  bottom  of  such  pan  or  boiler,  by 
naked  fire,  steam,  or  hot  air  in  the  usual  manner,  and 
by  means  well  understood  ;  the  air  then  forced  into  the 
beated  liquid  or  solution  keeps  it  in  a  constant  agita- 
tion, abstracts  its  heat,  and  carries  off  the  steam  or 
Taponr,  which  is  to  be  expelled  by  raising  the  degree  of 
beat  under  the  pan  or  boiler,  and  increasing  the  quantity 
and  velocity  of  the  air  injected  into  the  liquid  or  solu- 
tion ;  or,   on  the  contrary,  by  lowering  the  heat  and 
moderating  the  injection  of  air,  the  evaporation  is  re- 
tarded at  the  pleasure  of  the  operator."      The   speci- 
fication then,  after  describing  at  what  degree  of  tem- 
perature this  might  be  done,  proceeded  as  follows:  — 
"  And  I  further  declare  that  this  my  invention  may 
be  applied   to    the    evaporation    of   other    liquids   as 
well  as  sugar,  and   that  the  form  or  construction  of 
the  apparatus  which  I  use  to  produce  the  above  effect 
may  be   varied   according   to  circumstances,   and   the 
form  or  position  of  the  pan  to  which  it  is  to  be  applied : 
but  two  things  are  essential  in  its  construction ;  the  first 
of  which  is,  that  however  numerous  the  blowing  pipes 
may  be,  their  lower  orifices  should  be  distributed  as 
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18S1.  evenly  and  equally  over  the  whole  surface  of  the  bottoni 
of  the  pan  as  possible ;  and,  secondly,  that  a  stream  of 

Hdllrt 

againsi  aif  should  issue  from  the  lower  end  of  every  one  of  them 
at  the  same  time.  To  ensure  this  latter  object  it  is  im- 
material, whether  the  bottom  of  the  pan  or  boiler  be 
perfectly  level,  but  it  is  quite  necessary  that  all  the 
lower  ends  of  the  blowing  tubes  should  be  on  a  level  and 
parallel  to  the  surface  of  the  fluid  to  be  evaporated,  in 
order  that  there  may  not  be  a  higher  column  of  fluid  in 
one  tube  than  in  another.  The  mode  of  construction 
necessary  to  produce  these  objects  may  be  various,  but 
in  order  the  more  distinctly  to  explain  my  meaning  and 
my  mode  of  operating,  I  hereunto  subjoin  a  drawing  of 
the  apparatus  which  I  have  used,  and  find  to  answer 
the  purpose."  (The  drawing  was  annexed  to  the  spe- 
cification.) ^^  The  form  of  this  apparatus  may  be  varied, 
provided  its  essential  properties  of  the  air  blowing 
through  all  the  descending  tubes,  and  their  being  so 
disposed  as  to  produce  greatly  divided  and  equally  dis- 
tributed currents  of  air  over  the  whole  bottom  of  the 
vessel  at  once,  are  maintained ;  because  my  invention 
consists  in  producing  rapid  evaporation  at  lower  temper- 
ature than  usual  by  the  means  hereinbefore  described." 

This  specification  having  been  read  on  the  part  of 
the  plaintiff,  the  defendant  put  in  another  patent,  under 
which  he  acted,  granted  to  Richard  Knight  and  Rupert 
Kirk  on  the  9th  of  May  1822,  entided  "  a  patent 
for  the  invention  of  a  process  for  the  more  rapid  crys- 
tallization and  for  the  evaporation  of  fluids  at  com- 
paratively low  temperatures,  by  a  peculiar  mechanical 
application  of  air;"  and  the  specification  was  as  fol- 
lows :  "  We,  the  said  Richard  Knight  and  Rupert 
Kirkf  do  by  these  presents  particularly  describe  and 
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asdertain   the  nature   of  our  said   invention,    and  in        1881  • 
what  manner  the  same  is  to  be  performed,  as  follows ;        " 

HULLRT 

that  is  to  say,"   (They  then  stated  the  inconveniences       a^ama 
resulting  from  the  common  process  of  boiling  fluids  by 
the  too  rapid  access  of  heat,  and  proceeded  as  follows :) 
^^  To  obviate  this  and  similar  difficulties,  and  also  for 
the  purpose  of  facilitating  the  process  of  evaporation  of 
fluids  in  general,  we  declare  this  our  invention  to  be 
peculiarly  adapted,   and  we  do   hereby  set  forth  and 
describe  the  means  by  which  we  effect  the  same ;  thai  is 
to  say,  xve  propel  a  quantity  of  heated  air  into  the  hmer 
part  of  the  vessel  containing  the  liquor^  5yrwp,  or  Jluid^ 
whether  in  a  cold  or  heated  state^  and  cause  sucfi  heated 
air  to  pass  through  the  whole  body  of  the  li^pwr  in  finely 
divided  streams.     The  means  used  by  us  for  heating  and 
applying  the  air  to  the  fluid  are  as  follow ;  that  is  to  say, 
a  quantity  of  air  is  propelled  (by  means  of  a  blowing- 
engine,  bellows,  or  other  machine  used  for  propelling 
air,)  through  a  pipe  or  pipes  (made  of  lead,  copper,  iron, 
or  other  fit  material,)  into  the  lower  part  of  the  copper 
pan  or  vessel  containing  the  heated  syrup,  liquid,  fluid, 
or  other  matter  to  be  operated  on,  coiled  or  otherwise 
shaped  and  accommodated  to  the  nature  or  form  of  the 
vessel;   the  said  coil  of  pipe,  within  and  lying  at  the 
bottom  of  the  said  vessel  being  perforated  with  a  number 
of  small  holes  ;  the  heated  air  being  thus  forcibly  driven 
out  in  minutely  divided  currents,  passes  rapidly  through 
the  liquid,  and  according  to  the  quantity  and  temper- 
ature of  the  air  so  passing  through  the  liquid,  a  greater 
or  less  quantity  of  the  liquid  will  be  converted   into 
vapour  and  carried  off  with  the  air.     In  lieu  of  the  per- 
forated pipe,  a  shallorm  metallic  vessel^  of  the  nature  of  a 
adlendery  within  the  boiler,  may  be  connected  with  the 
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1831.       air  pipe;  and  the  cullender  being  perforated  vfith  small 
-  boles,  the  heated  air  may  be  driven  through  this  per- 

HULLCTT 

against  forated  cullender,  or  any  similar  contrivance  that  may 
best  suit  the  form  of  the  vessel,  or  the  nature  of  the 
fluid  or  material  to  be  acted  upon." 

The  specification  then  described  how  the  heat  might  be 
applied,  and  proceeded  thus :  ^'  We  further  declare,  that 
our  invention  consists  in  the  application  of  currents  of 
heated  air,  when  forced  or  made  to  pass  through  the 
body  of  any  fluid  for  the  purpose  of  producing  or 
&cilitating  evaporation ;  and  we  also  declare,  that  the 
same  may  be  advantageously  applied  to  processes  de- 
pendent  upon   the  disengagement  of  aqueous  vapour 
during  the  evaporation,  concentration,  and  crystallization 
of  various  substances  when  dissolved  in  fluids,  as  in  the 
manu&cture  of  sugar,  glue,  salt,  alum,  soap,  tallow,  and 
similar  processes."    It  was  contended  by  the  defendant's 
counsel  that  the  patent  assigned  to  the  plaintifi*  was  void : 
first,  because  the  assignor  claimed,  according  to  his  speci- 
fication, the  merit  of  the  same  invention  for  which  Knight 
and  Kirk  had  obtained  a  patent  several  years  before ;  the 
object  of  both  patents  being  the  same,  viz.  the  causing 
of  evaporation  by  means  of  streams  of  atmospheric  air 
introduced  in  any  vessel  near  the  bottom  of  the  liquid; 
and  the  means  also  the  same,  viz.  forcing  the  air  through 
the  liquid  by  bellows  or  other  blowing  machines.     Se- 
condly, supposing  that  the  process  described  in   the 
plaintifi^s  patent  was  an  improvement  on  that  pointed 
out  in  Knight  and  Kirk^s  specification,  it  was  said  diat 
KneUer  should  have  confined  his  patent  to  that  im- 
provement only.     Lord  Tenterden  was  of  opinion  diat 
although  the  object  to  be  effected  by  the  two  patents 
was  the  same,  the  means  of  effecting  it  were  differemt ; 

and 
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and  that  the  patent  granted  to  KneUer  must  be  con-        1831. 
sidered  as  one  granted  for  effecting  that  object  by  the       ^ 
particular  method  described   in   the  specification.     A        ^gomH 

Haguk. 

verdict  was  found  for  the  plaintiff^  but  liberty  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 


Campbell,  on  a  former  day  in  this  term,  moved  ac- 
cordingly.    First,  the  object  as  well  as   the  means  of 
carrying  the  process  into  effect  are  the  same  in  both 
patents.      By    the    specification   of   the    first   patent. 
Knight  and  Kirk  declare  their  invention  to  consist  in 
propelling  a  quantity  of  heated  air  into  the  lower  part 
of  the  vessel   containing   the  fluid,  and  causing  such 
heated  air  to  pass  through  the  whole  body  of  the  liquor 
in  finely  divided  streams,  by  means  of  the  perforated 
coil  of  pipe  or  cullender,  particularly  described,  ^^  or 
auy  similar  contrivance  that  may  best  suit  the  form 
of  the  vessel  or  the  nature  of  the  fluid."  And  the  inven- 
tion is  further  declared  to  consist  '^  in  the  application 
of  currents  of  heated  air,  when  forced  or  made  to  pass 
through  the  body  of  any  fluid  for  the  purpose  of  pro- 
ducing or  &cilitating  evaporation."     la  like  manner, 
the  specification  of  the  second  patent  {KneUer's)  de- 
clares that  invention  to  consist  ^^  in  forcing,  by  means 
of  bellows    or    any   other   blowing  apparatus,   atmo- 
^beric  or  any  x)ther  air,  either  in  a  hot  or  cold  state, 
through    the  liquid  subjected  to   evaporation."     This 
KneUer  claims  as  an  original  invention,  and  not  as  an 
improvement  of  a  former  invention.     He  then  proceeds 
b  a  distinct  sentence  to  point  out,  by  way  of  illustra- 
tion, one  method  of  effecting  his  object ;  '^  and  this  I  do 
by  means  of  pipes,"  &c ;  and  he  gives  a  description  of 
his  apparatus,  concluding  by  stating,  that  ^^  the  form 
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1831.       of  this  apparatus  may  be  varied,  provided  its  essential 
"  properties  of  the  air-  blowing  through  all  the  descending 

XltJLLXn 

agaimt  tubes,  and  their  being  so  disposed  as  to  produce  greatly 
divided  and  equally  distributed  currents  of  air  over  the 
whole  bottom  of  the  vessel  at  once,  are  maintained;" 
because  the  invention  consists  in  producing  rapid  eva- 
poration at  a  lower  temperature  than  usual  by  the  means 
before  described. 

In  both  specifications,  therefore,  the  invention  claimed 
is  that  of  forcing  the  air  through  the  body  of  the  fluid  in 
finely  divided  streams,  for  the  purpose  of  producing  or 
facilitating  evaporation.  Neither  of  them  can  be  consi- 
dered as  patents  granted  only  for  the  particular  apparatus 
described  in  each,  for  in  each  specification  the  particular 
apparatus  described  is  only  given  by  way  of  illustration 
of  the  mode  of  applying  the  principle  of  the  invention, 
and  is  not  confined  to  that  particular  form  of  apparatus. 
Knight  and  Kirk's  specification  describes  the  object  as  to 
be  effected  by  the  coil  of  perforated  pipe,  or  cullender, 
^^  or  any  other  contrivance  that  may  suit  the  form  of  the 
vessel  or  the  nature  of  the  fluid  to  be  acted  upon."  And 
KneUei^s  specification  also,  after  describing  the  method 
of  efiectuating  the  invention,  states  it  to  be  that  of  forcing 
air,  either  in  a  hot  or  cold  state,  through  the  liquid 
subjected  to  evaporation,  by  means  of  an  arrangement 
of  main  pipes  and  branch  pipes,  descending  or  dipping 
into  the  fluid.  And  here,  too,  the  patentee  does  not 
confine  the  invention  to  that  particular  system  of 
apparatus,  but  expressly  states  that  the  form  of  this 
apparatus  may  be  varied,  provided  its  essential  pro- 
perties are  maintained,  **  because,"  it  goes  on  to  say, 
'^  my  invention  consists  in  producing  rapid  evapora- 
tion at  lower  temperatures  than  usualj  by  the  means 
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hereinbefore  described."     Kneller  should  have  stated  his        IdSl. 

invention  to  consist  in  having  the  mains  to  feed  the       

smaller  pipes,  and  should  have  described  it  as  an  im-       apdnst 

proved  method  of  supplying  those  smaller  pipes,  (to  be 

introduced  into  the  liquid,)  for  the  purpose  of  producing 

evaporation.     But  he  has  taken  out  a  patent  for  doing 

that  which  might  lawfully  be  done  by  the  patent  granted 

to  Knighi  and  Kirk.     He  has  not  confined  himself  by 

the  words,   '^  and  this  I  do  by  means  of  pipes,"  to 

that  particular  method  there  pointed  out ;  he  claims,  as 

his  invention,  the  principle  of  producing  evaporation  at 

a  low  temperature,  by  forcing,  with  a  blowing  apparatus, 

a  stream  of  air  through  the  liquid. 

But  assuming  that,  after  the  verdict,  Knelkr^n  patent 
must  be  taken  to  be  an  improvement  upon  the  method 
described  in  Knight  and  KirVs  patent,  Kneller  ought  to 
have  taken  out  his  patent  for  that  improvement  only. 
Lord  Cochrane  v.  Smethurst  (a\  Bolton  v.  Bull  (J),  Bovilt 
V,  Moore  (c).  Hill  v.  Thompson  (rf).  Campion  v.  Bettor  {e). 

Lord  Tenterden  C.  J.  We  will  consider  this  case, 
and  give  our  judgment  on  a  future  day.  I  cannot  for^ 
bear  saying,  that  I  think  a  great  deal  too  much  critical 
acumen  has  been  applied  to  the  construction  of  patents, 
as  if  the  object  was  to  defeat  and  not  to  sustain  them. 

Cur.  adv.  vult. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment . 
of  the  Court.    After  stating  the  patent  granted  to  Knight 
and  KirJc^  and  the  specification,  his  Lordship  proceeded 
as  follows :  — 

(a)   1  Stark,  205.  {b)  2  U.  BL  <63. 

{e)  8  MarthaU,  211.  ((/)  3  Afer.  629. 
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18S1.  This  was,  in  substance,  an  invention  of  a  process  for 

""■"""  the  more  rapid  crystallization  and  for  the  evaporation  of 
agamu  fluids  at  Comparatively  lovir  temperatures;  this  object 
being  effected  by  means  of  a  coil  of  pipes  lyinfj  at  the 
bottom  of  the  vessel,  perforated  with  small  holes,  and 
thus  operating  on  the  liquid,  or  by  a  shallow  cullender 
placed  at  the  bottom  of  the  vessel.  It  was  proved,  that 
a  pipe  employed  and  acted  upon  in  the  manner  de- 
scribed in  the  specification,  viz.  by  forcing  the  air  at  the 
end  of  it,  would  accomplish  that  object. 

The  patent  on  which  the  plaintiff*  relied,  and  for  die 
infringement  of  which  this  action  was  brought,  was  for 
certain  improvements  in  evaporating  sugar,  which  im- 
provements were  also  applicable  to  other  purposes.  By 
the  specification,  KneUer  declares  that  his  invention 
consists  in  a  method  or  process,  and  certain  apparatus 
as  thereinafter  described.  He  does  not  claim  as  his 
invention  the  principle,  but  the  apparatus,  by  which  the 
principle  of  causing  evaporation  is  to  be  carried  into 
eff*ect ;  for  he  states  that,  by  his  apparatus,  he  is  enabled 
to  evaporate  liquids  and  solutions  at  a  low  temperature. 
It  is  evident  that  the  object  of  the  two  patents  is  the 
same.  But  the  mode  of  effecting  that  object  is  different. 
The  specification  continues,  '^  and  I  further  declare 
that  my  said  invention  and  improvement  consists  in 
forcing,  by  means  of  bellows  or  any  other  blowing  ap- 
paratus, atmospheric  or  any  other  air,  either  in  a  hot 
or  cold  state,  through  the  liquid  or  solution  subjected  to 
evaporation."  Now  it  was  said,  that  the  words  which 
immediately  follow,  ^^  and  this  I  do  by  means  of  pipes," 
constituted  a  separate  and  distinct  sentence  from  those 
which  immediately  preceded  them,  and  that  the  patentee 
had  stated  his  invention  in  the  preceding  sentence,  and 

had 
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had  claimed  the  same  invention  as  that  described  by        18S1. 
Knight  and  Kirk  in  their  specification.   But  we  think  that        — 

HULLXTT 

the  words,  "  and  this  I  do  by  means  of  pipes,"  &c.,  must,        tt^ain9t 
in  conjunction  with  those  which  immediately  precede 
them,  be  taken  to  form  one  entire  sentence,  and  that 
they  amount  altogether  to  an  allegation  on  the  part  of 
the  patentee,  that  his  invention  consisted  of  the  method 
or  process  of  forcing  by  means  of  bellows  or  any  other 
blowing  apparatus,  hot  or  cold  air  through  the  liquid 
subjected  to  evaporation,  this  being  effected  by  means 
of  pipes  placed  as  directed  in  the  specification.     Now 
the  method  described  in  Knight  and  Kirk^s  patent  ap* 
pears  to  us  to  be  perfectly  different.     It  is  either  to 
have  a  pipe,  accommodated  to  the  form  of  the  vessel,  or 
a  cullender,  placed  at  the  bottom  of  the  vessel.    The 
method  described  in  the  plaintiff's   specification  is  to 
have  a  large  horizontal  tube  (near  the  surface  of  the 
liquid),  into  which  there  are  introduced  a  number  of 
small  perpendicular  tubes,  descending  through  the  liquid 
to  the  bottom  of  the  vessel,  and  having  their  lower  ends 
exactly  on  a  level,  and  parallel  to  the  surface  of  the 
fluid.     The  air  is  then  forced  by  the  blowing  apparatus 
firom  the  open  end  of  the  large  tube  to  the  other  end 
which  is  closed,  and  as  soon  as  the  large  tube  is  filled 
the  air  descends  through  the  smaller  tubes  to  the  bot- 
tom of  the  vessel,  and  bubbles  up  through  the  liquid, 
and  the  evaporation  is  thereby  kept  up  constantly  and 
equally  in  all  parts.     It  appears  to  us  that  that  is  a 
method  or  apparatus  perfectly  distinct  from  the  other, 
and  for  that  method  and  apparatus  the  patent  was  taken 
out    We  are  of  opinion,  therefore,  that  there  should  be 
no  rule  in  this  case. 

Rule  refused. 
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Thursday,  PHILLIPS  affaiust  HeADLAM. 

May  5th.  *^ 

^/loB  A  ifaip  insured  H^HIS  was  an  action  upon  a  policy  of  insurance  at  and 

Liverpool  to  from  Liverpool  to  the  ship's  port  or  ports  of  dis- 

arriTedoffthe  charge  in  Sierra  Leone^  and  during  her  stay  there,  and 

X^^^wfaere  ^^^^  thence  to  her  port  or  ports  of  discharge  in  the 

there  wis  a  United  Kinfirdom.     At  the  trial  before  Bayleij  J.,  at  the 

regular  esta-  °  j   sJ      ^ 

blishment  of      summer  assizes  for  the  county  of  Lancaster  1829,  it 

pilots,  about 

three  o*dock  in  appeared  that  the  ship  sailed  on  the  voyage  insured,  and 
The  captain  arrived  at  three  o'clock  in  the  evening  of  the  30th  of 
for  a  pilot;  but  January  off  the  river  Sierra  Leone^  where  there  is  a  re- 
^me  on  bMjrf,  gular  establishment  of  pilots ;  that  the  captain  then  hoisted 
*\Sock^  a  signal  for  a  pilot,  and  that  at  ten  o'clock,  no  pilot 

""8***^  **^  having  come  on  board,  the  captain  attempted  to  enter 
enter  the  river    the  river,  and  in  so  doinff  the  vessel  struck  the  irround, 

without  one,  °  ft  » 

and  in  so  and  was  lost.     It  was  proved  to  be  usual  for  vessels, 

doing  the  ship  .  .        .   .       i         .  , 

took  the  ground  either  coming  out  of  or  going  into  the  river,  to  take  a 
The  Judge  left  pilot,  and  the  defendant's  evidence  wetit  to  shew  that  it 
whether  tb7  ^^^  "^^  necessary  or  proper  for  the  captain  to  enter  the 
entering  with-  ^^^^^  without  a  pilot.  Upon  this  point  there  was  con- 
out  a  pilot,  did   tradictory  evidence.     Bayley  J.  desired  the  jury  to  find 

what  a  prudent  •'  •^   -^  •'     -^ 

man  ought  to     for  the  plaintiff,  if  they  thought  that  the  captain,  in 

have  done  ^  . 

under  the  cir-     entering  the  harbour  without  a  pilot,  did  what  a  prudent 

cumstances* 

The  jury  were  man  ought  to  have  done  under  the  circumstances; 
and  found  for  *  Otherwise  for  the  defendant.  The  jury  having  found 
On  moUon'for  ^°^  ^^  plaintiff,  a  rule  nisi  was  obtained  for  a  new  trial, 
the*'*  und  Stat  ^^  ^^^  ground  that  the  verdict  was  against  evidence. 

the  verdict  was 

against  evidence,  Held,  that  the  underwriters  were  lioble,  and  would  have  been  so  although 
the  captain  had  been  wrong  in  attempting  to  enter  the  port  without  )i  pilot;  he  being  a 
person  of  competent  skill,  having  used  reasonable  diligence  to  obtain  a  pilot,  and  having 
exercised  his  discretion  bonA  fide  under  the  circumstances. 

^'Ao^^.jff.Iii-^,  F.  Pollock 
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F>  Pollock  now  shewed  cause.    The  question  left  to  the        1831. 
jury  was  more  favourable  to  the  defendant  than  it  ought 

X  HILl'IPS 

to  have  been.     For,  assuming  the  captain  to  have  been        agaimt 

^  Headlam. 

a  man  of  competent  skill,  the  underwriters  are  liable  for 
a  loss  arising  immediately  from  a  peril  of  the  sea,  though 
remotely  from  the  negligence  or  mistake  of  the  captain 
or  crew.  Busk  v.  The  Royal  Exchange  Assurance  Com- 
pant/ {a) f  Walker  \.  Maitland{b).  But  here  the  jury 
found  that  the  captain  acted  bon&  fide,  and  as  a  prudent 
man  ought  to  do  under  the  circumstances,  and  the  evi- 
dence fully  warranted  the  finding.  (He  then  commented 
on  the  evidence,  and  observed  that  there  might  be  cir- 
cumstances to  render  it  prudent  for  the  captain  to  enter 
a  port  without  a  pilot  where  the  navigation  usually  re- 
quired one,  and  that  it  was  sufficient  in  this  case  that 
the  measure,  in  his  judgment,  was  necessary  and  proper.) 

Joshua  Evans  contra.  It  is  clearly  established  law,  that 
where  there  are  pilots,  and  the  navigation  requires  one, 
a  ship  going  wiiho\it  one  is  not  seaworthy,  Lafo  v. 
Hollingsworih  (c).  Lord  Kenyon  there  says,  "  It  is  one  of 
the  things  implied  in  contracts  of  this  kind  (policies  of 
insurance),  that  there  shall  be  some  person  on  board  the 
ship  apparently  qualified  to  navigate  her."  That  was 
the  case  of  a  ship  entering  a  harbour  where  a  pilot 
was  required,  and  is  therefore  in  point.  Lord  Ten- 
ierdefij  in  his  treatise  on  the  Law  of  Merchant  Ships  and 
Seamen  (p.  H8.))  speaking  of  pilots  established  at  places 
in  this  country,  says  that,  in  general,  the  master  of  a  ship 
engaged  in  a  foreign  trade  must  put  a  ship  under  the 

(a)  2B,^A,  73. 

ib)  5  J9.  j-  ^.  171.     And  see  Bishop  v.  Pmtland,  7  B.  i  C.  ^19, 

(c)  7  T,  R.  160. 

charge  .     .  ♦        . 
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1831.       charge  of  such  a  pilot,  both  in  his  outward  and  home- 
"  ward  voyage,  within  the  limits  of  every  such  establish- 

PHIIXIPt 

agpmu  ment.  Extreme  necessity  only  could  justify  the  entering 
of  a  port  without  a  pilot.  (He  then  commented  on  the 
evidence,  and  contended  that  the  proceeding  of  the  cap- 
tain in  this  respect  was  neither  necessary  or  proper.) 

Lord  Tenterden  C.  J.  The  rule  for  a  new  trial 
must  be  discharged.  If  the  loss  happened  even  in  conse- 
quence of  the  mistake  of  the  master  (provided  he  were 
a  person  of  competent  skill  at  the  time  when  the  policy 
was  effected),  the  underwriters  are  chargeable.  The 
case  therefore  was  left  to  the  jury  most  favourably  for 
the  defendant;  and  at  all  events  he  will  not  be  en- 
titled to  a  new  trial,  unless  it  be  on  the  ground  that 
the  master  was  bound  by  law  not  to  enter  the  harbour 
without  a  pilot.  Law  v.  HolUngswortk  (a)  was  the  case 
of  a  ship  homeward  bound  to  the  port  of  London^  and 
which  had  received  a  pilot  at  Orfordness,  but  dropped 
him  before  she  reached  her  moorings  in  the  river 
T^mes ;  after  which,  before  she  was  safely  moored, 
an  accident  happened,  and  the  vessel  was  sunk.  It 
may  be  conceded^hat  a  vessel  coming  out  of  a  harbour 
must  have  a  pilot,  because  the  captain  has  it  in  his  power 
always  to  procure  one;  but  it  seems  to  me  that  if  the 
toaster  of  a  vessel  arriving  off  a  port  use  due  diligence 
to  obtain  a  pilot,  he  does  all  that  can  be  required  by 
law.  Here  the  vessel  arrived  off  Sierra  Leone  about 
three  in  the  afternoon :  the  captain  hoisted  signals  for  a 
pilot;  and  at  ten  no  boat  or  pilot  had  come  off.  It 
seems  to  me  that,  upon  the  evidence,  the  master  did 
use  due  diligence  to   obtain   a  pilot,   and  having  so 

(a)  7  7.  £.  16a 

done. 


IN  THE  First  Year  of  WILLIAM  IV.  383 

don^  it  was  competent  to  him  to  exercise  his  discretion,        1831. 
whether  it  were  better  to  run  the  risk  of  entering  the       ^ 

^  Pbillips 

harbour  without  one,  or  to  wait  till  the  following  day  agtanu 
for  a  pilot  Here,  acting  to  the  best  of  his  judgment, 
he  attempted  to  enter  the  harbour  without  one,  and  in  /  ^ 
so  doing  the  vessel  was  lost ;  and  I  think  that  the  under- 
writers are  liable  for  a  loss  happening  under  these  cir- 
cumstances. By  so  holding,  I  think  we  shall  not  esta- 
blish any  rule  which  can  operate  to  the  prejudice  of  the 
public,  assuming,  as  we  do,  that  the  captain  was  a  per- 
son  of  competent  skill. 

LiTTLEDALE  J.  It  was  the  duty  of  the  master  to  use 
due  diligence  to  procure  a  pilot ;  and  having  done  so 
without  effect,  it  was  then  competent  to  him  to  exercise 
his  discretion,  whether  it  would  be  better  to  go  into  the 
harbour  without  one  or  remain  where  he  was.  There 
may,  undoubtedly,  be  circumstances  which  render  it 
more  fit  to  run  the  risk  of  entering  a  port  without  a 
pilot,  than  to  remain  outside  of  the  port.  Here  there 
was  contradictory  evidence  as  to  the  propriety  of  the 
measure  adopted  by  the  captain.  But  if  he  was  a  man 
of  competent  skill,  and  acted  bona  fide,  though  erro- 
neously, in  attempting  to  enter  the  harbour  without 
a  jHlot,  and  the  ship  was  thereby  lost,  the  underwriters 
are  not  discharged. 

Parke  J.  The  rule  of  law  is,  that  the  assured  is 
bound  to  have  the  ship  seaworthy  at  the  commence- 
ment of  the  risk.  He  is  bound,  therefore,  to  have  a 
sufficient  crew,  and  a  master  of  competent  skill  and 
ability  to  navigate  her,  at  the  commencement  of  the 
voyage ;  and  if  she  sail  from  a  port  where  there  is  an 

establish- 
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1831.        establishment  of  pilots,  and  the  nature  of  the  navigation 
requires  one,  the  master  must  take  a  pilot  on  board. 

Philufs 

against  So  if  in  the  course  of  her  voyage  the  master  arrive  in 
a  port  or  place  where  a  pilot  is  necessary,  and  take  one 
on  board,  he  ought  not  to  dismiss  him  before  the 
necessity  has  ceased,  Law  v.  HoUingsworth  {a)^  But 
if  a  vessel  sails  to  a  port  where  the  establishment 
is  such  that  it  is  not  always  possible  to  procure  the 
assistance  of  a  pilot  before  the  vessel  enters  into  the 
difficult  part  of  the  navigation,  then,  as  the  law  compels 
no  one  to  perform  impossibilities^  all  that  it  can  require^ 
in  such  a  case  is,  that  the  master  use  all  reasonable 
effijrts  to  obtain  one.  If  such  effi>rts  are  used  and  &» 
of  success,  I  do  not  think  it  material  that  in  the  exer« 
cise  of  his  discretion  in  the  navigation  of  the  ship,  in 
the  absence  of  a  pilot,  the  master  afterwards  commits  an 
error  by  which  a  loss  is  incurred,  any  more  than  if  he 
does  so  in  any  other  part  of  the  voyage,  always  sup- 
posing that  he  is  a  person  of  competent  skill  and  ability. 
In  this  respect  the  case  falls  within  the  principle  of  the 
decisions  in  Biisk  v.  The  Royal  Exchange  Assurance 
Company  {b)  and  Walker  v.  Maitland  (c).  In  another 
action  on  this  policy,  tried  before  me  at  Lancaster^  at  the 
Spring  assizes  1 830, 1  left  two  questions  to  the  jury ;  first, 
whether,  by  the  law  or  usage  o(  Sierra  Leotie^  a  pilot  was 
required  ?  and,  secondly,  whether  the  captain  made  all 
reasonable  efforts  to  obtain  one,  and  not  being  able  to 
do  so,  conducted  himself  as  a  man  of  reasonable  pru- 
dence, care,  and  skill,  ought  to  have  done?  The  jury 
found  a  verdict  for  the  plaintiff,  which  the  Court,  on  a 
motion  for  a  rule  nisi  for  a  new  trial,  refused  to  disturb. 

(a)  7  r.  n.  160.  (6)  2  B.  .J  A,  73.         (c)  5  B,  i  A.  171. 

I  was 
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I  was  by  no  means  satisfied  that,  in  leaving  the  latter        1831. 
part  of  the  second  question  to  the  jury,  I  did  not  put  the        — 

Phillips 

case  more  favourably  than  I  should  have  done  for  the  ^jtgqmu 
defendant ;  and  upon  subsequent  reflection  I  was  satis- 
fied that  I  did,  for  the  reasons  I  have  before  stated.  In 
the  present  case,  also,  it  seems  to  me  that  the  question 
was  left  too  favourably  for  the  defendant;  but  at  all 
events  there  was  evidence  on  both  sides,  and  the  jury 
having  decided  upon  that  evidence,  I  think  the  verdict 
ought  not  to  be  disturbed. 

Rule  dbcharged  {a). 

(a)  PaUetmi  J.,  haTiog  been  counsel  in  Uie  causey  gaye  no  opinion. 


De  la  Chaumette  against  The  Bank  of      ;^*^^ 

England,  (a) 

TROVER  for  a  bank  note.     Plea,  not  guilty.     At  the  A  promissorj 
note  payable  to 

trial  before  Lord  Tenter  den  C.  J.,  at  the  London  sit-  Uie  bearer, 

made  in  Sng- 

tings  after  Michaelmas  term  1 829,  the  jury  found  a  special  land,  is  by  the 
verdict,  setting  out  the  following  facts:  —  One  George  a  Anne,  c.  9. 
HaseUon,  on  the  28th  of  February  1826,  was  lawfully  "^^^^^^^^ 


in  a 


possessed  of  the  bank  note  in  the  declaration  mentioned ;  J^*^  "^°" 
and  whilst  he  was  so  possessed  thereof,  some  person  or  J'i^aC'5''A:> 
persons  to  the  jurors  unknown,  on  the  day  and  year  last  A>  ^uy.U,^ 
aforesaid,  feloniously  stole,  took,  and  carried  away  the 
same  from  the  said  George  Haselton,     The  said  Bank  of 
England  note  afterwards  was  in  the  hands  of  3f.  Emerigue^ 
a  money  changer  of  respectability,  and  of  great  business 
at  Parisj  in  the  kingdom  of  France,    Messrs.  Odier  and 

(a)  See  the  former  case  between  the  same  parties,  9  B.  ^C»  208. 

Vol.  II.  C  c  Co., 


A 
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1831.        Ca,  bankers  at  Paris^  being  desirous  of  making  a  re- 

"T  mittance  of  English  money  from  Paris  to  the  plaintifi, 

CflAUMnrx     i.  A.  De  la  Chaumette^  (who  then  resided  and  carried 

ag/rdntt 

Th«  Bank  of    on  the  trade  of  a  merchant  in  London^  and  to  whom 

£nolai(o«  t» 

Odier  and  Co.  were  then  indebted  in  respect  of  trans- 
actions in  business  between  them,  in  the  sum  of  1700^) 
afterwards,  on  the  21st  day  of  May  1 8279  purchased  from 
the  said  M.  Emerigue  for  that  purpose,  among  other 
English  money,  the  said  bank  note,  in  the  nsual  course 
of  business,  and  for  a  valuable  consideration,  computed 
at  the  then  rate  of  exchange  between  Paris  and  London. 
Odier  and  Co.  afterwards,  on  the  22d  day  of  May  in  the 
same  year,  in  the  regular  course  of  business,  remitted, 
on  the  general  account,  the  sum  of  1008/.  in  English 
money  and  bank  notes,  whereof  the  bank  note,  so  pur- 
chased as  aforesaid,  was  one,  from  Paris  Xd  L.  A.Ik 
la  Chaumette^  then  being  in  London^  who  received  into 
possession  the  last-mentioned  Bank  of  England  note, 
and  retained  the  same  in  his  possession  from  thence  con- 
tinually, until  and  at  the  time  of  the  conversion  and 
disposal  of  the  same,  hereafter  mentioned.  At  the  re- 
spective times  of  the  aforesaid  purchase  and  remittance 
it  was  the  practice  for  persons  travelling  from  this 
country  into  France  to  take,  for  the  purpose  of  paying 
their  expenses,  bank  notes ;  and  for  persons  residing  or 
domiciled  in  France  to  receive  the  same  in  payment. 
At  the  respective  times  of  the  aforesaid  purchase  and 
remittance,  it  was  also  the  usual  practice  in  Paris  for 
bankers  or  other  persons  to  make  remittances  firom 
Paris  to  persons  residing  in  England^  in  English  money 
and  bank  notes ;  and  for  the  purpose  of  making  such 
remittances,  to  purchase  of  the  money  changers  in  Parisy 
at  the  rate  of  exchange  between  Paris  and  London  for 

the 
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the  time  being,  Englisk  money  and  bank  notes.     After        1831. 
the  bank  note  in  the  declaration  mentioned  had  been  so        _ 
remitted  as  aforesaid,  and  the  said  L,  A.  De  la  Chaumette     CaAUMrm 
had  thereupon  become  possessed  of  the  same  in  manner    The  Bank  of 
aforesaid,  the  said  governor  and  company,  at  the  request 
and  instance  of  the  said  George  Haseltouj  converted  and 
disposed  of  the  same  to  their  own  use. 

The  case  was  now  argued  by 

Piatt  for  the  plaintiff.  The  general  rule  as  to  a  bill 
or  note  assignable  by  delivery,  and  lost  by  theft  or  acci- 
dent, is,  that  the  thief  or  finder  may  confer  a  title  by 
transferring  it  (though  if  it  be  assignable  by  indorsement 
be  cannot) ;  Miller  v.  Race  (a),  Grant  v.  Vaughan  {b\ 
Peacock  v.  Rhodes  {c) :  and  the  transferree  has  a  good 
tide  to  it,  provided  it  came  into  his  possession  bona 
fide,  and  for  a  valuable  consideration.  Here  it  is  found 
that  Odier  and  Co.  took  the  promissory  note  in  the 
ordinary  course  of  transfer.  [Parke  J.  It  is  not  found 
that  the  promissory  note  was  transferred  in  France,"] 
That  is  not  disputed.  (He  was  then  stopped  by  the 
Conrt) 

FaiUett  contrk.  The  rule  relied  upon  applies  to  nego- 
tiable instruments.  If  this  was  a  negotiable  instrument 
in  France^  and  the  plaintiff  gave  value  for  it,  he  might  sue 
on  it,  notwithstanding  the  fact  of  its  having  been  stolen. 
If  it  was  not  a  negotiable  instrument  there,  but  a  mere 
chattel  or  security,  like  a  bond  or  note  not  negotiable,  no 
property  passed  by  the  delivery,  but  it  remains  in  HaseU' 
toHf  from  whom  it  was  stolen,  because  the  property  in  such 

(o)  1  Burr.  452.  (b)  5  Burr,  1516.  (c)  Doug.  611. 

C  c  2  a  chattel 
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183K       a  chattel  is  not  altered,  except  by  sale  in  market  overt. 

■~  Now  a  promissory  note  is  not  negotiable  by  the  custom  of 

Chadmette     merchants,  but  was  made  so  in  this  country  by  the  statute 

against 

The  Bank  of  S  &  4  Anney  c.  9.  The  question  here  is  not,  whether 
that  statute  applies  to  render  notes  made  in  a  foreign 
country  transferable  in  England  when  indorsed  in  this 
country,  as  in  Milne  v.  Graham  (a),  Bentley  v.  North 
ouseijb);  but  whether  a  promissory  note  made  in  this 
country  and  indorsed  or  delivered  abroad  passes  by  such 
indorsement  or  delivery.  Before  the  statute  of  Anne^  a 
promissory  note  was  only  evidence  of  a  debt,  and  not  a 
negotiable  security,  BuUer  v.  Cripps{c),  It  was  not 
transferable  by  indorsement  or  delivery.  The  preamble 
of  the  statute  of  Anne  shews  that  that  was  the  state  of 
the  law.  That  statute  makes  promissory  notes  negoti- 
able in  England^  in  the  same  manner  as  inland  bills  of 
exchange.  It  therefore  makes  them  transferable  by  in- 
dorsement in  England;  but  in  France^  or  any  other 
country,  a  promissory  note  would  continue  what  it  was 
before  the  statute,  a  mere  chattel.  In  Carr  v.  Shaw  (</), 
the  Court  intimated  a  strong  opinion  that  the  statute  did 
not  apply  to  foreign  bills.  In  Milne  v.  Graham  (a),  and 
in  Bentley  v.  Northouse  (i),  a  foreign  note  was  held  to 
be  negotiable  in  England  by  indorsement,  because  the 
statute  made  all  promissory  notes  transferable  in  England. 
But  the  act  did  not,  and  could  not,  make  them  transfer- 
able in  a  foreign  country.  It  is  not  found  what  the  law 
of  France  is ;  and,  in  the  absence  of  proof  to  the  con- 
trary, which  the  plaintiff  ought  to  have  given,  it  may 
be  assumed  that  the  law  of  France  does  not  authorize 


(a)  1  J?,  j-  C.  1 92.  {b)  IM^ilf,  66.  (c)  6  Mod.  29. 

(d)  B.  R.  H.  39  G.  5.    BayUy  on  Bills,  5th  ed.  p.  26. 


the 


IN  THE  First  Year  of  WILLIAM  IV.  889 

Ae  transfer  of  a  promissory  note  by  indorsement  or       18SL 
delivery.  

^  D«LA 

Chaumkttx 

Lord  Tenterden  C.  J.  An  inland  bill  of  exchange  The  B«ik  of 
was  transferable  here  before  the  statute  of  Anne^  by  the 
custom  of  merchants,  which  was  part  of  the  common 
law  introduced  into  this  country,  in  consequence  of  the 
practice  in  other  countries.  If  an  inland  bill  of  ex- 
change, drawn  and  accepted  in  England,  gets  to  Paris, 
it  is  undoubtedly  negotiable  there  by  the  custom  of 
merchants ;  and  if  so,  what  is  the  effect  of  the  statute 
of  Anne  as  to  promissory  notes  ?  It  expressly  recites, 
that  it  was  passed  to  the  intent  to  encourage  trade 
and  commerce,  which  would  be  much  advanced,  if 
such  notes  should  have  the  same  effect  as  inland  bills 
of  exchange,  and  should  be  negotiated  in  like  man- 
ner. The  object  clearly  was,  to  make  promissory 
notes  negotiable  like  English  bills.  If,  therefore,  English 
bills  of  exchange  were  negotiable  when  abroad,  these 
notes  ought  to  be  so  likewise,  in  order  to  satisfy  the  in- 
tention of  the  legislature;  and  I  find  nothing  in  the 
enacting  part  of  the  statute  to  restrain  their  negotiability 
to  England,  A  note  payable  to  bearer,  therefore,  is 
transferable  abroad  just  as  an  English  bill  of  exchange 
drawn  in  England,  and  remitted  to  a  foreign  country, 
would  be.  It  may  be  true  that  great  injury  has  been 
suffered  of  late  by  the  facility  enjoyed  of  sending  stolen 
notes  abroad;  but,  on  the  other  hand,  the  negotiability 
o(  English  notes  in  foreign  countries  is  a  great  conve- 
nience, as  it  saves  the  necessity  of  carrying  abroad 
specie.  The  judgment  of  the  Court  must  be  for  the 
plaintiff* 

C  c  3  Little- 


Enolamd. 
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1881.  LiTTLEDALE  J.    The  statute  makes  promissory  notes 

"I  transferable  in  the  same  manner  as  inland  bills  of  ex- 

Dela 

CiAUMim     change;  and  it  seems  to  me,  therefore,  that  it  makes 

againtt 

Tbe  Baak  of  them  transferable  in  a  foreign  country  in  the  same  man- 
ner as  inland  bills  undoubtedly  are  by  the  custom  of 
merchants.  It  follows  that,  since  the  statute,  a  note 
made  in  England^  assignable  by  delivery,  will  pass  as 
currency  abroad  as  well  as  here. 

Parke  J.  The  question  is,  whether  the  plaintiff  had 
the  legal  interest  in  this  promissory  note  ?  and  I  haYe 
not  the  least  doubt  that  he  had  by  the  express  words  of 
the  statute  of  Anne.  That  statute  enacts,  that  all  notes 
in  writing,  whereby  any  person  promises  to  pay  to  any 
other  person  or  persons,  his,  her,  or  their  order,  or 
unto  bearer^  any  sum  of  money  mentioned  in  such  note, 
shall  be  construed  to  be  by  virtue  thereof  due  and 
payable  to  any  such  person  to  whom  the  same  is  made 
payable,  and  also  every  such  note  shall  be  assignable  or 
indorsable  over  in  the  same  manner  as  inland  bills  of 
exchange  are  or  may  be,  according  to  the  custom  of 
merchants.  Here,  therefore,  whoever  was  the  bearer  oi 
the  note  may  sue,  unless  it  be  shewn  that  the  note  was 
not  obtained  bon^  fide,  and  for  valuable  consideration. 
It  was  so  obtained  here,  and  it  comes,  therefore,  within 
the  express  words  of  the  statute.  A  holder  of  an  inland 
bill,  indorsed  to  him  in  France^  would  undoubtedly  be 
entitled  to  recover  on  it.  If  the  effect  of  the  statute 
were  to  make  promissory  notes  transferable  in  England 
only,  the  circulation  of  such  notes  as  this  would  be 
much  impeded,  for  the  property  in  a  bank-note  (re- 
mitted to  a  foreign  country)  would  always  remain  in 
that  person  who  was  the  last  bearer  in  England,-  and 

it 
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it  might  be  extremely  difficult  to  say  who  he  was.  I 
think  that  this  note  was  transferable  in  France  by  de- 
livery ;  and  it  is  very  beneficial  to  the  Bank  that  that 
should  be  so;  for  it  is  their  interest  that  their  notes 
should  have  the  most  extensive  circulation. 


39) 


1831. 


DXLA 

Cbaumittx 

TbeBani^of 
Emqlavo. 


PattesonJ.  The  question  between  the  parties  is 
reduced  to  this,  whether  a  note  made  m  England  can 
be  transferred  in  a  foreign  country  ?  There  is  no  limit- 
ation in  this  respect  by  the  statute  of  Anne^  for  notes 
are  made  transferable  in  the  same  manner  as  inland 
bills  of  exchange.  And  as  an  inland  bill  of  exchange 
(remitted  to  a  foreign  country)  would  be  negotiable  by 
the  custom  of  merchants,  it  follows  that  promissory 
notes  are  so  by  the  statute. 

Judgment  for  the  plaintiff  (a). 

(a)  See  Brmon  v.  Harraden,  4  T.  R.  148* 


The  King  against  The  Justices  of  Pembroke-  Saturday, 

SHIRE. 


CAMPBELL  had  obtained  a  rule  nisi  for  a  manda^-  When  Uie 
sions  oti  deCer* 

mus  to  the  justices  of  Pembrokeshire  !»- state  a  spe*-  mining  an 
cial  case  for  the  opinion  of  this  Court,  pursuant  to  an  mntcd  a  mm, 
order  of  sessions  made  on  hearing  an  appeal  against  an  b^n''^^]|^  the 
order  of  removal  from  Narberth  to  Llanboidyy  and  to  ^^^  ''^ 
return  the  case  so  stated  into  this  Court     It  appeared  a«um«tanc«i, 

'^^  direct  A  man-  , 

by  the  affidavits  in  support  of  the  rule,  that  the  appeal  damuttothe 

"  jusdcet  who 

heard  the  appeal,  to  state  a  case. 

Bat  not  where  it  is  clear  that  such  a  proceeding  could  lead  to  no  result;  as  where  the 
chairman,  in  consequence  of  his  own  opinion  and  that  of  the  court  upon  the  facts,  refused 
to  sign  any  statement  but  one  which  would  haye  excluded  the  point  of  law  relied  upon  by 
the  party  demanding  a  case. 

C  c  4  came 


•BIAI. 
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18S1«        came  on  to  be  tried  at  the  Midsummer  quarter  sessions 
"""■"        for  Pembrokeshire^  in  1830,  when,  after  hearing  contra- 

Th«  Kino 

offxma        dictory  evidence  on  behalf  of  the  two  parties  on  a  ques- 

The  Justices  of    .  «        ,  ,  .  i      /-i        . 

PxMBROEi.  tion  of  settlement  by  rentmg  a  tenement,  the  Court  con- 
firmed the  order ;  but,  being  requested  to  grant  a  case, 
did  so  in  general  terms,  and  without  reference  to  any 
specific  point  The  attorneys  could  not  agree  in  drawing 
up  a  case ;  and,  upon  their  waiting  on  the  chairman  in 
order  that  he  might  settle  the  statements  they  had  pre- 
pared, he  said  he  could  not  sign  any  case  by  which 
it  should  not  appear  that  the  Court  had  decided  in 
favour  of  the  respondents  on  the  facts,  independent  of 
the  law.  The  appellanb'  attorney  declined  taking  a 
case  so  stated. 

John  Evans  now  shewed  cause ;  and  it  appeared  by 
the  affidavits  against  the  rule,  that  the  question  of  law 
which  the  appellants  wished  to  bring  before  this  Court 
regarded  the  effect  of  a  supposed  agi*eement  between  the 
pauper  and  the  landlord  of  the  tenement,  that  certain 
repairs  to  be  done  by  the  pauper  (and  which  it  was 
alleged  he  had  afterwards  done)  should  be  allowed  in 
lieu  of  rent :  but  it  seemed  that  the  justices  at  sessions, 
although  they  granted  the  case,  had  been  of  opinion, 
upon  the  evidence,  that  the  agreement  had  not  been 
made,  nor  the  repairs  done ;  and  the  chairman  would 
not  sign  any  statement  to  a  different  effect 

Lord  Tenterden  C.  J.  The  justices  have  confirmed 
the  order,  subject  to  a  case.  That  is  no  confirmation, 
unless  a  case  be  stated.  All  we  can  do,  under  the  cir- 
cumstances, is  to  require  them  to  enter  continuances, 
and  hear  the  appeal.  I  do  not  see  how  we  can  order 
them  to  state  a  case. 

The 
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The  rest  of  the  Court  concurred.  1831. 

Rule  discharged.      .^^"^^^ 

against 
The  Justices  of 

On  a  subsequent  day  in  the  term,  Campbell  mentioned  Pkmbrou* 
to  the  Court  a  case,  The  King  v.  The  Earl  qfl^ngham 
and  Others  (determined  in  Hilary  term  1782),  of  which 
he  had  obtained  a  note  taken  by  the  late  Mr.  Dealtry^ 
and  in  which  the  Court  granted  a  mandamus  to  the 
justices  present  at  the  last  Bradford  (West  Riding  of 
Yorkshire)  sessions,  to  state  a  case. 

Lord  Tenterden  C.  J.  I  admit  that  there  may  be 
instances  in  which  such  a  mandamus  may  issue;  but 
not  that  it  ought  to  go  upon  the  present  application. 
Here  the  case,  if  stated,  could  come  to  nothing.  The 
fiicts  are  for  the  judgment  of  the  sessions ;  and,  under 
tiie  circumstances  disclosed,  it  would  evidently  be  useless 
to  call  upon  them  for  a  case  (a). 

(a)  The  reporters  btye  been  favoured  by  Mr.  Dealiry  with  a  copy  of 
the  note  above  referred  to,  which  is  in  substance  as  follows :  — 

Hie  KING  against  the  Right  Hon.  the  Earl  of  EFFINGHAM  and     ff^tij"^ 

Others.     (Michaelmas  Term,  1781.) 

Motion  by  Mr.  J.  P.  Heywood  for  a  mandamus  to  the  Earl  of  Effing' 
Aofift,  Henry  Wickham,  Esquire,  Henry  Wood,  D.  D.,  Henry  Zoucht 
derk,  Pemberton  Milnet,  Esquire,  Sir  Waltt  Horton,  Bart.,  and  Joshua 
HortoUt  Esquire,  justices,  &c.  for  the  West  Riding  of  Yorkshire,  com* 
mandiog  them  to  state  a  special  case  on  an  appeal  between  the  in^ 
habitants  of  Northowram  and  the  inhabitants  of  Hipperholme,  determined 
by  them  at  sessions,  13th  of  July  last;  on  affidavit  that,  the  order 
being  affirmed,  the  appellants  desired  a  special  case  to  be  stated,  which 
tibe  sessions  unanimously  consented  to;  and  Mr.  Heywood,  counsel  for 
the  appellants,  drew  the  case ;  and  in  the  afternoon  both  counsel  tendered 
the  case  to  the  sessions  for  their  approbation.  Mr.  Wickham  and  Mr. 
Horton^  who  joined  in  making  the  original  order,  and  Sir  Watts  Horton, 
who  had  an  estate  in  each  parish,  and  therefore  declined  giving  any  opinion 
in  the  morning,  were  the  only  justices  remaining,  when  Sir  W,  H,  refused 
to  permit  the  case  to  be  stated ;  and  he  being  joined  by  Mr.  Horton^  no 
caw  was  stated. 

Lord 
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183 1*  Lord  Mansfidd  doubted  whether  a  mandamus  could  go  to  compd 

^^__         justices  to  state  a  case ;  but  Mr.  J.  Btdler  sayiog,  that  in  this  instance 

Hie  Kixo       the  court  of  quarter  sessions  had  actually  agreed  to  state  one,  but  Sir  fF,  H. 

against  prevented  it|  a  rule  nisi  was  granted. 

The  Justices  of 


SHiax.  Hilary  term,  1 782. 

Mr.  Fearnky  and  Mr.  Duntdng  shewed  cause,  on  affidavits,  in  which  it 
was  represented  that  the  case  had  not  been  regularly  granted,  but  that  some 
of  the  justices  had  said  a  case  might  b?  stated  if  counsel  could  agree  upon 
one ;  that  counsel  bad  not  agreed,  and  that  no  directions  for  a  case  had 
been  given  to  the  clerk  of  the  peace.  The  Jtttomey' General  and  Mr. 
Hejfwood  in  reply,  said,  that  the  case  had  been  properly  granted,  and  that 
the  justices  were  willing  that  it  should  be  stated ;  and  the  Attorney' 
General  mentioned  that  an  instance  had  occurred  in  which  a  mandamus 
had  been  gnnied,  when  the  respondents  would  not  consent  to  the  stating 
of  a  case. 

* 

Lord  Mansfield  ordered  the  case  annexed  to  the  affidavits  in  sopport 
of  the  rule  to  be  read;  and,  it  being  read,  asked  Mr.  Feamley  what 
facts  in  the  case  he  could  controvert?  Mr.  Feamley  said  he  had  not  seen 
the  case  at  the  sessions,  and  was  not  prepared  now  to  go  into  the  truth  of 
the  facts.  Mr.  ffeywood  observed,  that  though  the  case  was  annexed  to 
Mr.  Parker**  affidavit,  none  of  the  justices  shewing  cause  had  denied  any 
fact  in  it.  Lord  Mansfield  said  there  had  been  a  misunderstanding ;  there 
did  not  seem  to  be  any  contrariety  of  facts,  and  the  mandamus  mutt  go. 
Mr.  Feamley  asked  whether  the  justices  must  re-examine  the  witnesses? 


Lord  Mansfieldm  They  must  do  it  in  order  to  know  what  case  to 
return,  if  there  is  a  difference  about  the  facts. 

In  Easter  term  1782,  a  return  was  made,  stating  a  special  case,  and 
stating  also  that  the  sessions  had  dischaiged  the  order  of  two  justices;  and 
Mr.  Heywood  obtained  a  rule  nisi  for  affirming  this  last-mentioned  order 
of  sessions;  which  rule  was  afterwards  made  absolute,  no  cause  being 
shewn* 
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1831. 


Aldridge  against  Haines  and  Seven  Others,     ^fnday, 

^  May  9Ui. 

nPRESPASS  for  seizing,  taking  away,  and  converting  inanactlonof/o.^ii^^iJ' 

I  1   •     -a*i  J  Tki  /•  M  trespass  againsC 

the  plaintitt  s  goods,     rleas,  —  first,  not  guilty ;  commissionem 
secondly,  that  seven  of  the  defendants  (not  including  ^'^(^  J^^ 
Haines)  were  commissioners  for  the  recovery  of  small  J^Sne  Roodl^ 
debts  within  the   hundreds   of  Westbury^  Warminsiery  ^^^^^ 
Heutesburuj   and  Damerham  South,   in   the  county   of  »ng,  that  at  the 

•^  f  ^  ^  court  holdcn  by 

WiltSf  acting  under  a  statute  of  48  G.  S. ;  and  that  they,  them  pursuant 

to  statute^  the 

being  such  commissioners,  and  having  taken  the  oath  plaintiff  com- 
prescribed  by  the  act,  and  being  duly  qualified  under  tempt,  and 
the  same,  before  the  times  when,  &c.  to  wit,  on  the  2Sd  defendanu  who 
o(  September  1828,  duly  met  and  held  the  said  court  of  HorenSI^ 
requests  at  Warminster^  for  the  purposes  of  the  act;  at  *^j?"^^'"* 
which  court  the  plaintifi^  being  present,  did  then  and  ^w^ant  to  the 
there,  before  the  times  when,  &c.  in  open  court  con-  ant,  the  officer, 

to  levy  ity  by 

temptuously  and  wilfully  insult  the  said  seven  defend-  rirtue  of  which 
ants,  being  such  commissioners,  and  sitting   in  open  it  was  proved 

tliat  the  com- 
miasiooers  were  acting  in  tfieir  jurisdiction,  Uiat  a  conviction  and  warrant  produced  were 
signed  by  them,  and  that  the  other  defendant  was  their  officer ;  and  in  proof  of  the  contempt 
and  proceedings  thereupon,  the  conviction  of  the  plaintiff,  and  the  warrant  to  levy  the  fine 
were  put  in  :  Held,  that  although  the  pleas  stated  as  a  substantive  fact  that  the  plaintiff  had 
been  guilty  of  a  contempt,  and  not  merely  that  he  had  been  convicted,  the  fact  of  contempt 
could  not  be  enquired  into;  for  the  allegation  of  it  might  be  rejected  as  unnecessary, 
and  the  conviction  and  warrant  were  pleaded,  and  these,  appearing  to  have  issued  from  a 
competent  jurisdiction,  were  conclusive  of  the  facts  stated  in  them. 

Tlie  act  empowered  the  commissioners  to  fine  any  person  who  should  contemptuously 
and  wilfully  insult  or  abuse  them.  One  of  the  pleas  stated,  that  the  plaintiff  contemptu- 
ously, &c.  insulted  the  commissioners  by  accusing  them  of  injustice ;  the  conviction  stated 
this  in  similar  terms,  but  added,  *'and  by  calling  Mr.  G*  S.f  who  was  then  attending  in 
the  court,  an  infamous  liar  :'*  Held,  no  variance,  as  the  latter  statement  might  be  rejected. 

The  statute  provided,  that  it  should  be  lawful  for  the  seijeant,  by  order  of  the  court,  to 
apprehend  the  person  guilty  of  contempt,  and  that  the  court  should  then  proceed  to 
doe,  &c.  The  conviction  merely  stated  that  the  plaintiff  was  apprehended ;  but  it  appear-^ 
iog  by  the  narrative  that  the  apprehension  must  have  been  in  presence  of  the  commisiionerai 
who  afterwards  proceeded  to  fine :  Held,  that  their  order  might  be  inferred. 

The  court  was,  by  the  statute,  to  be  holden  only  on  Tvetdays,  The  warrant  was  headed 
is  if  made  at  a  court  holden  on  that  day,  when  the  fine  was  in  fact  imposed;  but  it  pur<i* 
ported  to  be  signed  and  sealed  on  the  next  day :  Held,  no  objection. 

conrt 
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1831.        court  as  aforesaid,  by  accusing  them  of  injusUce,  hatred, 
^  malice,  and  corruption  in  their  proceedings  in  the  said 

against        court ;  and  thereupon  the  defendant  Haines^  being  ser- 

Haines.  ^ 

jeant  of  the  court,  duly  appointed  under  the  act,  by  order 
of  the  other  defendants,  being  such  commissioners,  and 
holding  such  court  as  aforesaid,  took  the  plaintiff  into 
custody ;  and  the  other  defendants,  being,  &c.  and  hold- 
ing such  court,  did  then  and  there,  from  their  own  view 
and  knowledge  of  what  passed,  examine  into  the  said 
insult  of  the  plaintiff,  and  after  such  examination  thereof, 
to  wit,  on  the  day  and  year  aforesaid,  at  Warminster 
aforesaid,  duly  imposed  a  certain  fine  (to  wit,  of  102!.) 
upon  the  plaintiff  for  his  said  offence,  whereof  he  then 
and  there  had  due  notice,  and  was  duly  requested  forth- 
with to  pay  such  fine;  that  the  plaintiff  did  not  pay 
the  same,  and  thereupon  the  seven  first-mentioned  de- 
fendants, being  commissioners,  &c.,  on  the  day  and 
year  aforesaid,  at  Warminster^  duly  made  and  issued 
their  warrant  in  writing  under  their  hands  and  seals, 
directed  to  Haines^  so  being  such  serjeant,  &c.,  and 
thereby  ordered  him  to  levy  the  fine,  with  costs,  by  dis- 
tress and  sale  of  the  plaintiff's  goods,  rendering  the  over- 
plus, if  any,  to  him,  and  to  make  due  return  thereof  at 
the  then  next  court  to  be  holden  at  Warminster  s  that 
the  warrant  afterwards,  and  before  the  times  when,  &c« 
to  wit,  on  the  said  23d  of  September^  at  Warminster^  was 
duly  delivered  by  the  said  seven  defendants  to  Haines^ 
then  being  such  serjeant,  to  be  executed ;  by  virtue  of 
which  warrant  he,  being  such  serjeant,  seized  and  de- 
tained the  goods  as  a  distress  for  the  fine.  The  third 
plea  was  similar,  except  in  stating  that  the  plaintiff 
insulted  and  abused  J.  £.,  one  of  the  commissioners, 
by   saying  of  him   in   open  court,   that  he  came   to 

uphold 


Hainbs. 
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uphold  the  corruption  and  injustice  there  practised.    The       18S1. 

replication  to  the  special  pleas  was  de  injuria.     At  the 

trial  before  Gaselee  J.,  at  the  Wiltshire  Spring  assizes,        against 

1829,  a  verdict  was  found  for  the  plain  tiff  against  all  the 

defendants,  with  10/.  damages,  subject  to  the  opinion  of 

this  Court  on  the  following  case :  — 

The  alleged  acts  of  trespass  were  admitted  at  the 
trial ;  and  in  justification  of  them,  the  defendants'  coun- 
sel produced  from  the  crown  office  the  following  docu- 
ment, which  had  been  returned  to  this  Court  in  MichaeU 
mas  term  1828,  in  pursuance  of  a  certiorari  obtained  by 
the  plaintiff:  — 

**  Be  it  remembered,  that  on  this  2Sd  day  of  Septem^ 
ber  1828,  and  in  the  ninth  year  of  the  reign  of  our  sove- 
reign lord  George  the  Fourth,  &c.,  at  the  court  of  requests 
for  the  hundreds  of  JVestbun/j  Warminster^  &c.  in  the 
county  of  Wilts^  holden  at  the  London  Inn  at  Warminster^ 
on  Tuesday^  the  23d  day  of  September  1828,  Richard 
Aldridge  having  been  taken  into  custody  by  the  Serjeant 
of  the  same  court  before  us  Thomas  Dawn^*  &c.  (the 
seven  defendants  first  above  mentioned),  **  being  seven  of 
the  commissioners  for  the  recovery  of  small  debts  within 
the  said  hundreds  of  Westbury,  &c.,  and  the  cbmmis- 
sioners  present  at  the  said  court  or  meeting,  for  having 
on  the  day  above  mentioned,  and  during  their  sitting  in 
the  said  court,  contemptuously  and  wilfully  insulted  and 
abused  us  the  said  commissioners  being  then  present 
and  sitting  in  the  said  court,  by  accusing  us  the  said 
commissioners  of  injustice,  hatred,  malice,  and  cor- 
ruption in  our  proceedings  in  the  said  court,  and  by 
calling  Mr.  George  Strode,  who  was  then  attending  in 
the  said  court,  an  infamous  liar,  &c  We,  the  said 
Uiomas  Dcnmiy  &c.,  being  such  commissioners  as  afore- 
said, 


Haimks. 
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18S1*       said,  having  from  our  own  view  and  knowledge  of  what 
then  passed,  examined  into  such  insult,  abuse,  and  mis- 

against  behavlour,  do  convict  the  said  R,  A.  of  the  said  offence, 
and  do  impose  a  fine  of  1 0/.  upon  the  said  R.  A,  for  his 
said  offence ;  and  do  hereby  order  and  adjudge  him  to 
forfeit  and  forthwith  pay  the  said  fine  of  10/.  for  his  said 
offence,  such  offence  being  contrary  to  the  provisions  of 
an  act  made  in  the  forty-eighth  year  of  the  reign  of  his 
late  majesty  king  George  the  Third,  intituled  ^  An  Act 
for  the  more  easy  and  speedy  recovery  of  small  debts 
within  the  hundreds  of  Westhwry^  &c.  And  we  do  ad- 
judge  such  fine  of  10/.  to  be  paid  by  the  said  R.  A.  to 
us  the  said  commissioners,  to  be  distributed  by  us 
amongst  the  poor  of  the  said  parish  of  Warminster^  in  the 
county  aforesaid,  where  the  said  offence  was  committed^ 
pursuant  to  the  said  act  Given  under  our  hands  and 
seals  the  day  and  year  aforesaid."  (Signed  and  sealed 
by  the  seven  commissioners.) 

The  following  warrant  was  also  produced  fi'om  the 
same  custody.  The  statute  48  G.  S.  r.  Ixxxviii.,  therein 
referred  to,  was  to  be  taken  as  part  of  the  case:  -— 

^*  The  court  of  requests  for  the  hundreds  of  Westbwry^ 
Warminster^  &c.,  held  at  the  London  Inn  in  Warminster^ 
on  Tuesday  the  2Sd  day  of  September  1828.  Whereas 
by  an  act  of  parliament  made  and  passed  in  the  forty- 
eighth  year,  &c.,  intituled,  &C.,  it  was  amongst  other 
things  enacted,  ^  That  if  any  person  or  persons  shall 
contemptuously  and  wilfully  insult  or  abuse  all,  any,  or 
either  of  the  said  commissioners,  or  any  or  either  of  the 
officers  of  the  said  court  for  the  time  being  during  his 
or  their  sitting  or  attendance  in  the  said  court,  or  going 
to  or  from  the  said  court,  or  shall  interrupt  or  obstruct 
the  proceedings  of  the  said  court,  then  and  in  every 

such 
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such  case  it  shall  and  may  be  lawful  to  and  for  the       1881. 
Serjeant  or  seneants  of  the  said  court*  with  or  without 

Aldridgx 

the  assistance  of  any  other  person  or  persons,  by  the  againu 
order  of  the  said  commissioners,  to  take  such  offender 
or  offenders  into  custody,  and  the  said  commissioners 
shall  then  examine  into  such  insult,  abuse,  or  misbe- 
haviour, either  from  their  own  view  or  knowledge  of 
what  passed,  or  by  the  oath  or  oaths  of  one  or  more 
credible  witness  or  witnesses ;  and  upon  such  insult, 
abuse,  or  misbehaviour  being  duly  proved  as  aforesaid, 
it  shall  and  may  be  lawful  to  and  for  the  said  commis- 
sioners, and  they  are  hereby  authorized  and  empowered 
to  impose  a  fine  not  exceeding  10/.  for  each  and  every 
such  offence,  on  each  and  every  such  offender  or  offend- 
ers ;  and  in  case  such  fine  shall  not  be  forthwith  paid, 
such  fine  shall  and  may  be  levied  and  recovered  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  such  offender 
or  offenders,  by  warrant  under  the  hands  and  seals  of 
any  three  or  more  of  the  said  commissioners.' "  (The 
remaining  part  of  the  clause  directed  the  application  of 
the  sum  to  be  levied,  and  gave  power  to  imprison  in 
default  of  sufficient  distress.) 

**  And  whereas  at  the  court  held  in  pursuance  of  the 
said  recited  act  on  the  day  and  at  the  place  above  men- 
tioned, Richard  AldridgCj  of  Warminster  aforesaid,  gen- 
tleman, being  then  present  in  the  said  court,  did  con- 
temptuously and  wilfully  insult  and  abuse  the  said  com- 
missioners then  sitting  in  the  said  court ;  and  the  said 
commissioners  from  their  own  view  and  knowledge  of 
what  passed  did,  in  pursuance  of  the  directions  of  the 
^d  act,  and  the  powers  thereby  in  them  vested,  unani- 
mously impose  a  fine  of  10/.  on  the  said  JR.  A.  for  such 
insult,  abuse,  and  misbehaviour,  but  which  fine  was  not 

forth- 
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1831.  forthwith  paid  by  the  said  R.  A.  We,  therefore,  whose 
names  are  hereto  subscribed  and  seals  affixed,  being 

Aldridob 

ogatnjt  seven  of  the  commissioners  acting  under  and  by  virtue 
of  the  said  recited  act,  do  by  this  our  warrant  order  and 
require  you  to  levy,  by  distress  and  sale  of  the  goods 
and  chattels  of  said  jR.  ^.,  the  sum  of  10/.,  being  the 
amount  of  the  fine  so  imposed  on  him  as  aforesaid, 
together  with  the  costs  and  charges  attending  such  dis- 
tress and  sale,  and  to  render  the  overplus,  if  any,  after 
deducting  such  fine,  and  the  costs  and  charges  of  such 
distress  and  sale,  to  the  said  IL  A.j  and  make  due 
return  hereof  at  the  next  court  to  be  holden  at  the 
London  Inn  in  Warminster  aforesaid.  Hereof  fail  not 
Given  under  our  hands  and  seals,  24th  day  o{  September 
1828,  to  Samuel  HaineSj  Serjeant  of  the  said  court,  to 
execute."  (Signed  and  sealed  by  the  same  seven  com- 
missioners.) 

It  was  proved  by  the  clerk  of  the  court  that  the  sig- 
natures were  in  the  handwriting  of  the  parties;  that 
they  were,  and  were  acting  and  attending  on  the  court 
as,  commissioners  on  the  23d  of  September  1828;  that 
Haines  was  then  serjeant;  and  that  the  plaintiff  attended 
the  court  on  that  day  to  demand  a  rehearing  of  a  case 
in  which  he  was  interested..  The  evidence  rested  here, 
it  being  urged  by  the  defendant's  counsel,  on  an  attempt 
made  by  the  other  side  to  cross-examine  as  to  the  cir- 
cumstances leading  to  the  imposition  of  the  fine,  that 
the  conviction  already  offered  in  evidence  was  conclusive 
as  to  the  facts  therein  stated. 

The  act  directs  (sect.  10.)  that  the  commissioners  shall 
enter  in  a  book  all  their  judgments,  acts,  orders,  proceed- 
ings, &c.  relative  to  the  execution  of  the  powers  vested  in 
them  by  the  statute,  and  the  names  of  the  commission- 
ers present  at  the  respective  meetings,  such  entries  to 

be 
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be  signed  by  tbe  chairman  of  each  meeting;  and  that        1831. 
such  entries,  when  so  signed,  shall  be  allowed  to  be 

Aloridgk 

read  in  evidence  in  all  courts  in  proof  of  the  proceed-       against 
ings.     It  appeared  that  such  a  book  of  proceedings  was 
kept;  but  it  was  not  produced  at  the  trial. 
The  case  was  argued  in  the  present  term,  by 

Borstal  for  the  plaintiff.  The  questions  will  be, 
first,  whether  the  documents  produced  at  the  trial  are 
conclusive  of  the  facts  therein  stated ;  and,  secondly, 
whether,  if  they  are  so,  they  support  the  pleas.  It 
is  an  established  rule,  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  superior  court  but  that 
which  specially  appears  to  be  so,  nor  any  thing  within 
the  jurisdiction  of  an  inferior  court  but  that  which  is  so 
expressly  alleged.  Peacock  v.  Bell  {a).  Now,  as  to  the 
first  question,  it  is  not  proved  by  the  document  given 
in  evidence  and  called  a  conviction,  that  any  conviction 
really  took  place.  No  analogy  can  be  drawn  from  the 
case  of  adjudications  by  justices  of  the  peace;  these 
commissioners  are  not  properly  magistrates,  and  have 
no  general  authority  to  convict,  but  only  a  limited 
power  in  certain  cases.  And  even  supposing  the  ana- 
logy to  exist,  still,  where  a  conviction  by  magistrates  is 
offered  in  evidence,  the  opposite  party  may  traverse  two 
facts:  that  the  magistrates  had  jurisdiction  in  the  parti- 
cular case,  and  that  they  did  actually  convict  Lord 
Kenyan  appears  to  allow  this  in  Rex  v.  Barker  {b)^ 
where  he  says  that  justices  may  return  their  convictions 
in  a  more  formal  shape  than  that  in  which  they  are 
originally  drawn  up;  "  provided  the  facts  will  warrant 

(a)  1  Saund.  74  b.  (6)  1  East,  185. 

Vol.  II.  D  d  them 
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1831.  them  in  stating  what  they  do."  In  that  case  the  facts 
which  gave  jurisdiction  were  not  disputed,  nor  the  &ct 

againa  of  the  couviction  itself.  Here  both  are  in  issue.  If  the 
circumstances  giving  jurisdiction  were  clear,  and  the 
conviction  itself  unquestioned,  it  may  be  admitted  that 
the  document  would  then  be  evidence  of  the  &cts  lead- 
ing to  conviction.  Again,  in  Masscy  v.  Johnson  {a)f 
it  was  taken  for  granted  that  the  fact  of  conviction 
might  be  disputed,  but  the  Court  would  not  allow  it 
to  be  tried  on  affidavits.  In  Gray  v.  Cooksanifi)  it 
does  not  seem  to  have  been  disputed  that  the  con- 
viction was  traversable;  the  conviction  itself  did  not 
come  in  question  there ;  the  Court  only  said  that  in  s 
collateral  proceeding,  and  where  it  was  not  directly  im- 
peached, they  would  give  credit  to  it  as  having  been 
made  at  the  time  of  which  it  bore  date.  I^  therefore, 
the  present  document  could  be  considered  in  the  light 
of  a  conviction  by  magistrates,  it  would  not  necessarily 
be  conclusive.  But  these  commissioners  have  merely 
an  authority  limited  in  point  of  time  and  place,  and  to 
be  exercised  according  to  certain  regulations.  Magis- 
trates make  a  minute  of  their  convictions,  and  return 
them>  if  necessary,  to  the  sessions ;  but  these  persons 
are  required  to  enter  their  judgments  and  other  pro- 
ceedings in  a  book,  to  be  signed  by  the  chairman,  and 
that  is  the  proper  evidence  of  what  they  do  in  execution 
of  the  act  The  form  of  conviction  given  by  the  local 
statute  (and  against  which  there  is  no  appeal)  does  not 
contain  any  complete  statement  of  the  facts  necessary  to 
give  jurisdiction;  it  may  be  inferred,  therefore,  that  that 
defect  was  to  be  supplied  by  a  regular  and  full  entry  in  the 

(a)  l2Eatiy67.  (6)  \6 East,  IS. 

book, 
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book,  subscribed  by  the  chairman;  which  entry  ought       1831. 
to  have  appeared  at  the  trial. 

Aldridgx 

Sui^sing,  however,  in  the  second  place,  that  the       aeamsi 
coovietioD,  if  it  be  such,  and  the  warrant,  in  this  case, 
are  conclusive  of  the  facts  stated  in  therTi,  that  state- 
ment does  not  bear  out  the  pleas.     1.  It  is  not  shewn 
bj  the  conviction  that  the  offence  was  examined  into, 
or  the  adjudication  made,  in  the  plaintiff's  presence,  or 
while  he  was  in  court,  or  at  the   court  at  which  the 
contempt  happened.    It  ought  distinctly  to  appear  that 
the  party  convicted  was  present  while  the  offence  was 
examined  into.  Rex  v.  Selway{a).    After  stating  the 
ofience  by  way  of  recital,  the  commissioners  proceed  to 
aiy  *'  we  do  convict,"  &c.,   but  the  document  is  not 
entitled,  nor  does  it  otherwise  appear  to  have  been  exe- 
cuted, at  the  said  court.     The  act  evidently  requires 
the  fine  to  be  imposed  immediately  on  the  commission 
of  the  offence.     2.  The  warrant,  though  entitled  as  if 
dkide  at  the   court  held  on  the  23d  of  September^  is 
given  under  the  hands  of  the  commissioners  on  the 
24th,  a  different  day,  and  not  the  day  of  the  week 
{Tuesday)  on  which  the  statute  empowers  and  requires 
them  to  hold  the  court.     And  the  warrant  does  not 
shew  that  the  plaintiff  was  taken  into  custody  before 
the  court  proceeded  to  examine.     Nor  does  it  describe 
the   offence   with   sufficient  particularity.      3.    Several 
ficts,  which  were  properly  introduced  in  the  pleas,  are 
xx>t  proved  by  the  conviction  and  warrant,  and  no  other 
evidence  was  given  of  them.     It  is  pleaded  that  the 
plaintiff,  before  examination,  was   taken  into  custody 
(as  the  act  requires)  by  order  of  the  Court.     No  such 

(a)  2  ChiU,  522. 
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1831*  order  appears  by  the  conviction  or  warrant  The 
act  limits  the  sittinirs  of  the  court  to  certain  hours. 

Aldridgk  ° 

^amtt  It  does  not  appear  (nor  indeed  is  it  pleaded)  that  the 
sittings  in  question  were  within  those  hours;  and  the 
limits  of  a  jurisdiction  in  point  of  time  are  as  material 
as  in  point  of  place.  Nothing  is  to  be  intended  in 
favour  of  an  inferior  jurisdiction  with  respect  to  either. 
It  was  not  properly  proved  that  on  the  day  in  question 
the  court  was  held  by  the  number  of  commissioners 
required  by  the  act;  namely,  three  at  least,  in  some 
cases,  and  five  in  others.  The  only  legal  evidence  of 
this  is  the  book,  in  which  the  act  requires  the  names  to 
be  entered  at  each  meeting.  It  is  pleaded  that  the 
plaintiff  had  notice  of  the  fine  and  was  requested  to 
pay.  There  was  no  proof  of  either  fact  [Parfe  J. 
If  he  was  in  court  at  the  time  of  the  adjudication  be 
must  have  had  notice.  Littledale  J.  He  appears  by 
the  conviction  to  have  been  taken  into  custody  at  the 
time ;  he  must,  therefore,  be  considered  as  having  been 
present]  Not  necessarily  at  the  adjudication.  And 
there  appears  no  request  of  payment.  It  is  pleaded 
that  the  warrant  was  delivered  to  Haines  as  serjeant  of 
the  court,  before  the  seizure.  There  is  no  proof  of 
this.  The  contempt  as  stated  in  the  conviction  varies 
totally  from  that  alleged  in  the  third  plea;  it  cor- 
responds indeed  with  that  stated  in  the  second  plea, 
as  to  accusing  the  commissioners  of  injustice,  (which, 
however,  in  a  conviction,  is  too  general  a  statement 
of  the  offence,  Paley  on  Convictions^  p.  96.,  2d  ed.  {a) ) ; 
but  the  conviction  adds  another  contempt,  namely,  the 
abuse  directed  at  a  Mr.  Strode  (not  one  of  tlie  com- 

{al  See  Rex  ▼.   Sparling,    1  Stm,  497.,  and  other  authorities  cited, 
Piuey,  p.  96. 
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missioners),  which  might  equally  or  solely  have  been  the       1831. 
ground  of  proceeding  against  the  plaintiff,  and  which  is       — 

Aldkidqe 

not  noticed  in  the  pleadings.  IParke  J.  That  part  of  against 
the  conviction  may  be  rejected  as  insensible.  Speaking 
abusive  words  of  Strode  was  not  properly  insulting  or 
abusing  the  commissioners,  though  the  plaintiff  might 
have  been  convicted  of  it  as  an  obstruction  or  in- 
terruption of  the  proceedings.  Lord  Tenterden  C.  J. 
The  conviction  must  be  taken  as  applying  to  that  part 
of  the  conduct  stated  which  might  properly  be  the 
subject  of  conviction.] 

Coleridge  contra.  The  question  is,  whether  the  docu- 
ments were  evidence,  not  of  all  the  facts  in  the  case, 
but  of  the  facts  stated  in  tliem ;  if  they  were,  the  pleas 
are  fully  supported.  It  was  proved  by  other  evidence 
than  that  of  the  conviction  and  warrant,  that  the  com- 
missioners were  acting  within  their  jurisdiction;  and 
that  being  so,  the  facts  stated  in  those  documents  are 
not  traversable.  Strickland  v.  Ward  (a),  Brittain  v.  Kiri" 
naird  (6),  and  Basten  v.  Car  em  (c),  (among  other  cases,) 
establish  that  a  conviction  or  record  of  proceedings  by  a 
magistrate  having  jurisdiction  of  the  subject  matter,  is 
conclusive  of  the  facts  set  out  in  it,  in  an  action  against 
such  magistrate.  Those  were  cases  of  justices  of  the 
peace,  but  the  principle  is  not  limited  to  convictions  by 
them ;  it  was  applied  to  an  adjudication  by  the  censors  of 
the  college  of  physicians,  in  Dr.  Groenvelt  v.  Dr.  Bur^ 
mU{d\  and  to  judgments  of  commissioners  of  excise, 
m  FuUer   v.   Fotch  {e)j   and    Terry  v.   Huntington  {g)^ 

(<i)  7  T.  R.  653.  note  (a).  (6)  I  B,  ^  B.  452. 

(c)  oB.^a  649.  (d)  1  Ld.  Raym.  454. 

{e)  Cdrth,  346.  (g)  Hardr,  480. 

D  d  3  Several 
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1881.  Several  cases  are  cited  in  illustration  of  this  principle 
by  HoU  C.  J.  in  Dr.  GraenveKs  case,  and  particularly 

against  Teny  V.  Huntington^  where  comrobsloners  of  excise 
adjudged  low  wines  to  be  strong  waters,  and  it  was 
held  that  an  action  lay  against  the  officer  executing 
their  warrant,  because  they  had  exceeded  their  juris- 
diction, no  duty  being  imposed  upon  low  wines.  He 
also  puts  the  case  of  two  justices  adjudging  ^  to  be 
the  father  of  a  bastard,  where,  if  the  child  be  a  bastard, 
their  judgment  is  conclusive  as  to  the  fact  of  A.  being 
the  father;  but  not  so  if  the  child  was  born  in  wed- 
lock, for  then  the  judgment  was  coram  non  judice^  and 
void.  He  cites  Hammond  v.  Howell  (a),  where  a  jury- 
man who  had  been  fined  for  acquitting  Penn  and  Meadj 
brought  an  action  against  the  recorder  for  imposing  the 
fine;  and  although  the  fine  had  been  held  illegal  in  the 
C!ommon  Pleas,  yet  it  was  decided  that  this  action  did 
not  lie,  as  the  defendant  when  he  imposed  the  fine,  was 
in  the  commission  of  oyer  and  terminer,  and  a  judge  of 
record.  In  the  present  case  the  defendants  at  the  time 
of  making  their  adjudication,  were  sitting  as  commis- 
sioners under  the  act;  their  conviction,  or  whatever 
name  may  be  given  to  it,  is  a  judicial  statement  by 
them  of  acts  which  they  did  as  judges  by  virtue  of  their 
commission;  and,  therefore,  none  of  the  statements  in  it 
can  be  traversed. 

Then  as  to  the  objections  which  are  supposed  still  to 
remain,  assuming  the  conviction  and  warrant  to  be 
conclusive.  It  is  said  that  the  examination  into  the 
offence,  and  adjudication  upon  it,  are  not  stated  in  the 
conviction  to  have  been  made  immediately,  or  in  the 

(a)  1  Mod.  184.     2  Mod.  218. 

plaintiff's 


Haiuxs. 


IN  THE  First  Year  op  AMLLIAM  IV.  407 

plaintiff's  presence.     But  enough  appears  from  which        1831. 
this  may  be  presumed,  and  therefore  the  formal  aUe*       

Ar.]>iiiDaK 

gation  IS  unnecessary.  Rex  v.  Aiken  [a\  Rex  v.  Kemp^  againu 
son  (&),  Rex  v.  Thompson  (c).  The  adjudication  is  in 
the  present  tense^  and  the  whole  narrative  by  its  con- 
struction evidently  relates  to  the  same  time.  And,  in 
point  of  fact,  the  party  is  taken  into  custody  for  the 
contempt,  at  the  Court,  and  they  proceed  upon  their 
own  view  of  what  passed.  As  to  the  warrant  being 
issued  on  Wednesday^  it  appears  by  the  date  at  the 
commencement  to  have  been  framed  at  the  Court  on 
the  day  before,  and  if  the  minute  was  regularly  made 
on  that  day,  there  is  no  ground  for  saying  that  the 
warrant  might  not  be  signed  and  sealed,  if  by  a  proper 
number  of  commissioners,  at  a  subsequent  time.  It  is 
objected  that  by  the  statute,  the  person  guilty  of  con- 
tempt is  to  be  taken  into  custody  by  order  of  the 
Court  and  then  examined;  and  that  no  apprehension 
by  order  of  the  Court  is  shewn  in  this  case.  But  it  is 
averred  in  the  conviction  that  the  plaintiff  was  taken  by 
the  seijeant  before  the  Court,  and  that  they  (imme- 
diately, as  it  appears)  proceeded  to  examine.  Their 
order  must,  therefore,  be  inferred.  At  least  they  ratify 
the  officer's  act.  As  to  the  hours  within  which  the 
Court  was  sitting,  it  is  not  too  much  to  intend  that  they 
were  the  regular  ones,  when  it  is  alleged  that  the  com- 
missioners were  sitting  on  a  day  pointed  out  by  the 
statute,  and  (as  the  warrant  states)  acting  under  and  by 
virtue  of  the  act.  It  is  contended  that  the  holding  of 
the  Court  by  a  competent  number  of  commissioners 

(a)  5  Burr.  1785.  (*)  Gmp,  241. 

(c)  2  7.  A.  18.     See  as  to  this  case,  Rex  v.  Storuy  1  Easty  648.  n.  (a). 

D  d  4  ought 
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1831.        ought   to   have  been   proved  from   the  book  of  pro« 
ceedings.     But  that  is  no  objection,  if  the  instruments 

Aldridgk        ^  ^ 

against  in  question  are  regular  and  properly  signed.  These 
are  merely  part  of  the  proceedings  of  the  day :  the 
entry  of  names  has  no  reference  to  these  in  particular, 
but  would  be  found  in  the  book  at  the  commence- 
ment of  the  whole  transactions  of  the  day ;  and  if  the 
clerk  had  omitted  to  enter  the  names  as  it  his  duty 
to  do,  it  cannot  be  contended  that  these  acts  of  the 
Court  would,  by  reason  of  such  neglect,  be  held  invalid 
in  an  action  of  trespass.  It  is  true  there  is  no  proof 
that  the  plaintiff  was  requested  to  pay  the  fine;  but 
there  was  no  need  to  allege  or  prove  this  fact.  The 
statute  does  not  require  it.  Nor  was  it  necessary  to 
state  or  prove  when  the  warrant  was  delivered  to  the 
officer.  As  to  the  supposed  variance  in  describing  the 
contempt,  the  substance  of  the  offence  was  insulting  and 
abusing  the  commissioners;  all  that  is  stated  beyond 
this  is  merely  matter  of  evidence:  and  it  will  be  pre- 
sumed that  the  fine  was  imposed  for  that  part  of  the 
offence  stated  to  which  the  judgment  was  legally  ap- 
plicable. IParke  J.  You  have  in  these  pleas  alleged  the 
contempt  as  a  fact.  Would  not  the  proper  mode  have 
been  to  state  that,  the  plaintiff  being  in  custody  before  the 
commissioners  by  their  order,  at  a  court,  they  adjudged 
him  guilty  of  the  contempt,  and  issued  their  warrant  ? 
The  question  is,  Whether,  by  the  present  mode  of 
pleading,  you  do  not  let  in  an  enquiry  into  the  facts. 
The  true  ground  on  which  a  conviction  is  held  con- 
clusive is,  not  tliat  it  is  evidence  of  the  facts  stated^  but 
that  it  is  a  bar  to  enquiry,  the  magistrate  having  exer- 
cbed  his  jurisdiction  in  a  case  of  which  he  was  the 

competent 


Hainxs. 
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competent  judge.]    In  Dr.  Groenvelfs  case  (a),  all  the        1831. 
matters  upon  which  the  conviction  was  grounded  were       — — 

Alpridoe 

pleaded  as  substantive  facts,  and  Holt  C.  J.  held,  that  ngaUiat 
the  defendants  having  entitled  themselves  to  jurisdiction, 
(which  was  admitted  on  the  pleadings,}  then,  whether 
the  matter  of  fact  were  such  as  they  adjudged  it  or  not, 
was  not  traversable,  but  the  plaintiff  was  concluded,  and 
could  not  falsify  the  judgment.  Here  the  plaintiffs 
have  shewn  by  extrinsic  evidence  that  they  were  acting 
within  their  jurisdiction ;  and  then  the  conviction  and 
warrant  supply  proof  which  cannot  be  contested,  of  all 
the  other  facts  necessary  to  the  justification. 

Cur.  adv.  vulL 

Lord  Tenterden  C^  J.  now  delivered  the  judgment 
of  the  Court  After  reading  the  section  of  the  act 
upon  which  the  adjudication  was  grounded,  and  the 
material  parts  of  the  pleadings,  his  Lordship  proceeded 
as  follows:  —  One  question,  and  the  most  difficult  in 
this  case  was,  whether,  as  the  plea  alleged  a  contempt 
in  fact  committed  by  the  plaintiff,  and  not  merely  a  con- 
viction of  such  offence,  the  plaintiff  might  not  insist  on 
going  into  an  enquiry  as  to  the  fact  of  contempt,  ikoV- 
withstanding  the  conviction.  We  think,  however,  that 
he  could  not ;  that  the  allegation  of  the  offence  having 
been  in  fact  committed  was  unnecessary  in  these  plead- 
ings, enough  being  shewn  without  it  to  furnish  an  an-^ 
swer  to  the  action;  that  credit  must  be  given  to  the 
conviction  and  warrant,  issuing,  as  they  do,  from  a 
competent  jurisdiction ;  and,  consequently,  that  the  jus-" 
tification  is  supported. 

(a)  1  Ld.  Rat/mi  454. 

Several 


A 
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1881.  Several  objections  were  made  to  the  conviction  and 

""■"^  warrant  as  not  bearinfi:  out  the  pleas;  but  we  think 
jjgomji  they  cannot  prevail.  One  defect  relied  upon  was,  that 
it  did  not  appear  by  these  documents,  whether  or  not 
the  plaintiff  was  taken  into  custody  by  order  of  the 
court,  as  alleged  in  the  pleading.  But  it  may  be  col- 
lected, that  the  whole  transaction,  from  the  committing 
of  the  offence  to  the  imposition  of  the  fine,  passed  in 
the  presence  of  the  commissioners,  and,  therefore,  we 
think  the  averment,  that  the  plaintiff  was  taken  into 
custody  by  their  order,  well  sustained. 

Another  objection  was,  that  the  warrant  appeared  to 
have  been  signed  and  sealed  on  the  day  after  the  2Sd 
of  September^  on  which  the  court  legally  sat,  and  when 
the  adjudication  took  place.  But  the  warrant  (in  its 
beading)  bears  date  of  the  preceding  day,  and  there  wa^ 
no  necessity  that  it  should  be  signed  at  the  court. 

On  the  two  questions,  therefore,  which  were  submitted 
to  us,  namely,  whether  the  conviction  and  warrant  were 
conclusive  of  the  facts  stated  in  them,  and,  if  so,  whe- 
ther they  sustained  the  pleas,  we  are  of  opinion  that  the 
matters  appearing  on  those  documents  were  not  tra- 
versable, ^nd  that  they  did  establish  the  justification. 

Judgment  for  the  defendant 
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18SL 


Dagley,  Gent,  against  Kentish. 

^PHIS  action  was  brought  by  an  attorney  to  recover  An  attorney    7  r>.A.^ 
25/.,  the  amount  of  a  bill  of  costs  delirered  by  him  the'amountoTtj^r-^ 
to  the  defendant,  who  was  executor  of  the  will  of  one  SJIlt!!!:^!'^ 

dia  Dotcootoiii 

Joshua  Kentish.     The  defendant  had  tendered  14/,  be-  ^J  ii«n  to- 
able  bjr  the  itA- 

fore  the  commencement  of  the  action,  and  pleaded  the  ^^  ^G.2, 

^  cSS.ythe 

tender.     An  application  had  been  made  before  Parke  J.  defendant, 
at  chambers,  for  a  taxation,  but  refused.    Issue  being  tendered  part 
joined,  and  notice  of  trial  given,  Gumey^  in  Hilarif  term,  but  objected  to 
obtained  a  rule  to  shew  cause  why  the  bill  should  not  reiro^")""" 
be  referred  to  the  Master  for  taxation,  and  proceedings  JJ^il^^^^^ 
be  stayed  on  payment  of  the  amount  taxed,  and  costs  of  M"^»  <«  «*»e 

\         ,  ground  of  the 

the  action,  if  the  sum  should  exceed  14/. ;  otherwise,  the  general  autho- 
rity possewed 
costs  to  be  paid  by  the  plaintiff.  bj  the  Court 

oirer  its  officen. 

The  bill  consisted  solely  of  charges  for  perusing  and  The  Court 
considering  the   will  of  Joshua  Kentish^  and  codicils  ference^th 
thereto ;  preparing  a  will  and  codicil ;  and  journeys  and  judges*  refused 
attendance  on  occasion  of  the  same  business.     The  rale  ^  »'^^'^«*« 
nisi  was  obtained  on  affidavits  alleging  the  nature  of  the      f^.^'  '^  ^ 
charges,  the  tender,  and  the  opinion  of  the  defendant's   ,  ^  .      * 
attorney  in  this  cause,  that  the  charges  which  it  was  / 

proposed  to  strike  off  were  unreasonable.  And,  as  an 
authority  for  the  interference  of  the  Court,  Wilson  y. 
Gutieridge  (a)  was  cited,  where  it  is  laid  down  that  the 
Court  has  a  paramount  jurisdiction  independently  of 
the  statute  2  G.  2.  c,  23.,  to  refer  an  attorney's  bill  for 
taxation.     In  the  present  term, 

(a)  SB-iC.  157. 

Sir 


Kentish. 
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1831.  Sir  James  Scarlett  shewed  cause.     The  bill  contains 

~~~~*        no  taxable  item ;  and  it  cannot  be  said  that  the  Court  is 

Daglxt 

agtdmt  to  exercise  a  control  over  its  officers  in  every  transaction 
in  which  they  may  have  to  enforce  a  demand  at  law. 
Notwithstanding  the  one  case  cited,  a  contrary  practice 
has  prevailed  in  numberless  instances.  Here,  matter  is 
pleaded  which  amounts  to  a  defence  if  the  action  pro- 
ceed ;  and  issue  has  been  joined ;  the  case,  therefore,  is 
not  one  in  which  the  Court  ought  to  interfere  sum- 
marily. 

Gumey  contrk.  Wilson  v.  Gutteridge  is  a  clear  au- 
thority for  this  application.  The  Court  has  an  inherent 
power  to  control  its  own  officers,  independently  of  the 
statute ;  the  exercise  of  that  power  is  for  the  benefit  of 
the  public,  and  this  is  a  fit  case  for  it. 

Lord  Tenterden  C.  J.  The  general  practice  has 
certainly  been  as  it  is  stated  on  behalf  of  the  plaintiff. 
Still  the  Court  may  have  a  general  power  of  referring  an 
attorney's  bill  for  taxation,  independently  of  the  statute : 
it  is  so  laid  down  in  1  Tidd^s  Practice^  (p.  327.  9th  ed.) 
citing  Rex  v.  Bach  (a),  and  an  Anonymous  case  {b) :  and 
Wilson  V.  Gutteridge  is  certainly  an  authority  in  favour 
of  this  application.  We  shall  shortly  have  an  oppor- 
tunity of  communicating  with  the  rest  of  the  Judges,  and 
will  do  so  before  deciding  on  the  motion. 

LiTTLEDALE  J.  If  I  was  present,  and  concurred  in 
the  decision  in  Wilson  v.  Gutteridge^  I  must  have  done 

(a)  9  Fric<r,  349.  {h)  2CkUty*i  Rep.  155. 

SO 
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so  inadvertently.     My  decided  opinion  is,  that  the  con-        1831. 
trary  rule  has  always  prevailed  in  such  cases.  — — . 

Daolkt 
Cur,  adv.  VUlt.  agamti 


Kjbmxjsh. 


On  a  subsequent  day  in  the  term, 

Lord  Tenterden  C.  J.  said,  We  have  referred  to  the 
other  Judges  on  this  case,  and  so  much  doubt  is  en- 
tertained on  the  point,  that  we  cannot  send  this  bill  to 
be  taxed. 

Rule  discharged. 


HiGGiNs  against  Scott. 

nPHIS  was  an  action  for  an  assault,  commenced  in  the  The  statute  of  fAJ^^  c 
year  1822.     One  Hyatt  was  the  attorney  for  the  the  remedy      //Li/^6j^l 
plaintiff.     Final  judgment  was  obtained  in  Michaelmas  ^J^  and 
term  1823.     There  were  no  proceedings  taken  by  Hyatt  t»>crefore,where 

^  o  ■'      '^         an  attorney  for 

in  the  cause,  or  for  the  purpose  of  recovering  the  amount  •  P*?*"^^**?** 
of  his  own  bill  of  costs,  after  Easter  term  1824,  when  the  ment,  and  the 

defendant  was 

defendant  was  brought  up  under  the  Lords'  Act,  and  afterwards  di>- 
remanded  on  the  plaintiff's  undertaking  to  pay  the  six-  the  Lords'  Act, 
pences,  but  he  failing  therein,  the  defendant  was  after-  sequent  period 
wards  discharged.     In  June  1830  a  fieri  facias,  directed  ™i/^hb"*^ 
to  the  sheriff  of  Somersetshirey  commanding  him  to  levy  *^^^'*®" 
the  damages  and  costs,  issued  against  the  goods  of  the  ^enff  levied 
defendant,  at  the  instance  of  the  plaintiff,  and  the  sheriff  andcoets;  it 

was  held,  that 

thereupon  levied  1 1 4/.     Hi/ait  obtained  a  rule  nisi  call-  the  attorney 
ing  on  the  plaintiff  or  the  sheriff  of  Somersetshire  to  pay  taken  no  step 
over  to  him  the  money  levied,  on  the  ground,  that  he  had  ^^  to  reoom* 

the  amount  of 
his  bill  of  costs,  within  six  years)  had  still  a  lien  on  the  judgment  for  his  bill  of  costs,  and 
the  Court  directed  the  sheriff  to  pay  him  the  amount  out  of  the  proceeds  of  the  goods. 

alien   ^.Q^^'.^jji 


Scott* 
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]  881.  a  lien  to  a  greater  amount  on  the  judgment  for  his  bill  of 
""""""  costs.  On  the  rule  coming  on  in  Hilary  term,  it  was 
against  referred  to  the  Master  to  ascertain  whether  Hyatt  had 
any  and  what  lien.  The  Master  reported  that  he  had 
a  lien  to  the  extent  of  92/.  105.,  unless  the  debt  was 
barred  by  the  statute  of  limitations.  A  rule  nisi  had 
been  obtained  for  discharging  the  former  rule,  on  the 
ground  that  the  debt  claimed  by  Hyatt  wag  barred  by 
the  statute  of  limitations. 

Campbell  now  shewed  cause.  The  statute  of  limit- 
ations bars  the  remedy,  not  the  debt ;  and,  therefore^  it 
was  held  by  Lord  Eldon  in  Spears  v.  Hartly  (a),  that 
although  the  statute  has  run  against  a  demand,  if  a  cre- 
ditor obtain  possession  of  goods  on  which  he  has  a  lien 
for  a  general  balance,  he  may  hold  them  for  that  demand 
by  virtue  of  the  lien." 

FoUett  contra.  The  Master  has  reported  in  &your 
of  the  lien,  in  the  event  only  of  the  debt  not  being  barred 
by  the  statute  of  limitations.  Now  it  is  clear  that  if 
Hyatt  had  brought  an  action  against  the  plaintiff  for 
his  bill  of  costs,  the  statute  of  limitations  would  have 
been  an  answer,  Rothery  v.  JMunnings  {b) ;  and  if  the 
remedy  by  action  is  gone,  he  has  no  right  to  enforce  his 
claim  by  taking  from  the  plaintiff  the  benefit  of  the 
execution  now  issued  by  the  plaintiff  himself  against  the 
defendant. 

Per  Curiam,  The  statute  of  limitations  bars  the 
remedy,  not  the  debt ;  and  it  having  been  ascertained 
that  Hyatt  has  a  lien  unless  the  debt  be  barred  by  the 

(a)  3  Esp.  81.  (6)  IB^^Ad.  15. 

statute^ 
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atotute,  it  follows  that  he  has  a  right  to  the  satbfaction        1881. 
of  his  demand  out  of  the  sum  now  levied.     The  rule       , 
may,  however,  be  made  absolute  on  the  sheriff's  paying        againu 
over  to  Hyatt  the  sum  of  92L  lOs. 

Rule  absolute  on  those  terms. 


Read  against  Thomas  Lee,  Gent. 

'T'OMLINSON,  on  a  former  day  in  this  term,  ob-  C<Ktuoftmm^/;p$^S-4* 

tained  a  rule  nisi  for  discharging  an  order  made  at  chunben  not 
chambers   by    Taunton  J.,  whereby   the   plaintiff   was  CouTi.    ^ 
directed   to  pay  the  defendant  the  costs  of  a  former^^^^  o/$^  uh 
summons  before  a  Judge  at  chambers  in  the   same 


T.  Pollock  now  shewed  cause,  and  contended,  that  the 
power  to  give  costs  followed  as  a  consequence  from  the 
power  of  the  Judge  to  act  at  chambers ;  and  that  it  had 
been  the  practice  occasionally  to  do  so.  [^Littledale, 
Parke^  and  Patteson  Js.  denied  any  knowledge  of  such 
a  practice. 

TomUnson^  contrft,  was  stopped  by  the  Court. 

Lord  Tenterden  C.  J.  If  the  subject  were  investi- 
gated very  closely,  it  might  perhaps  be  found  that  such 
a  power  existed.  But  the  practice  has  not  been  adopted, 
and  perhaps  it  is  not  convenient  that  it  should.  The 
consequence  probably  would  be  to  prevent  parties  in 
many  instances  from  going,  as  they  now  do,  before  a 
Judge  at  chambers,  where  a  great  deal  of  interlocutory 

matter 


416 


CASES  IN  EASTER  TERM 


1881. 

RXAD 

agaifisi 
Luc 


matter  is  disposed  of  at  small  expense,  instead  of  coming 
to  this  Court.  I  should  be  sorry  to  do  any  thing  that 
might  deter  parties  from  resorting  to  that  comparatively 
cheap  remedy ;  and  we  probably  should  do  so,  by  hold- 
ing them  liable  to  the  penalty  of  costs  in  both  instances 
alike.     The  rule  must  be  discharged. 


The  rest  of  the  Court  concurred. 

Rule  discharged  (a). 

(ci)  See  HvUock  on  Costs,  620.  2d  edit.  This  subject  is  noticed  in 
the  Third  Report  of  the  Commissioners  on  Courts  of  Common  Law, 
pp.  42,  45.  81. 


lionday. 
May  9th. 

Where  a  non- 
bailable  writ  of 
latitat  issues 
into  a  county 
palatine,  and  a 
mandate  there- 
upon is  ob- 
tained from  the 
chancellor  to 
the  sheriff; 
service  of 
either  on  the 
defendant  will 
be  sufficient. 


AsHBROOK  against  Townley  and  Peet. 


Ji  NON-B  AIL  ABLE  writ  of  latitat  was  issued 
against  the  defendants  into  the  county  of  Lancas^ 
terp  directed  to  the  chancellor  of  the  county  palatine, 
whereon  a  mandate  was  obtained  from  the  chancellor 
to  the  sheriff  commanding  him  to  take  the  defendants. 
A  copy  of  the  mandate  only  was  served  on  the  de- 
fendants. A  rule  nisi  was  obtained  on  a  former  day  to 
set  aside  the  mandate  for  irregularity,  on  the  ground 
that  a  copy  of  the  writ  of  latitat  should  have  been 
served. 


Dodd  shewed  cause.  The  Court  of  Common  Pleas 
lately  decided  this  point,  and  held  that  the  service  of 
the  writ  was  irregular,  and  that  a  copy  of  the  mandate 
should  be  served.  Earl  of  Shrewsbury  v.  Haycrqfi  (a). 


(a)  eBingh,  194. 


Where 


TOWNLIT, 
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W1)ere  the  action  is  not  bailable,  the  process  served        1831. 
must  be  such  process  as  the  party  could  have  been       — • 

ASHBROOK 

arrested  upon  previous  to  12  G.  1.  r.  29.  That  statute  jtgainsi 
directs  that  the  plaintiff  ^^  shall  serve  the  defendant 
personally,  within  the  jurisdiction  of  the  Court,  with  a 
copy  of  the  process/'  and  the  act  5  G.  2.  c.  27*  adds, 
that  there  shall  be  written  on  such  copy  an  English 
notice  to  such  defendant,  &c.  ^'  provided  nevertheless, 
that  in  particular  franchises  and  jurisdictions  the  proper 
oflBoer  there  shall  execute  the  process.''  In  a  palatine 
jurisdiction,  the  mandate  is  the  process,  by  virtue  of 
which  the  body  is  taken  where  the  process  is  bailable, 
and,  therefore,  that  is  the  process  to  be  served  where  the 
proceeding  is  not  bailable. 

Tomlinson  contr^.  In  a  late  case  in  this  Court  one 
of  the  Judges  (Mr.  J.  Taunton)  gave  a  decision  on  this 
point,  contrary  to  that  in  The  Earl  of  Shrewsbury  v.  /foy- 
cr^  {a).  If  a  mandate  is  held  necessary,  the  expense 
of  these  proceedings  will  be  materially  increased. 

Per  Curiam.  The  party  ought  not  to  be  put  to  the 
expoise  both  of  a  latitat  and  a  mandate,  but  service 
of  a  copy  of  either  will  be  sufficient  The  service  of  the 
mandate,  therefore,  was  not  irregular,  and  the  rule  must 
be  discharged. 

Rule  discharged. 

(o)  eBingh.  194. 


Vol.  n.  E 
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18S1. 


M^^.  Calvert  against  Joliffe  (Sheriff  of  Surrey). 

A  sheriff  by       nPHE  defendant,  on  the  30th  of  Ncwember  1830,  seized 

virtue  of  a  fi.         X 

fm.  seized  goods  under  a  fi.  fa.  the  fixtures,  goods,  and  effects  of  one 

leased  to  a  T^irkf  a  tenant  under  the  plaintiff  of  a  public-house, 
suae forless  ^"^  advertised  them  for  sale  on  the  7th  of  December. 
re"  MdS^  On  the  5th  of  that  month  the  plaintiff  distrained  for  a 
mitted  tbem  to    y^j^^  ^ent  then  due,  amounting  to  105/.     The  sheriff 

be  remoTed  "^  »  o 

without  pajing    having  oflfered  to  let  the  plaintiff  take  the  soods  by  ap- 

ihe  landlord  the  ^    ^  *^  e  /     r 

year's  rent,        praisement  (which  the  latter  refused  to  do),  and  belieying 

which  was  due. 

The  latter  them  to  be  worth  more  than  105/.,  sold  them  by  public 

action  on  the  auction,   but  they  produced   75/.   only.      The   goods 

^i^or'such  having  been  removed  by  the  sheriff,  and  the  year's  rent 

the'coortn^  not  having  been  paid  to  the  plaintifi^  he  brought  the 

fused,  on  pay.  present  action  on  the  case  against  the  defendant  for  re- 

ment  into  Court  '^ ■ 5_ 

of  the  sum         moving  the  goods  without  paying  or  contenting  him  for 

whi<^  the  goods 

produced,  to       a  year's  rent  then  due.     A  rule  nisi  was  first  obtained 

stay  the  pro-        /.  .         i  ,. 

ceedings  untU  for  staying  the  proceedings  upon  payment  into  court  of 
dertook  to  pay*  75/.,  the  proceeds  of  the  sale,  which  had  been  discharged 
in^the  erent^of  ^°  cause  shewn  before  Taunton  J. ;  and  subsequently  a 
Im  moreSar"  "*'^  ^^^  ^^^^  granted  by  the  Court,  calling  on  the  plain- 
•*'to*^  P****      tiff  to  shew  cause  why  upon  payment  of  75/.  into  court, 

and  to  abide  the  event  of  the  suit,  the  proceedings  should 
not  be  stayed  until  the  plaintiff  should  undertake  to  pay 
the  costs  of  suit  in  the  event  of  his  not  recovering 
against  the  defendant  a  larger  sum  than  the  amount 
paid  into  court 


ChiUon,  in  this  term,  shewed  cause.  By  the  statute 
8  Annef  c,  14.  5. 1.,  no  goods  or  chattels  lying  or  being 
upon  any  lands  or  tenements  leased  for  lives,  term  of 

years. 


JOUFFE. 
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years,  &c«  shall  be  liable  to  be  taken  by  virtue  of  any  18SI. 
execution,  unless  the  pcniy  at  whose  suit  the  execution  is  _ 
smd  Ofdt  shall,  before  the  removal  of  such  goods  from  off  against 
the  premises  by  virtue  of  such  execution,  pay  to  the 
landlord  the  rent  due,  provided  such  arrears  do  not 
exceed  one  year's  rent.  The  sheri£^  therefore,  is  not 
called  upon  to  exercise  any  discretion,  but  the  execu- 
tioii  creditor  is  bound  to  pay  the  rent  before  the  goods 
be  removed.  IParke  J.  If  the  landlord  distrained  for 
his  rent,  all  he  could  get  woutd  be  the  value  ot  the 
goods.  It  would  be  very  difficult  to  convince  a  jury 
that  the  landlord's  damage  could  exceed  the  value  of 
the  goods*]  The  legislature  intended  to  give  an  ad- 
vantage to  the  landlord ;  for  the  act  directs  that  the 
landlord  shall  be  paid  the  year's  rent  by  the  execution 
creditor  (not  out  of  the  proceeds  of  the  sale,  but) 
before  the  goods  be  removed,  and  the  courts  have 
given  a  liberal  interpretation  to  the  statute:  thus  in 
Henchett  v.  Kimpson  {a)  it  was  held  that  a  landlord  was 
entitled  to  one  year's  rent  before  a  defendant  could 
sell  upon  an  execution  for  costs  of  a  nonsuit ;  and  in 
Harrison  v.  Barry  {]b\  where  a  lease  stipulated  for  a 
rent  to  be  paid  in  advance,  it  was  held  that  the  she- 
riff was  bound  to  pay  it  over  to  the  landlord.  The 
statute,  therefore,  was  intended  to  give  the  landlord 
a  full  remedy  for  one  year's  rent  if  the  goods  were 
removed,  whatever  they  might  sell  for.  The  sheriff  has 
no  pretence  for  claiming  the  interposition  of  the  Court. 
The  statute  itself  protects  him  from  all  risk  if  he  com- 
plies with  its  provisions.  The  goods  are  not  "  liable  to 
be  taken ;"  in  other  words,  the  sheriff  cannot  be  called 
npoB  to  levy  till  the  party  who  seeks  to  put  him  in 

(a)  2  wet,  140.  (*)  7  Wee,  690. 

£  e  2  motion 
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1831.  motion  shall  have  paiid  the  rent;  then^  and  not  tOt 
then,  he  is  "  required  to  lev\'  and  pay  to  the  plaintiff 

Calvert  *  ^  l    ^  w 

against  (/.  e.  the  execution  creditor,  not  the  landlord)  as  well 
the  money  so  paid  for  rent  as  the  execuiion  money." 
This  is  not  a  case  in  which  the  Court  will  countenance 
an  attempt  against  all  established  practice,  to  pay  money 
into  court  in  an  action  for  a  tort.  The  plaintiff  is  entided 
to  have  the  opinion  of  a  jury  as  to  the  actual  damage 
which  he  has  sustained. 

Plait  contra.  It  is  the  duty  of  the  sheriff  to  proceed 
to  a  sale  of  the  goods,  and  he  did  so  in  this  case,  be- 
lieving them  to  exceed  in  value  the  amount  of  a  year's 
rent.  If  there  had  been  no  execution,  the  landlord 
could,  by  distress,  have  had  no  more  than  the  value  of 
the  goods ;  he  cannot,  therefore,  recover  more  than  the 
produce.  [Lord  Tenterden  C.  J.  That  cannot  be  laid 
down  as  a  general  rule,  for  there  may  have  been 
an  improvident  sale,  and  in  that  case  the  landlord 
might  recover  more.  The  statute  seems  to  contemplate 
that  the  execution  creditor  should  pay  the  rent.]  The 
legislature  probably  contemplated  that  the  goods  would 
always  exceed  in  value  a  year's  rent.  In  practice  the 
year's  rent  is  always  paid  by  the  sheriff  out  of  the  pro- 
ceeds of  the  sale,  and  not  by  the  execution  creditor. 

Lord  Tenterden  C.  J.  It  may,  perhaps,  be  incon- 
venient in  practice  to  adopt  the  strict  letter  of  the  sta- 
tute ;  but,  on  the  other  hand,  unless  the  words  of  the 
act  of  parliament  be  strictly  adhered  to,  the  landlord,  in 
order  to  recover  his  year's  rent,  may,  in  many  instances, 
be  put  to  the  expense  of  bringing  an  action  against  the 
sheriff.  It  seems  to  me  that  the  sheriff  ought  to  have 
followed  the  course  pointed  out  by  the  act  of  parliament, 

the 
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the  words  of  which  are  clear  and  unambiguous.     The        1831. 
sheriflF  is   not  bound  to  take  the  goods  in  execution 

I  Calvkrt 

unless  the  party  at  whose  suit  the  execution  is  sued  out  agahu 
shalJ,  before  the  removal  of  such  goods,  pay  the  land- 
lord a  year's  rent  When  the  year's  rent  is  paid,  the 
sheriff  is  authorized  to  remove  the  goods,  but  not  before. 
By  removing  the  goods  before  the  payment  of  such 
rent,  be  subjected  himself  to  an  action  by  the  landlord. 
I  think,  therefore,  we  ought  not  to  allow  money  to  be 
paid  into  court  in  this  action,  inasmuch  as  the  sheriff  has 
not  pursued  the  course  pointed  out  by  the  statute. 

LiTiLEDALE  J.  This  is  an  application  by  the  de- 
fendant for  leave  to  pay  money  into  court  in  an  action 
flac  a  tort,  and  it  is  undoubtedly  contrary  co  the  general 
rale  to  permit  money  to  be  paid  into  court  in  such  an 
action.  The  act  of  parliament  says  that  no  goods  shall 
be  taken  in  execution  unless  the  execution  creditor  shall 
pay  a  year's  rent  to  the  landlord  of  the  premises.  In 
point  of  practice,  perhaps,  the  rent  has  usually  been 
paid  to  the  landlord  by  the  sheriff,  and  not  by  the 
execution  creditor ;  but  the  words  of  the  act  of  parlia- 
ment are  clear ;  and  as  the  sheriff  has  subjected  himself 
to  an  action  by  not  following  the  course  pointed  out  by 
the  statute,  the  plaintiff  has  a  right  to  take  the  opinion  of 
the  jory  upon  the  quantum  of  damages  sustained,*  and  I 
think  we  ought  not  to  allow  money  to  be  paid  into  court. 

Parke  J.  It  se^ns  to  me,  looking  at  the  words  of 
the  act  of  parliament,  tliat  the  sheriff  was  clearly  wrong 
in  removing  the  goods  before  the  year's  rent  had  been 
satisfied  by  the  execution  creditor.  A  right  of  action 
against  him  for  so  doing  thereby  vested  in  the  landlord,, 
and  we  cannot  deprive  him  of  it.     He  is  entitled  to  re- 

E  e  3  cover 
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18S1. 

Caltirt 

against 

JOUFFK. 


cover  such  damages  as  accrued  to  him  by  reason  of 
the  wrongful  act  of  the  sheriff.  The  amount  of  such 
damage  is  for  the  jury :  they  may  possibly  think  they 
are  not  even  bound  to  give  the  sum  for  which  the  goods 
were  actually  sold. 


Patteson  J.  concurred. 


Rule  discharged. 


Mondaif, 
May  9tb. 


^n     0/1  Where  money 
«  i^  \7( )  has  been  de- 
/vV  .'^;^  posited  in 
^  ^•^'^  lieu  of  bail, 
and  paid  into 
court  punuant 
to  43  G.  3. 
c.  46.  and  the 
defendant  does 
not  perfect  bail 
in  time ;  the 
plaintiff  wiU  be 
allowed,  on 
notion,  to  take 
the  money  out 
«>f  court, 
though  the 
defendant  has 
rendered  him- 
self into  cus- 
tody since  the 
time  for  putting 
in  bail,  if  there 
be  no  aflSdavit 
of  merits  on 
his  part. 


Newman  and  Another,  Assignees,  &c.  against 

Hodgson. 

JDUSBY  had,  in  this  term,  obtained  a  rule  to  shew 
cause  why  the  sum  of  60/.,  deposited  in  the  hands 
of  the  sheriff  of  Cumberland  by  the  defendant,  in  lieu  of 
bail,  and  since  brought  into  court  by  the  sheriff  pur- 
suant to  the  statute  (43  G.  3.  c.  46.  s.  2.),  should  not  be 
paid  out  to  the  plainti£&,  with  costs  out  of  the  sum  of 
10/.  in  like  manner  deposited  and  brought  into  court, 
the  defendant  not  having  put  in  and  perfected  bail  in 
due  time. 

F.  Pollock  now  shewed  cause  upon  an  affidavit,  stating 
that  the  defendant  had  been  rendered  by  a  Judge's  order 
in  this  cause,  since  the  date  of  the  rule  nisi,  and  was 
in  custody. 

Busby  contr^.  The  render  is  too  late ;  and,  therefore, 
by  the  statute  48  G.  3.  c.  46.  5. 2.,  which  b  not  varied, 
as  to  this  point,  by  7  &  8  G.  4.  c.  ^l.^  the  plaindfik  are 
entitled  to  have  the  money  paid  oven  In  Parker  v. 
Turner  {a\  where  money  had  been  dqiosited,  and  an 

(a)  S  CldU.  Mep,  71. 

application 
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application  was  afterwards  made  for  an  enlargement  of 
the  time  for  putting  in  bail,  which  had  not  been  per- 
fected in  due  course,  the  Court  required  an  affidavit  of 
merits;  here  the  defendant  makes  none* 
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18SK 

Newman 

HODGSOK. 


Per  Curiam.  On  consideration,  we  think,  as  the  ren- 
der was  not  in  due  time,  and  there  is  no  affidavit  of 
merits,  the  plaintiffs  are  entitled  to  what  they  claim. 
This  is  analogous  to  the  case  of  an  application  to  stay 
proceedings  commenced  upon  a  bail-bond  where  bail 
baa  not  been  perfected  in  time ;  and  there  an  affidavit 
of  merits  is  always  required.     The  rule  must  be 

Absolute.. 


Doe  dem.  Allen  against  Ovens. 


Mondayt 
May  9th. 


EJECTMENT  for  a  messuage,  &c      At  the  trial  Apenon 
1       1  f^     .  whoae  residence- 

before  Bosanquet  J.,  at  the  last  Spring  assizes  at  and  property 

Gloucester^  it  appeared  that  the  premises  were  leasehold,  diocese  of 

situate  in  the  parish  of  Frampton  Cotterel,  in  the  diocese  ^n""!^^!^"* 

of  Gloucester ,.  that  the  lessor  of  the  plaintiff'  was  the  ^"^"^"  ^^  ;„ 

executor  of  Thomas  Fletcher ^  who  in  his  lifetime  was  the  way  met 

with  an  ac- 

tenant  of  the  premises;  that  Fletcher  was  in  the  habit  of  cident,  in  con- 

sequence  of 

doing  jobs  with  a  horse  and  cart,  and  that  on  the  16th  which  he  was 

taken  to  the 

of  April  1829  he  was  going  with  the  horse  and  cart  as  j^m/o/ inBrm. 
usual  from  his  house  in  Frampton  Cotterel  to  Bristol^  ^^^  (^ud 
and  on  the  way  met  with  an  accident,  in  consequence  of  ^i^^^  ^f 
which  he  was  taken  to  the  infirmary  in  the  city  and  ^^"^^^^^"^ 

,  Probate  of  his 

wfll  was  granted  by  the  Bishop  of  Gloucester:  Held,  that  the  probate  was  regular,  for  the 
testator  had  died  in  ilinere,  and  this  was  a  case  within  the  principle  of  canon  92.  Jac*  L, 
which  prorides,  that  when  a  man  dies  on  a  journey,  the  goods  which  he  hath  about  him. 
ihaU  not  cause  his  testament  or  administration  to  be  liable  to  the  prerogative  court* 

E  e  4  diocese      -^  (^ac  -  46^. 
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18S1.        diocese  of  Bristol^  and  died  there  in  a  few  days,  haying 
"■"""       on  the  18th  of  April  made  his  will,  under  which  the  lessor 

Doc  dem. 

Allkn  of  the  plainti£f  claimed.  He  had  no  bona  notabilia  in  the 
OvsKs.  diocese  of  Bristol  at  the  time  of  his  death.  Probate  was 
granted  by  the  Bishop  of  Gloucester.  It  was  objected, 
on  behalf  of  the  defendant,  that  this  was  irregular,  for  . 
that,  under  the  circumstances,  probate  ought  to  have 
been  taken  out  in  the  Prerogative  Court ;  and,  conse* 
quently,  that  the  lessor  of  the  plaintiff  had  no  title*  The 
learned  Judge  refused  to  nonsuit,  but  directed  a  verdict 
for  the  plaintiff,  giving  leave  to  move  that  a  nonsuit 
might  be  entered.     In  this  term 

Ludhm  Serjt.  moved  accordingly  (a).  The  testator 
died  in  the  diocese  of  Bristol^  and  had  bona  notabilia 
in  that  of  Gloucester.  Neither  of  the  diocesan  courts, 
therefore,  had  entire  jurisdiction  in  the  administering  of 
his  effects,  and  it  was  for  the  metropolitan  court  to  grant 
probate.  It  is  said  in  II  Viner^s  Abridgment^  BxecuUn% 
H.  p.  80.  (citing  from  though  not  referring  to  1  BdU^Abr. 
909.  tit.  Executor^  H.  7.)  that  <*  if  a  man  dies  in  a  diocese^ 
not  having  any  goods  there,  but  has  bona  notabilia  in  ano- 
ther diocese,  this  will  be  sufficient  bona  notabilia  for  the 
archbishop  to  grant  administration,  8cc.,  because  the  ordi^ 
nary  where  he  dies,  by  the  law,  is  to  take  as  great  care  of 
the  testator  and  of  his  goods  as  the  other  ordinary  where 
his  goods  are."  [Lord  Tenterden  C.  J.  That  only  shews 
that  the  metropolitan  probate  in  such  a  case  is  not  void.] 
In  4  Inst.  385.  Lord  Coke  describes  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury^  as  '*  the  Court 
wherein  all  testaments  be  proved,  and  all  administrations 
granted,   where  the  party  dying  within  his   province 

(a)  Before  Lord  Tenterden  C.  J.,  LitUedale,  Parke,  and  PaUe$on  Ji. 

hath 
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bath  bona  notabilia  in  some  other  diocese  than  where        1831. 
he  dieth."     It  may  be  said  that  this  objection  is  answered 

Doe  dem. 

by  the  ninety-second  canon,  Jac.  \.{a\  which  provides,  Allen 
^*  that  if  any  man  die  in  itinere^  the  goods  that  he  hath  Ovens. 
about  him  at  that  present  shall  not  cause  his  testament  or 
administration  to  be  liable  unto  the  prerogative  court." 
But  here,  although  the  testator  had  no  residence  in  Bris^ 
tolj  it  does  not  appear  upon  the  evidence  that  he  died, 
strictly  speaking,  in  itinere ;  and  even  if  this  were  so,  it 
is  not  dear  that  the  canon  applies  to  the  present  case. 

Cur.  adv.  wit. 

Lord  Tenterden  C.J.  now  delivered  the  judgment 
of  the  Court.  In  this  case,  which  was  tried  before  my 
Brother  Sosanquet  at  Gloucester,  the  question  was, 
whether  the  lessor  of  the  plainti£^  who  claimed  a  term  of 
years  under  a  will,  of  which  probate  had  been  granted 
by  the  Bishop  of  Gloucester  (the  diocese  where  the  lands 
lie),  had  a  good  title  ?  The  testator  died  in  the  diocese 
of  Bristol^  and,  according  to  the  authority  cited  from 
1 1  Vin.  Abr.  Executors,  p.  80.,  in  ordinary  cases  a  pre- 
rogative probate  would  be  necessary.  But  the  testator  in 
thb  case  died  at  Bristol,  whilst  he  was  in  itinere.  Now, 
the  ninety-second  canon,  Joe.  I.,  provides,  that  where 
a  man  dies  in  a  journey,  his  goods  which  are  with  him 
at  the  time  of  his  death  are  not  bona  notabilia ;  and  we 
think  that  this  case  falls  within  the  principle  of  the 
canon,  which  appears  to  be  this,  that  the  goods  of  the 
party  who  so  dies  are  supposed  to  be,  for  the  purposes  of 
the  jurisdiction  of  the  ordinary,  in  the  place  where  he  is 
domiciled,  notwithstanding  his  personal  absence.  We 
are  therefore  of  opinion  that  the  verdict  was  right 

Rule  refused. 

(a)  4  BurrCs  EccU  Law,  235, 
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Curtis  against  Blow  (a). 

Testator  be-  'T^HIS  wos  an  action  against  an  auctioneer  for  deposit 
tolongan!.  money.     On  the  trial  before  Lord  TetUerden  C.  J^ 

^^M  ^to  ^^  ^®  London  sittings  after  Triniti/  term  1829,  a  verdict 
wTdST  Mdl  ^'^  ^^^"^  ^^^  ^^^  plaintiff  subject  to  the  opinion  of  this 
certain  portion    Court  on  a  case,  in  which  the  followinir  were  the  ma- 

of  It,  after-  ° 

wardi,  to  veat     terial  facts :  — 

in  truftee*  for 

his  daughter.  On  a  Sale  by  auction,  18th  November  1828,  the  plain- 

bill  in  Chancery  tiff  was  the  highest  bidder  for  a  lot  described  as  the 

against  his  ez-  Hfe-interest  of  A.  JB.,   in  90/.  a  year  long  annuities, 

MDiwrUtion  Standing  in  the  name  of  the  Accountant-general.     By 

^^dHuSto-T  ^^^  abstract  of  title  delivered  after  the  sale,  it  appeared 

benefit;  the  that  W.  fV.  had  bequeathed  355L  long  annuities,  subject, 

mitted  assets,  in  the  first  instance,  to  the  payment  of  his  debts,  8tc^ 

and  a  decree 

was  obtained      after  which  his  son  was  to  have  such  portion  of  the  said 

for  the  appro-  ,     .  .  .  . .  .  _ 

priaUon,  within  S55L  long  annuities  as  would  equal  205/.  per  annum, 
death^the  ^  ^ud  the  residue  was  given  to  the  executors  in  trust  for 
wasnot'refemd  ^'  ^'  ^'^^  daughter  for  life,  and  afterwards  in  trust  for 
to  a  Master  in    ^^  children  of  A.  B.     The  annuity  in   question  was 

Chancery  to  ^  ^ 

ascertain  whe-    the  produce  of  such  residue.     The  testator  died  in  Juki 

ther  there  were  ^ 

any  debts  out-     1826,  and  a  suit  was  afterwards  instituted  in  Chancery 

standing;  nor 

did  it  appear  by  A.  B.  against  the  surviving  executor,  in  order  to 
this  was  the  have  the  last-mentioned  annuity  appropriated :  the  ex- 
daughter's         ecutor  in  his  answer  admitted  assets,  and  a  decree  was 

annuity  being 

afterwards  sold,  the  purchaser  brought  an  action  to  recover  back  the  deposit  money^  on  the 

ground  that  no  title  could  be  made.     On  a  case  stating  these  facts : 

Held,  that  there  was  no  suflScient  title  established ;  and  that,  at  least  in  the  absence  of 
a  Master's  report,  it  lay  upon  the  vendor  to  shew  that  there  were  no  debts  outstanding, 
which  could  iS^d  the  annuity. 

'  ^\r  ■  ^ ''    '  J^^*  (a)  Xbis  case  was  argued  and  determined  on  a  former  day  in  the  term, 

but  WIS  unavoidably  omitted  in  its  proper  p!ace« 

made 
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made  in  June  1828,  by  which  it  was  ordered  that  the        18SL 
executor  should  transfer   the  loni?  annuities   into  the       7~. 

®  Curtis 

name  of  the  Accountant-general  in  trust  in  the  said  cause,      '  c^njr 

Blow. 

subject  to  the  further  order  of  the  Court;  and  that  the 
annuity  in  question  should  be  paid  to  A.  B.  during  life, 
or  until  the  further  order  of  the  Court  To  this  title 
the  plaintiff  objected,  that  there  had  not  been  any 
Master's  report  of  debts,  in  the  Chancery  suit,  and  that 
the  fund  decreed  to  be  paid  to  A,  B.  until  the  further 
order  of  the  Court  was  not  clear  from  future  demands 
of  the  testator's  creditors.  On  these  and  other  grounds, 
(which  were  also  discussed  in  arguing  the  case,  but  on 
which  no  judgment  was  given,)  the  plaintiff  declined  to 
complete  the  purchase,  and  brought  an  action  for  the 
dqK)sit  money  which  had  been  paid  at  the  sale.  This» 
case  was  argued  in  the  present  term  by 

Spence  for  the  plaintiff.     The  defendant  could  not 
make  a  good  title  to  this  annuity.^   It  is  charged  on  a 
specific  fund  (355/.  per  annum  in  long  annuities)  which 
the  testator,  in  his  will,  directs  to  be  applied  in  the 
£r8t  place  to  the  payment  of  his  debts,  legacies,  funeral 
and  testamentary  expenses ;   "  and  after  that  shall  be 
done,"  he  gives  to  his  son  such  sum  in  long  annuities 
as  shall  be  equal  to  205/.  per  annum,  after  deducting 
Ikia  proportionate  share  with  testator's  daughter  A.  B,f 
of  the  debts,  &c.  and  as  to  the  residue  of  the  355Lj  he 
1)equeaths  it  to  trustees  for  A.  B.     The  decree  referred 
to  in  the  case  was  made  (in  an  amicable  suit)  without/ 
any  enquiry  into  the  debts.     There  is  nothing  to  pre* 
vent  any  of  the  creditors  from  filing  a  bill  hereafter  to 
have  their  debts__paidL  out  of  the  fimd  on  which  the 
annuity  is  charged.     It  was  the  fault  of  the  parties  ob- 
taining this  decree,  that  it  was  not,  at  the  time  of  the 

suit. 
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1831.  suit,  referred  to  the  Master  to  enquire  and  report  whe- 
ther  or  not  there  were  debts ;  the  vendor  mi^ht  then, 

Curtis  '  ^^  ^ 

gainst  perhaps,  have  been  empowered  to  make  a  good  title.  In 
Lowes  V.  Lush  {a)  it  was  held  sufficient  objection  to  a 
title  offered  by  the  vendor,  that,  by  a  deed  executed 
with  a  view  to  the  sale,  he  had  committed  an  act  of 
bankruptcy  (in  assigning  all  his  effects),  though  it  did 
not  appear  that  there  was  any  debt  existing  upon  which 
a  commission  could  have  issued. 

Henderson  contra.  There  was  no  necessity  in  this 
case  for  a  report  of  the  Master.  A  bill  was  filed  in 
the  usual  course  against  the  executor,  for  the  purpose 
of  having  the  fund,  which  was  the  subject  of  the  be- 
quest, secured  and  appropriated  according  to  the  wilL 
The  prayer  of  such  a  bill  would  be  that  if  the  executor 
did  not  admit  assets,  the  Master  should  enquire  and 
report  But  the  executor  did  admit  assets,  and  the 
Court  made  a  decree  (it  is  to  be  presumed  on  proper 
consideration),  appropriating  the  funds.  By  that  ad- 
mission the  executor  made  himself  personally  liable; 
from  that  time  a  creditor  would  proceed  against  him 
for  any  thing  that  might  be  due,  and  not  follow  the 
fund.  [Lord  Tetiterden  C.  J.  The  admission  is  bind- 
ing as  between  the  parties  to  the  suit,  but  is  it  so 
as  to  others?  Suppose  the  executor  died  insolvent: 
would  a  creditor  be  precluded  from  resorting  to  the 
fund  on  account  of  the  admission  of  assets  ?  If  so,  this 
^ight  be  made  a  contrivance  for  excluding  creditors 
from  their  remedy.]  A  creditor  would  not  be  abso- 
lutely precluded  from  resorting  to  the  fund  even  after  a 
Master's  report,  Gillespie  v.  Alexander  {b).    A  report 

(a)  14  Ves,  547.  {h)  Z  Rusi,  15a 

was 
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was  out  of  the  question  in  this  case;  for  after  an  ad-        183 L 
mission  of  assets  it  is  contrary  to  the  usual  practice  to 

^  '  Curtis 

take  an  account  before  the  Master.  This  may  be  col-  agnimt 
lected  from  Wall  v.  Bushby  [a).  According  to  the  argu- 
ment on  the  other  side,  a  good  title  could  never  be 
made  while  a  fund  remained  subject  to  the  order  of  the 
Court  of  Chancery.  No  doubt  there  ought  to  be  a 
reasonable  certainty  that  the  fund  is  clear  of  debts,  but 
that  may  be  supplied  by  the  executor's  admission  of 
assets,  as  well  as  by  the  Master's  report  It  has  not 
been  shewn  that  there  were  any  debts  outstanding,  and 
it  ought  not  to  be  presumed^  especially  after  a  decree 
made  on  the  contrary  supposition.  [Lord  Tenter^ 
den  C*  J.  That  was  a  very  short  time  after  the  testator's 
death.]  If  the  conclusion  as  to  debts  depended  on  the 
length  of  time  elapsed,  a  line  must  be  drawn  some- 
where, and  it  would  be  very  difficult  to  say  where. 

Spence  in  reply.  The  admission  of  assets  only  operates 
as  between  the  legatee  and  executor,  not  as  against  a  cre- 
ditor. The  executor  might  not  think  himself  interested 
in  disputing  that  there  were  assets.  And  the  admission 
and  decree  were  made  within  less  than  two  years  after 
the  testator's  death.  [Parke  J.  If  an  account  had  been 
taken  by  the  Master,  and  notice  given  for  creditors  to 
come  in,  would  a  creditor  not  doing  so  have  been 
barred  for  the  future  ?  And  if  not,  when  could  a  title 
have  been  made  to  this  property  ?]  The  creditor  would 
probably  not  be  barred ;  but  if  a  reasonable  time  had 
elapsed,  and  none  had  come  in,  it  might  have  rested 
with  the  party  disputing  the  tide  to  shew  that  there  was 
a  reasonable  expectation  of  creditors  coming  forward. 

(n)  1  Bro.  Ch,  C.  484. 

Lord 
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18S1*  Lord  Tenterden  C.J.     The  property  out  of  which 

'       this  annuity  was  to  come  is  bequeathed  after  payment  of 

against  the  testator's  debts,  legacies,  and  certain  other  expenses, 
which  are  charged  upon  the  fund  by  a  prior  and  dbtinct 
clause  of  the  will*  Does  enough  appear  upon  the  case 
to  satisfy  us  that  there  remained  no  debts  to  be  paid  out 
of  the  fund?  There  was  indeed  an  admissicm  of  ass^ 
but  it  has  been  properly  observed  that  the  executor  might 
not  consider  himself  interested  in  disputing  their  exist* 
ence*  It  does  not  seem  to  me  at  all  clear  that  there  may 
not  be  claims  outstanding,  which  might  diminish  the  fund 
so  as  to  leave  too  little  for  the  payment  of  the  annuity.  It 
is  said  the  plaintiff  ought  to  have  shewn  that  there  were 
such  claims ;  but  he  is  a  stranger  to  the  property :  the 
defendant,  who  is  the  agent  of  those  interested  in  it^ 
stands  in  a  different  situation;  and  I  think  the  argu- 
ment that  it  lay  on  him  to  shew  the  non-existence  of 
debts  ought  to  prevail,  and,  consequently,  that  there 
must  be  judgment  for  the  plaintiff. 

LiTTLEDALE  J.  It  seems  to  me  that  in  strictness  a 
good  title  could  not  be  made  to  this  annuity,  since  it 
could  not  be  ascertained  whether  any  of  the  debts 
charged  upon  the  fund,  were  or  were  not  still  out- 
standing. The  executor^s  admission  of  assets  might 
shew  his  opinion,  but  would  not  prevent  creditors,  at  a 
subsequent  time,  from  enforcing  their  claims  upon  the 
fund  specifically  appropriated  for  their  benefit. 

Parke  J.  The  portion  of  long  annuities  constituting 
the  fiind  in  question  was  bequeathed  in  trust  for  the 
testator's  daughter,  after  payment  of  his  debts.  It  was, 
if  the  expression  may  be  used,  a  legacy  in  remainder, 

and 
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and  the  creditors  were  the  prior  legatees;  and  it  is  not  18S1. 
dear  upon  the  case  that  all  those  prior  legatees  have  — — 
received  the  amount  of  their  claims.  If  there  had  been  ngtiinst 
a  reference  to  the  Master,  and  he  had  reported  that 
there  were  no  debts  outstanding,  that  might  have  thrown  . 
it  on  the  plaintiff  to  shew  the  contrary.  But  as  the  case 
now  stands,  it  cannot  be  presumed  that  there  are  no 
demands  upon  the  funds  preferable  to  those  of  the  parties 
claiming  to  dispose  of  the  annuity. 

Patteson  J.  It  was  incumbent  on  the  vendor  to 
take  proper  steps  for  ascertaining  that  none  of  the  prior 
claiitts  upon  this  fund  were  still  unsatisfied.  Not  having 
done  so,  he  has  failed  in  making  out  a  title,  and  the 
plaintiff  must  recover, 

Fostea  to  the  plaintiff. 


Helps  and  Another  against  Winterbottom(«'). 

A  SSUMFSIT  for  goods  sold  and  delivered.     Money  ooodf  wenSfU4^.^y 

counts.     Flea,    that   the    action   did  not   accrue  months'^'credit 
widiin   six   years.      Replication,    that   the  action  did  ^^!^^^ 
accrue,  &c.   and  issue  joined.     At    the   trial  l)efore  bjii  at  two  or 

"^  three  months. 

Pari  J. f  at  the  Yorkshire  Spring  assizes,  1830,  a  wit-  atihepur- 

chaser's  option : 

ness,  named  Kenworthj/^  proved  that  he  had  sold  the  He\A,ParkeJ. 

dubitante,  that 

goods  {Spanish  wool  of  the  value  of  SSL)  to  the  defend-  this  was  in 
ant  on  behalf  of  the  plaintiff,  on  the  20th  of  May  1823 ;  months*  credit, 

andy  con- 
'semently,  that  an  action  for  goods  sold  and  delivered  commenced  within  six  years  from  the 
end  of  the  nine  months  was  iu  time  to  save  the  statute  of  limitations.  ^/y        ^  i/) 

(a)  This  case  was  argued  and  determined  in  Hilary  term,  but  was 
ttiuiToidably  omitted  in  its  proper  place. 

and 
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1831.        and  it  appeared  from  his  evidence  that  the  agreement 
""■""        between  him  and  the  defendant  was  for  six  months' 

Helps 

againu  Credit,  payment  to  be  then  made  by  a  bill  at  two,  or 
BOTTOM.  three,  months  at  the  purchaser's  option ;  and  that  the 
parties  had  dealt  upon  these  terms  before.  Nothing 
.  was  said  in  the  invoice  as  to  the  time  of  payment.  The 
action  was  commenced  on  the  14th  of  Jarmary  18S0, 
and  was  therefore  barred  by  the  statute  if  the  goods 
were  to  be  considered  as  having  been  purchased  at  only 
six  months'  credit  The  learned  Judge,  in  leaving  the 
case  to  the  jury,  said  that  the  goods  must  be  presumed 
to  have  been  sold  upon  the  terms  of  the  former  bar- 
gains, namely,  sbc  months'  credit,  and  then  payment  by 
a  bill  at  two  or  three.  The  jury  found  for  the  plaintiff. 
In  the  following  term  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground  that  no  delivery  and  acceptance  of 
the  goods  had  been  proved;  that,  consequently,  the 
terms  of  the  bargain  could  only  be  proved  by  a  note 
or  memorandum  in  writing;  and  that  the  invoice,  which 
was  the  only  written  memorandum,  said  nothing  of  the 
time  of  payment.     In  Hilary  term,  1831, 

Wightman  shewed  cause.  It  is  true  that,  by  in- 
advertence, the  delivery  and  acceptance  were  not  proved; 
but  this  was  not  made  a  point  at  the  trial,  and  the  ob- 
jection ought  not  to  prevail  now.  Then  Kenworthfs 
evidence  afforded  sufficient  ground  for  the  jury  to  pre- 
sume that  the  contract  was  for  six  months'  credit,  and  a 
bill  aflerwards  at  two  months  or  three ;  and  if  so,  the 
plaintiff  might  bring  an  action  for  goods  sold  and  deli- 
vered at  the  expiration  of  the  nine  months,  and  the 
litatute  would  not  attach  till  six  years  had  elapsed  from 
ibat  timer. 

BladAunie 
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Blackbume  contra.      As  no    delivery  was   proved^       1831. 
eilher  there  is  no  evidence  of  a  contract,  to  satisfy  the       — 

•'  HSLPS 

statute  of  frauds,  or  the  invoice  is  that  evidence.  But  n^aina 
tbe  invoice  says  nothuig  of  the  time  of  credit,  and  bottom. 
terms  cannot  be  superadded  to  those  contained  in  the 
written  instrument  If  they  could,  there  was  no  su£S- 
cieot  proof  of  an  agreement  for  six  months'  credit,  and 
payment  afterwards  by  a  bill  at  two,  or  three,  months, 
at  the  defendant's  option.  And  if  this  had  been  the 
contract,  the  declaration  ought  to  have  been  special, 
and  not  merely  for  goods  sold  and  delivered. 

Lord  Tenterden  C.  J.    It  does  not  appear  that  the 
learned  counsel  for  the  defendant  was  instructed  to  con- 
tend that  there  was  no  delivery*     All  parties  seem  to 
have  taken  it  for  granted  that  the  goods  had  been 
delivered ;  and  I  think,  therefore,  it  would  not  be  doing 
justice  to  grant  a  new  trial  on  account  of  the  defect 
of  proof  in  this  particular.     As  to  the  terms  of  the 
contract)  whether  they  were  or  were  not  for  such  credit 
as  the  plaintiff  alleged,  was  a  question  for  the  jury,  and 
might  have  been  expressly  left  to  them,  if  it  had  been 
desired  on  behalf  of  the  defendant    Then,  supposing 
the  agreement  to  have  been  for  six  months'  credit,  and 
payment  at  the  end  of  that  time  by  a  bill  at  two,  or 
three,  months^J  think  the  action  was  properly  brought 
It 'is  commenced  in  time,  whetlier  the  terra  of  credit  be 
considered  in  the  whole  as  eight  or  nine  months ;  and 
it  appears  to  me  that  no  action  could  have  been  main- 
tained for  goods  sold  and  delivered  till  the  eight  or  the 
nine  months  had  expired.     The  plaintiff  might  have 
brought  an  action  after  the  end  of  the  six  months,  for 
not  giving  a  bill  pursuant  to  the  contract ;  but  then  he 
Vol.  II.  F  f  would 
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18S1. 

Helm 
agahui 
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would  not  have  recovered  the  whole  price  of  the  goodi 
he  would  only  have  been  entitled  to  such  damagei  t 
the  jury  might  have  thought  reasonable  tor  the  famd 
of  contract.  It  was,  indeed,  once  doubted  (bj  Lok 
Alvtinley  C.  J.  in  Duiton  v.  Solomonson  (a)  ),  wfacdier  u 
action  for  goods  sold  and  delivered  would  lie  i^oftlK 
expiration  of  a  contract  of  this  kind,  and  whedier  Ai 
declaration  ought  not  to  be  special;  but  it  bat  beer 
decided  in  other  cases  that  the  action  for  goodr  ipk 
will  lie  {b) ;  and  I  think  that  on  a  contract  like  tb 
present,  a  declaration  at  the  end  of  the  eight  or  hhb 
months  stands  upon  the  same  footing  with  a  dedanlioi 
at  the  end  of  six  months  where  the  credit  is  fcr  te 
time  absolutely.  In  each  case  the  action  for  goodi 
sold  would  not  lie  before  the  expiration  of  the  tBK; 
but  it  may  properly  be  brought  when  the  whole  croft 
has  elapsed. 


LiTTixDALE  J.  If  the  contract  was  for  six  montV 
credit,  and  then  a  bill  to  be  given  at  two,  or  three,  tbtt 
action  was  in  time.  In  Duiton  v.  Sdomomon^  and  sooie 
other  cases  decided  about  the  same  period,  it  was  miidi 
discussed  whether  upon  this  peculiar  kind  of  contrKt 
an  action  for  goods  sold  and  delivered  would  lie  at  the 
end  of  the  six  months;  and  whether  that  was  the  proper 

* 

form  of  action  when  the  time  had  expired  for  which  the 
bill  was  to  be  given.  The  result  of  the  cases  is,  that  at 
the  end  of  the  six  months  an  action  lies  for  not  deliver- 
ing a  bill  according  to  the  contract,  the  party  being 
then  entitled,  not  to  payment,  but  to  a  better  security 

(o)  3  p.  ^  p.  582. 

(6)  See  Brooke  v.  WhUe,  1  New  R.  330. ;  and  MiUer  r.  Shawe,  cited 
in  Muuen  y.  Price,  4  Eitit,  149. 

for 


A   A      # 


d.  It  appears  to  me  that  such  a  declaration,  after 
id  of  the  time  for  which  the  bill  was  to  be  given^ 
necty  and  that  the  action,  commenced  within  six 
afiar  the  expiration  of  the  two,  or  three,  months,  is 
ttired  by  the  statute. 


X  It  is  established  now,  that  where,  on  a 
if  gdodS)  credit  is  given  for  a  certain  number  of 
hSf  and  payment  to  be  made  afterwards  by  a  bill  at 
my  more,  an  acticm  for  goods  sold  and  delivered  wOI 
the  end  of  the  whole  time.  It  was  doubted  by  Lord 
Uejff  in  the  case  which  has  been  referred  to»  whether 
an  action  did  then  lie,  or  whether  the  declaration 
d  net  be  on  the  special  agreement ;  but  it  was  set* 
II  Brooke  v.  White  (a)  that  the  general  form  of  de*-^ 
tkMi  was  proper  in  such  a  case.  But,  in  ^4 
tttiiMtance,  I  have  some  doubt  whether  the  statute 
t  moL  answer,  inasmuch  as  the  agreement  for  giving 
1  is  optional  in  its  form.  The  ground  on  which  it 
been  held  that  indebitatus  assumpsit  lies  at  the  ex- 
ion  of  a  credit  of  the  present  description,  has  been, 
the  contract  substantially  is  for  so  many  months' 
't^  payment  to  be  made  at  the  end  of  that  time,  in 
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18S1.       bill  at  two^  or  three,  months ;  for  I  do  not  see,  in  soch  a 
case,  how  it  caa  be  said  that  th^e  was  any  certain  credit 

XxSLPf 

agqma  (after  the  six  months),  at  the  expiration  of  which  inde< 
bitatus  assnippait  would  li^  for  the  value  of  the  goods; 
the  contract^  as  fiur  as  regards  the  bill^  imng  for  a  time 
which  is  at  the  debtor^s  option.  I  should  be  rather  di»* 
posed  to  say,  here,  that  the  real  contract  was  to  pay  in 
a  bill  at  the  end  of  six  months,  and  that  if  no  bBl  was 
given  at  that  time,  the  agreement  was  broken^  and  tfie 
credit  was  then  at  an  end  (a). 

Patteson  J.  I  do  not  fi^  the  difficulty  wbidi  has 
been  su^^sted  on  account  of  the  option  given  wjdi  re- 
spect to  the  bilL  It  appears  to  me  that  the  credil  wai* 
in  eflfect,  for  nine  months ;  that  the  statute  of  linuli^ng 
would  b^in  to  run  from  the  expiration  of  that  tim^ 
and  that  before  that  period  the  present  action  ooidd  not 
have  been  n^untained,  though  the  plaintiff  mi^t  have 
declared  q)ecially  on  the  omission  to  give  a  bill  at  the 
end  of  six  months.  The  rule  mustf  thereferet  be  dis* 
charged. 

Rule  diflchaiged. 

(a)  See  Price  v.  Nixon,  5  Taunt,  S38. 
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lasi. 


Lewis  against  BiUnthwaite  (a). 

nPRESPASS  for  breaking  and  entering  a  close  of  the  in  copyhold   j'Aic-M  .  rJS 

plaiatiff,  called  TwifMf»<cUedgej  situate  in  the  parish  £  proper^^ 
of  Mo9nfthudo^ej  in  the  county  of  Monmouth,  and  "S^^^^^ 
diggii^  iip  and  subverting  the  earth  and  soil  of  the  "l^^^^l^^ 
sakl  dose,  and  driving,  digging,  and  sinking  levels,  J^*^''' 
SBiies,  shafts,  and  holes  in,  into,  under,  along,  and  maiQuintres- 

pass  against 

thrOQgh  the  said  dose  of  the  plainti£^  and  from  and  the  owner  of  a^ 

adjoining  col- 

Ottt  of  the-^d  levels  so  driven,  &c.  digging  and  getting  liery.for  break* 
litrgis^iailtities  of  earth,  soil,  and  stones.     At  the  trial  i^|therabsoU 
b^>re  Bottand  B.,  at  the  Spring  assizes  for  the  county  Ser«n  °^ 
df  Mmmcndhy  18S0,  it  appeared  that  the  plaintiff  was  a  jJ^^JJ^,^"* 
eopybold  tenant  of  the  manor  of  Abercame,  in  the  committed  oa» 

^^  the  surface. 

eoonty  ot  Monmouth,  of ,  inter  alia,  the  Twin-y-coUedge ,-  Y/^^c-  //"/• 
and  diat  the  defendant  being  in  possession  of  a  colliery 
lying  under  land  adjoining  that  of  the  plmntifi^  opened  a 
levd  under  Tarin'jf'^oUedge,  and  took  coal  therefrom.  It 
was  contended,  that  as  there  was  no  evidence  that  the 
defendant  had  ever  trespassed  on  the  surfiice,  the 
plaintiff  a  copyhold  tenant,  could  not  maintain  an 
action  for  a  trespass  to  the  subsoil,  he  being  in  posses- 
sion of  the  surface  only,  and  the  mines  and  trees  being 
in  the  lord.  The  learned  Judge  directed  the  jury  to 
find  a  verdict  for  the  plaintifl^  but  reserved  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit  A  rule  nisi 
having  been  obtained  for  that  purpose, 

(a)  This  case  was  also  argued  and  determined  in  Hilary  term. 

F  f  3  Bussell 
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18SL  Bussell  Serjt.  and  Blewitt^   in  Hilary  term,  shewed 

^  cause*    If  the  position  contended  for  on  the  part  of  the 

against       defendant  were  correct,  the  lord  might,  by  opening  a  pit 

BrANTHWAITEt     ^  , 

m  some  part  of  his  own  demesnes  or  m  the  wastes  work 
out  the  mines  in  the  manor,  without  trespassing  on  the 
copyholder.  The  lord  has  no  possessory,  but  a  rever- 
sionary interest  only,  as  the  owner  of  the  freehold  and 
inheritance ;  and  the  copyholder  is  in  possession  of  bolfa 
mines  and  trees ;  for,  as  the  claim  of  the  lord  to  both 
rests  upon  the  same  grounds,  what  is  true  with  respect 
to  the  one  is,  in  general,  true  with  respect  to  the  .other. 
A  copyhold  was,  in  its  origin,  a  tenancy  at  will  only. 
A  tenant  at  will,  however,  has  a  possession  of  eveiy 
thing ;  for  a  grant  of  land  passes  every  thing  under  it; 
and  a  demise  of  land  passes  the  same  possessory  interest 
in  every  thing  comprehended  in  that  term,  whether  the 
demise  be  at  will,  for  years,  or  for  life.  It  is  true  that 
the  lessor  of  a  tenant  at  will. may  maintain  trespass 
against  him  if  he  cut  down  the  trees;  because  die 
wrongful  act  of  the  lessee  in  taking  upon  himself  to  cut 
timber  concerns  so  much  the  freehold  and  inheritance^ 
tliat  it  amounts  in  law  to  a  determination  of  the,  will 
1  BoU.  Ahr.  860.;  2  BM.  Abr.  bSb.\  Co.  LUt.  SI  a. 
Hence  it  is  clear,  nevertheless,  that  the  possession  of 
the  trees,  before  die  determination  of  the  will,  was  in 
the  tenant.  The  will  may  be  determined  by  any  act 
of  the  lessor  which  disturbs  the  possession^  and  which 
would  be  wrongful,  except  as  a  determinadon  of  the 
will ;  as,  if  the  lessor,  without .  consent  of  the  lessee, 
enters  and  cuts  down  the  trees  demised.  Co.  IMt.  55b. 
This  also  implies,  that  before  the  determinadon  of  the 
will  the  tenant  is  in  possession  of  the  trees.     It  is  said, 

also, 
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also,  that  if  a  stranger  cut  trees,  the  tenant  at  will        1831. 

shall  have  trespass.     Holers  MSS.,  cited  Co.  Litt.51  b.  '' 
Bote  378.^    That  the  tenant  at  will  has  the  same  pos-       ngamtt 
session  as  tenant  for  years  or  tor  me  is  also  clear  for 


reason,  that  ttoant  at  will  may  take  a  release  of 
:the  inheritance,  and  thereby  his  estate  is  enlarged ;  Com. 
.Dig.  JEstateSy  (H.  3.);  or  a  confirmation  for  his  lif^, 
.  «p6n  which  a  remainder  may  be  dependent  (a). 

That  lestees  for  years  and  for  life  are  in  possession  of 
the  subsoil  cannot  be  questioned;  first,  because  they 
may  work  mines  open  at  the  time  of  the  demise^  though 
the  word  mines  should  not  be  named  therein ;  Claver- 
49ig  ¥•  davering  {b\  Astry  v.  Ballard  (c),  Stoughton  v. 
]Le^h  {d).    Secondly,  because  the  tenant  of  the  parti- 


scalar  estate  must  be  in  possession  of  every  thing  which 
'^bsequently  passes  to  the  remainder"man>  As  livery  of 
-flrisin  cannot  be  made  to  him  in  remainder  without  in- 


^Hnging  the  possession  of  the  lessee,  the  law  allows 
liy^ry  made  to  the  tenant  of  the  particular  estate  to 
etiiire  to  him  in  remainder;  but  livery~enures  only  in 
^itspect  of  the  supposed  actual  possession  oF  the  lessee. 
Motbmg,  therefore,  can  pass  to  the  remainder-man  but 
•that  which  is  in  possession  of  the  lessee;  and  as  the 
whole  estate  does  pass  to  the  remainder-man,  it  follows, 
of  course,  that  the  tenant  of  the  particular  estate  is  in 
possession  of  the  whole. 

That  the  tenant  cannot  cut  timber  or  open  uiinc$, 
•arises,  not  from  any  exception  or  reservation  out.  of  tlic 
grant,  but  because  the  possession  is  given  to  him  for  a 
limited  time  only,  after  which  the  thing  dembed  goes^a 

(a)  ZLe^nu  15.  {b)  2  P.  fTww.SSS.  (c)  2  Mod.  193. 

(d)  1  Tauni,  402.     And  see  Saunders**  ca9»,  5  B^.  \2h. 

F  f  4f  another, . 
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18S1.        another,  who  is  entitled  to  have  it  in  the  same  state  as 
'  it  was  at  the  time  of  the  errant.     The  lessee,  therefore, 

Lewis -~  -° 

against  cannot  diminish  in  quantity  or  alter  in  its  nature  the 
thing  demised,  by  cutting  trees,  digging  for  mmes,  or 
changing  arable  into  pasture,  or  vice  versiL  The  only 
remedy,  however,  which  the  remainder-man  has  against 
the  tenant,  further  shews  the  possession  of  the  lessee, 
viz.  an  action  of  waste.  For  it  was  held  in  Goodright  v. 
Vivian  (a),  after  consideration  of  the  authorities,  that 
waste  lies  not  where  the  place  in  which,  &c.  is  no  part 
of  the  demise. 

Then,  as  a  tenant  at  will  has  the  same  possession  as 
a  tenant  for  years  or  for  life,  and  as  they  are  in  pos- 
session of  the  whole,  it  follows  that  the  copyholder  is 
also  in  possession  of  the  whole.  For  a  copyhold,  though 
originally  a  tenancy  at  will,  is  now  something  more; 
and  whatever  is  true  of  a  tenancy  at  will,  in  respect  of 
possession,  must  be  true  also  of  a  copyhold.  Copyholds 
are  to  be  governed  by  the  rules  of  the  common  law, 
unless  a  particular  custom  intervenes,  Fisher  v.  Wi^{i)» 
And  in  Heydon  and  SmitWs  case(c),  Foster  J.  said, 
''  Without  a  custom,  the  lord  cannot  fell  the  trees  grow- 
ing on  the  copyhold  any  more  than  upon  a  lease  for 
years;"  and  it  was  held  there,  that  a  copyholder  might 
maintain  trespass  for  cutting  trees  growing  on  his  copy- 
hold, even  against  the  lord.  The  lord  and  the  copy- 
holder, therefore,  are  in  the  same  respective  situations 
with  regard  to  the  possession  of  mines  and  trees  as  the 
remainder-man  and  the  tenant  for  years. 

The  only  ground  upon  which  the  position  on  the 
other  side  could  be  supported  is  a  supposed  reserv- 

(a)  SEast,  190.  {b)   12  Mod,  301.  (c)   Godb.  112, 

ation 
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ation  or  exception  out  of  the  grant     That  there  is  no       183 1. 
express  exception  is  clear,  and  in  the  absence  of  custom,       — — 

Lewis 

npon  what  principle  can  such  an  exception  be  implied  ?  offmut 
From  the  cases  of  Bourne  v.  Tt^lor{a)  and  Whiteckurch 
T.  H6twortty{b)^  it  is  clear  that  no  such  implied  excep- 
tion or  reseryation  exists ;  for  if  there  were  an  exception, 
Aei«  wocdd  be  a  power  to  enter  upon  the  copyhold 
aad  open  mines.  But  in  Bourne  v.  Taylor  it  was  held^ 
that  the  lord  cannot,  without  a  custom,  enter  on  the 
oopyhold  to  bore  and  dig  for  mines ;  and  in  Whiteckurch 
y»  Hdtworthy^  that  he  cannot,  without  a  custom,  enter 
to  cut  trees.  It  foUowis,  therefore,  of  course,  that  the 
lord,  merelj  as  such,  could  not  claim  the  benefit  of  an 
jjiylied  reservadcm. 

CampbeU  contrit.  There  is  no  express  authority  to 
diew  that  a  copyholder  may  maintain  an  action  for  a 
trespass  committed  in  the  subsoil.  It  may  be  conceded 
that  a  tenant  at  will  has  the  same  possession  as  a  te^ 
Hint  for  life  or  for  years,  and  may  therefore  have  a 
rdeaae  of  the  inheritance  or  a  confirmation  for  his  life. 
There  is  a  distinction,  however,  between  a  fireehold. 
and  a  copyhold  interest  In  copyholds  the  interest  in 
the  ami  belongs  to  the  lord ;  the  tenants  of  the  manor 
hold  at  will,  according  to  the  custom  of  the  manor. 
The  interest  of  the  copyhold  tenant  is  analogous  to 
that  of  a  person  holding  under  a  lease,  in  which  there 
is  a  reservation  of  minerals ;  and  it  is  clear  that  the 
landlord  may  demise  to  a  tenant,  reserving  to  himself 
minerals,  without  a  right  of  breaking  the  soil.  So  the 
lord,  when  he  originally  granted  the  surface  to  a  copy- 
hold tenant,  may  be  considered  as  having  retained  in 

(a)  10  East,  189.  (b)  4  M,  ij-  S,  340. 

himself 
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J  SSI.       himself  the  freehold  in  the  soil.     Bourne  ▼•   Taylor 
'       only  shews  that  the  lord  of  a  manor  has  no  right  to 

Liwis 

ag^dnat  enter  upon  the  copyholds  within  hb  manor,  under  which 
there  are  mmes  and  vems  of  coal,  m  order  to  bore  for 
and  work  the  same^  and  that  the  copyholder  may 
maintain  trespass  agunst  him  for  so  doing.  There  the 
lord  entered  on  the  surface  of  the  land.  Here  the  de- 
fendant tocdL  the  coal  from  the  subsoil,  and  committed 
no  trespass  on  the  surface.  It  was  observed  by  the 
Lord  Chief  Justice  in  Bfftoe  y.  Breni(m{a\  that  in 
many  manors  the  lord  is  entitled  to  minerals,  though  he 
lias  no  right  to  come  upon  the  land  to  take  them. 
The  lord  may  have  demised  the  upper  stratum  of  the 
soil,  6ut  not  certain  strata  below;  and  if  so»  they  are 
not  in  the  tenant's  possession,  and  trespass  must  lie  at 
the  suit  of  the  lord  for  breaking  and  entering  into  the 
mines  within  them.  [Lord  Tenierden  C.  J.  Trover  is 
the  form  of  action  most  generally  adopted.]  There  the 
plaintiff  could  only  recover  the  mercantile  value  of  the 
minerals  taken.  Whitchurch  v.  Hdworthy  {b)  is  the 
authority  which  presses  most  strongly  against  the  de- 
fendant There  it  was  decided,  that  the  lord  of  a  manor 
has  no  right  to  enter  on  a  copyhold  of  inheritance  and 
cut  timber  for  his  own  use^,  leaving  sufficient  for  botes  and 
estovers,  if  there  be  no  custom  in  the  manor.  But  trees 
differ  in  this  respect  from  minerals.  The  tenant  has  an 
interest  in  the  growing  trees,  in  lop  and  crop  and  shade, 
house-bote  and  plough-bote,  but  he  has  no  interest  in 
minerals.  There  is  no  decision  or  dictum  to  shew  that, 
in  the  case  of  copyhold,  the  possession  of  them  is  in 
the  tenant. 

(«)  8  A  4"  C.  737.  (6)  4  ilf.  4-  S,  340. 

Lord 
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•    Lord  Tenterden  C.J.    I  am  of  opinion  that  tres->        1831. 
.pass  is  maintainable.     It  is  well  established  that  pro-       """"""' 

Xswis 

f)erty  may  be  in  one  person  and  possession  in  another.        agmnu 

-,,  t  9  f  1  •  .1-1  .B»A1IIHWAIT«. 

cAlthough,  therefore,  the  property  m  a  mme  be  m  the 
iiord,  it  does  not  follow  that  possession  of  it  may  not  be 
in  .the  copyholder.  The  property  in  trees  is  in  .the 
lord,  yet  the  possession  of  .them  is  in  .the  toiant;  and 


die  latter  may  maintain  trespass  even  against  the  lord 
■for  catting  down  trees.  Unless,  therefore^  there  be  a 
distinction  between  trees  on  .  the  surface  of  the  soil 

m 

and .  minerals  below,  the  authorities  cited  as  to  trees 
are  in  point  No  decision  or  dictum  has  been  cited 
.which  warrants  any  such  dbtinction.  The  general  rule 
that  he  who  has  the  surface  has  the  subsoil,  it 


..seems  to  me  that  the  copyholder  has  possession  of  the 
-finbsoil,  though  he  may  have  no  property  in  it.  The 
authorities  cited  to  shew  that  a  lessee  at.  will  may  take 
A  release  of  the  inheritance  whereby  his  estate  is  en- 
laigedj.tor  a  confirmation  for  his  life  upon  which  a 
remaind^  may  be  dependent,  are  in  favour  of  this  opi- 
nion. As,  then,  the  possession  of  a .  mine  is  in .  the 
^anpyfaolder,  and  not  in  the  lord,  the  former  may  main* 
lain  trespass  for  an  entry  upon  it.  The  rule  for  entering 
a  nonsuit  must  be  discharged. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  It  is 
nd ^ disputed . that  a  freeholder,  or  one  holding, under 
him  for  life,  for  years,  or.  at  will,  has  possession  of  the 
soil  from  the  surface  to  the  centre  of  the  earth ;  but  it 
is  said  that  there  is  a  distinction  in  this  respect  between 
a  copyholder  who  is  the  tenant  at  will  of  the  lord  and  a 
tenant  of  a  freeholder ;  that  as  the  absolute  property  in 

the 
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Lswis 

agamti 

BftAimiWAitt. 


1831.  the  freehold  is  in  the  lord,  the  property  in  the  mine 
must  be  in  him;  and  that  as  the  plaintiff  could  not 
make  use  of  these  minerals,  he  cannot  maintain  an 
action  Bgainst  a  wrongdoer  for  committing  a  tseapass  in 
the  soil  below  the  surface.  But  if  the  posses^n  of  the 
mine  were  not  in  the  copyholder,  it  would  be  diffieok  to 
say  to  what  extent  any  portion  of  the  subsoH  bdoitged 
to  him.  I  am  of  opinion  that  although  the  property  in 
the  mine  may  be  in  the  lord,  he  has  not  such  a  posses* 
soiy  right  in  it  as  to  entitle  him  to  maintaBi  treaposi 
i^gainst  a  wrongdoer ;  and  that  the  eopyhdd;  tenant  has 
sodi  a  possessory  right;  and  may  recover  sobstanlial 
damages  for  any  actual  injury  done  to  the  snrfiKe,  and 
nominal  damages  for  a  trespass  conunitled  below  the 
surfiMse.  The  authorities  as  to  trees  are  in  point.  In 
Com.  Dig^  tit  Cofyhold^  (K)  1^  it  is  said,  ^  And  if  die 
ktrd  cut  down  trees  where  by  custom  the  cc^yhoider 
^all  have  the  lops,  an  action  on  the  ease  lies  against 
the  lord;"  and  1  Boll.  Abr.  108.  is  cited.  And  afier- 
warrds,  "  So  if  a  stranger  cut  down  trees  upon  a  copy* 
bold,  the  copyholder  shall  have  an  action  upon  the 
esse  for  the  loss  of  shade,  fhiit,  &c.,  thougk  it  was 
awt  the  custom  for  him  to  take  the  trees,"  to  which 
point  Jefferson  v.  Jeffersoti  {a)  is  cited.  And  it  is  far- 
ther said  that  the  copyholder  in  such  a  case  may  have 
trespass.  It  seems  to  me  that  the  possession  of  the 
soil  is  in  the  copyholder  from  the  surface  down  to  the 
centre  of  the  earth.  Here  it  appears  that  the  defendant 
came  into  the  plaintiff's  subsoil  by  breaking  through 
from  a  shaft  bdow  the  surface.  That  being  so,  I  think 
trespass  is  maintainable. 

(a)  3  Lev,  131. 

Taunton 
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Taunton  J.  haviqg  been  counsel  in  the  cause  gave        1831. 
no  opinion,  "I 

agauiii 

BlUMTHWAITI. 

Patteson  J.  There  is  no  distinction  between  a 
tenant  holding  under  a  freeholder,  and  a  copyholder 
holding  at  the  will  of  the  lord,  according  to  the  custom 
of  the  manor,  as  far  as  possession  of  the  property  is 
conoemcd.  Although  the  copyholder  may  have  no  right 
to  make  use  of  the  minerals,  he  has  a  sufficient  posses- 
rixm  to  entitle  him  to  maintain  trespass  against  a  wrong* 
doer. 

Rule  discharged  {a). 

(a)  Dnriog  BSary  term  Parke  J.,  and  during  Easier  term  Taunion  J* 
oniaOy  nt  in  the  btil  court>  hearing  motions,  &c. 
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18SI. 


REGULA  GENERALIS. 
Easter  Term,  1  W.  4.  1831. 

fl 

It  is  ordered^  That  instead  of  the  words  '^  the 
month  of  Easter  or  Morram  of  all  Soulsj"  contained  ub 
the  rule  of  this  Court  of  Easter  term,  in  the  fifth  year 
of  King  William  and  Queen  Mary^  for  regulating  the. 
proceedings  upon  declarations  delivered  to  prisoners  lAt 
gaol,  ^e  words  **  thirteenth  day  oi  Easter  term,  and 
thirteendi  day  of  Micluielmas  term,"  be  respectively  sub- 
stituted, unless  such  thirteenth  day  should  happen  to  be 
a  Sunday^  and  then,  that  the  fourteenth  days  of  those 
terms  respectively  be  substituted. 


MEMORANDUM- 

In  the  course  of  this  term  William  Walton^  of  Uth 
€oMs  Inn,  Esquire,  was  appointed  one  of  His  Majesty's 
counsel  learned  in  the  law,  was  called  within  the  bar, 
and  took  his  rank  accordingly. 


END    OF    EASTER   TERM. 


CASES 


ARGUED  AND  DETERMINED  1831. 


DC  TBI 


Court  of  KING'S  BENCH, 


nr 


Trinity  Term, 


In  the  First  Year  of  the  Reign  of  William  IV.  (a) 


Martha  Richards  against  William  Richards. 

nPHIS  was  an  action  on  a  promissory  note^  dated  the  a  married  ^/5S<^  ~^^^^ 

20th  of  Naoember  1817,  for  payment  to  Martha  "^^(^J^^ ^5^^ 

Richards  of  800/.,  with  lawful  interest,  for  value  r6-  "^"^^^iJ^rM^y 
ceived.    The  defendant  pleaded,  first,  the  general  issue;  that  character,/^  ^^s.  ttz. 

and  leDt  the 

secondly,   the  statute  of  limitaticMis.     The  cause  was  same  to  her 

husband,  and 

tried  before  Bosanquet  J.  at  the  Somerset  Spring  assize  took  in  return 

for  it  the  joint 

1830.     It  appeared  that  the  note  was  the  joint  and  and  several 
several    note    of    Thomas    Richards^   senior,     WiUiam  no«e!?har 
Richardsy  and  Thomas  Richards.     Martha  Richards^  the  Jl|^'^er*per- 
payee  of  the  note,  and  present  plaintiff,  was,  at  the  time  J|^^^^^^ 
when  the  note  was  made,  the  wife,  and,  when  the  action  »f  terejt :  Held, 

'  ^9  that  although 

she  could  not 
hare  maintaioed  any  action  upon  the  note  during  the  lifetime  of  her  husband,  yet  that  he 
having  died,  and  it  having  been  given  for  a  good  consideration,  it  was  a  chose  in  action 
surviving  to  the  wife,  and  that  she  might  maintain  an  action  upon  it  against  either  of  the 
other  makers  at  any  time  within  six  years  after  the  death  of  her  husband,  and  recover 
interest  from  the  date  of  the  note.  / 

(a)  Dunng  this  term,  Patteson  J.  usually  sat  m  the  bail  court  to  hear  i7f^ 

motions,  &c, 

was  /^ac.  yoi- 


Richards. 
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1831.       was  brought,  the  widow,  of  Thomas  Richards^  senior, 
^  one  of  the  makers  of  the  note ;  he  died  on  the  1 1th  of 

Richards 

agftinti  July  1827-  The  sum  for  which  the  note  was  given  was 
money  which  belonged  to  the  plaintiff  as  administratrix 
of  Samuel  Reynold^  her  first  husband,  and  arose  from 
the  paying  off  some  securities  given  to  Beynoldj  and 
which  securities  were  discharged  and  the  money  paid, 
in  the  lifetime  of  Thomas  Richards^  the  second  husband. 
The  jury  found  a  verdict  for  the  plaintiff  for  the  prin- 
cipal  money  and  interest  from  the  date  of  the  note.  In 
Easter  term  1830,  a  rule  nbi  was  obtained  to  enter  a 
Donsiiil;  or  reduce  the  damages  to  300/. 

JB.  Bayly  in  Easter  term  shewed  cause.  The  pro- 
missory note  was  a  chose  in  action;  and  not  having 
been  reduced  into  possession  by  the  husband,  it  sur- 
vived to  the  wife.  She,  therefore,  may  now  maintain 
an  action  on  it.  The  statute  of  limitations  is  no  answer, 
because  the  plaintiff  having  been  a  feme  covert  at  the 
time  the  note  was  given,  no  right  of  action  accrued  to 
her  till  the  death  of  her  husband,  and  she  commenced 
her  suit  within  six  years  after  that  event.  She  is  en- 
titied  to  recover  interest  from  the  date  of  the  note  by 
the  express  terms  of  the  contract  between  the  parties. 

Erie  and  FMett  contrti.  First,  the  note  is  altogether 
void ;  and,  secondly,  if  it  be  valid,  the  statute  of  limit- 
ations is  a  bar  to  this  action.  First,  the  note  was  void 
in  the  first  instance.  No  action  could  be  maintained 
on  it,  as  tne  husband  of  the  present  plaintiff  must  have 
joined  witn  her  as  a  plaintiff,  and  he  must  have  been  at 
the  same  time  either  a  defendant  or  liable  to  the  other 
defendants,  his  sureties,  for  contribution,  if  the  action 

bed 
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bad  been  brought  against  them  alone.  No  action  can  1831* 
be  maintained  where  the  same  person  is  a  co-plaintiff  „ 
and  co-defendant,  or  a  co-plaintiff  and  liable  to  the  de*  J'^'^ 
fendant  for  contribution,  Teague  v.  Hubbard  {a\  Spar^ 
raw  V.  Chisman  {Jb).  In  the  latter  case  one  of  the  plain- 
tiffs undertook  to  the  defendant  to  provide  for  the 
note  at  maturity;  he  was  therefore  bound  to  indem- 
nify the  defendant,  and  it  was  held,  consequently,  that 
the  plainuffs  could  not  sue.  If  the  note  was  originally 
such  that  no  action  was  maintainable  on  it,  no  subse« 
quent  change  of  circumstances  could  create  a  right  of 
action  on  it*  Besides,  if  a  personal  action  is  suspended 
by  the  voluntary  act  of  the  party  entitled  to  it,  it  is  for 
ever  gone  and  discharged.  Thus  if  an  obligor  is  made 
executor  to  an  obligee,  and  administers  some  of  the 
goods,  but  does  not  prove  the  will,  and  dies,  the  debt  is 
extinguished,  Wankfard  v.  Wankford{c\  So  if  a  feme 
obligee  marries  an  obligor  it  is  an  extinguishment ;  it  is 
a  release  in  law  of  the  debt,  for  it  is  the  act  of  the 
obligee  herself,  5f>  John  NeedhanCs  case  [d).  Also  where 
the  contract  is  joint  and  several,  and  the  right  of  action 
is  suspended,  and  gone,  as  to  one  of  the  joint  contractors, 
it  is  the  same  as  if  it  had  been  a  joint  cause  of  action  only, 
and  it  b  discharged  as  to  all  the  contractors,  Cheetham 
V.  Ward(e).  Here  it  was  the  voluntary  act  of  the  wife 
to  take  a  security  from  her  husband;  and  as  during 
coverture  the  right  of  action  was  thereby  suspended,  it 
was  for  ever  extinguished.  The  note  is  also  void,  be- 
cause it  is  payable  on  a  contingency  only,  and  not  at  all 

(a)  8  J?,  4  C.  345.  {h)  9  0.^0.  241. 

(c)  1  Saik.  299.  (d)  8  Rep.  268* 

(0   1  Bos,  i  Pul.  630.  and  the   Year  Books,  21  Ed,  4,  81  b,  and 
SI  JSr.  7.  29^  there  cited. 
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1881.  ^ventfr  If  the  husband  had  Burvived  the  wife  payment 
"•"— ^  could  never  have  been  enforced.  The  time  of  payment 
^fofiui  wa9  qnc^rtaios  and  might  or  might  not  ever  bappeo^ 
Ccl^han  v.  Cooke  {a).  Further,  the  plaintiff  cannot 
maintain  her  actions  because  the  note  is  in  tfie  nature 
of  a  chattel ;  it  therefore  belongs  to  the  executors  of 
th^  husband,  and  does  not  survive  to  the  wife.  In 
M^NcUage  v,  HoUawnf  {b)  it  was  held  that  a  bill  of  eK-< 
<}hange  payable  to  a  feme  sole,  who  married  before  the 
same  was  dues  was  in  the  nature  of  a  personal  cbattd, 
and  that  the  husband  might  sue  in  his  own  nane 
without  joining  his  wife,  although  the  latter  had  not 
indorsed  the  bilL  PhiUiskirk  v.  Plu€k(X)eU(c)  shews  that 
husband  and  wife  may  sue  on  a  promissory  note  made  to 
the  wife  daring  coverture. 

But,  assuming  the  note  to  be  valid,  the  right  of 
action  is  barred  by  the  statute  of  limitations.  Where 
several  have  a  right  of  action,  and  some  are  under  a 
disability,  but  the  statute  begins  to  run  against  one^  it 
(grates  as  a  bar  to  all,  Peny  v.  Jackson  {d).  Here  the 
statute  began  to  run  against  the  husband ;  it  therefore  n 
a  bar  to  the  right  of  the  present  plaintiff  At  all  events 
interest  cannot  be  recovered  for  the  time  that  ran  during 
the  lifetime  of  tlie  husband ;  for  as  no  action  on  the 
note  could  have  been  maintained  during  his  lifetime, 
there  was  during  that  time  no  forbearance  of  the  prin« 
cipal  money.  Besides,  as  there  was  no  one  in  esse 
entitled  to  enforce  payment,  no  interest  would  accrue, 
Murray  v.  The  East  India  Company  {e). 

Cttr.  adv.  vult. 

(a)   l§lUet,S98.  {b)   1  J9.<J-^.  218. 

(c)  2  Jtf.  4^  &  SS5.  (rf)  4  r.  B.  516. 

(0  SB.^A.  204. 
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Lord  TEMTERiyEN  C.  J.  in  the  course  of  this  term  de-        ISSt. 
livtred  the  judgment  of  the  Court  (a).     After  stating  the       — - 

Richards 

fiMtsof  the  case,  he  procee<lcd  as  follows  :•—  The  money  joioinii 
fbr  which  the  note  was  given  was  fent  bj  Martha 
Bickardsj  ettber  to  her  husband,  by  that  means  ren- 
dering the  other  two  makers  of  the  note  sureticj?  for 
him,  or  eke  it  was  lent  to  the  three  makers  jointly,  or 
dse  to  one  of  the  other  two  makers,  by  that  meana 
raidering  the  husband  and  the  other  maker  sureties. 
Bat  for  the  purposes  of  the  present  enquiry,  it  may 
be  taken  to  have  been  lent  to  the  husband,  which  is  the 
least  favourable  state  of  circumstances  for  the  plaintiff's 
right  of  action.  The  case  was  argued  last  term,  and, 
upon  a  consideration  of  it,  we  are  of  opinion  that  the 
verdict  should  stand  both  for  the  principal  and  interest. 
We  consider  that  tlie  money  was  lent  to  the  plaintiff's 
bttsban4»  and  that  the  other  makers  of  the  note  were 
foreties  for  hrm,  which,  as  I  before  stated,  is  the  most 
mifiivourabte  state  of  circumstances  for  the  plaintiff's 
right  to  recover.  We  entirely  concur  in  one  of  the 
arguments  urged  for  the  defendant,  that,  at  the  time 
when  the  note  was  given,  no  action  could  be  brought 
upon  it;  none  could  be  brought  against  the  husband, 
because  he  must  have  joined  the  wife  as  plaintifl^  and 
then  he  would  be  both  plaintiff  and  defendant,  and  none 
could  be  brought  against  the  other  makers,  because  they 
being  sureties  fbr  the  husband,  if  he  and  his  wife  had 
recovered  against  them,  they  would  have  had  an  action 
against  him  to  recover  the  money  which  they  had  so 
paid. 

(a)  The  case  was  argued  before  Lord  TaUerden  C.  J.,  IMUedaU, 
ParlMf  and  Paiteson  Js. 
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But  upon  the  death  of  the  husband  a  new  state  of 
things  arose,  and  the  question  is,  how  that  affects  tli6 
plaintiff's  rights.  The  defendant  contends,  that  as  the 
note  in  the  first  instance  was  such  a  one  as  could  not 
be  sued  upon  at  law,  it  always  continued  so,  and  that 
no  change  of  circumstances  could  create  a  right  of 
action,  when  none  existed  originally.  But  we  think  that 
conclusion  does  not  follow.  The  note  was  not  void; 
it  was  a  good  note  in  form,  and  there  was  a  good  con- 
sideration for  it ;  it  was  a  meritorious  security,  though 
the  forms  of  legal  proceedings  would  not  allow  an  action 
to  be  brought  upon  it. 

The  objections  to  proceeding  at  law  are  merely  <rf'a 
technical  nature,  and  they  only  apply  to  tlie  mode  of 
enforcing  the  security  ;  and  if  these  technical  objections 
cease  to  exist,  there  seems  no  reason  why  the  remedy  on 
the  note  should  not  be  put  on  the  same  footing  as  if  no 
such  objection  had  existed  when  the  note  was  given.  And 
that  being  so,  it  is  to  be  considered  whether  the  plaintiff's 
right  to  recover  be  affected  by  any  other  circumstances 
in  the  case. 

The  general  rule  of  law  is,  that  choses  in  action,  which 
are  given  to  the  wife  either  before  or  after  her  marriage, 
survive  to  her  after  the  death  of  her  husband,  provided 
he  has  not  reduced  them  into  possession. 

It  is  material  to  consider,  whether  the  note  be  a  per- 
sonal chattel  or  be  a  chose  in  action ;  if  it  be  a  personal 
chattel,  then  it  belongs  to  the  husband,  and  the  property 
in  it  would  vest  in  the  husband,  and  on  his  death  would 
go  to  his  executors,  even  though  he  died  in  the  lifetime 
of  his  wife.     The  case  of  M^Neilage  v.  HoUoway  {a)  has 


(a)  1^.  j-^.  218, 
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been  cited  to  shew  that  this  note  is  a  personal  chattel,        18SL 
and  that  the  property  became  vested  in  the  husband ;       " 

RfCHARDt 

but  without  considering  whether  the  observations  made        againu 

1  I  •    1         1  i.«.  RICH4BM. 

in  that  case  are  correct,  we  thmk  the  present  differs  ,  -^^  • 
from  it  in  this  respect,  that  there  the  instrument 
existed  before  the  marriage,  and  the  husband  brought 
the  action  in  the  lifetime  of  the  wife ;  and  the  question 
was,  what  effect  the  marriage  had  upon  it?  but  here 
the  note  was  given  by  the  husband  himself  to  the  wife 
after  the  marriage,  and  the  wife  survived  the  husband  \ 
and  to  hold  that  to  be  a  personal  chattel  vesting  abso-* 
lutely  in  the  husband  would  be  to  make  the  note  a 
nullity  at  the  time  of  its  creation.  And  weareof  opinion 
that,  as  a  promissory  note  in  the^rdinary  course  c)f 
diings  is  a  chose  in  action,  jhere  is  nothing  in  this  case 
to  taEelTout  of  the  common  rule,  that  choses  in  action 
given  to  the  wife  survive  to  her  after  the  death  of  her 
husband,  unless  he  has  reduced  them  into  possession. 
In  Co.  Liu.  351  h.  it  is  said  ^^  the  marriage  is  an  absolute 
gift  of  all  chattels  personals  in  possession  in  her  own  right, 
whether  the  husband  survive  the  wife  or  no ;  but  if  they 
be  in  action,  as  debts  by  obligation,  contract,  or  other- 
wise, the  husband  shall  not  have  them  unless  he  and  his 
wife  recover  them.  And  of  personal  goods  en  autre 
droit  as  executrix  or  administratrix,  &c.  the  marriage  is 
no  gift  of  them  to  the  husband  although  he  survive  his 
wife."  In  Garforth  v.  Bradley  {a)  Lord  Hardwtcke  says, 
that  where  a  chose  in  action  comes  to  the  wife,  whether 
vesting  before  or  after  marriage,  if  the  husband  die  in 
the  lifetime  of  the  wife,  it  will  survive  to  the  wife,  with 

(a)  2  Ves,  675. 
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Richards 

against 
Richards. 


should  be  discharged,  both  as  relates  to  the  new  trail 
and  also  as  to  the  reduction  of  the  damages. 

Rule  discharged. 


Street  against  Blay. 


A  person  who 
sy-IU:'   haspurchisttl 

.  a  horse  war- 
11/  IfOO  ranted  sound, 
»'A   ^^V'  sold  it  again, 
^  L     O  and  then  re- 
i/v    ^/  ?  purchased  it, 
ftZ'~WHO  cannot*  on  dis- 

,4 1,  J     ooTeringthat 
-  /fij~    the  horte  was 
/  r/    t-f  f  uniound  when 
4**  ••*7  first  sold,  re. 


IS^ 


cOi^c 


A  SSUMPSIT  for  a  horse  sold  and  delivered.  Plea, 
the  general  issue.  At  the  trial  before  Lord  Ten- 
terden  C.  J.,  at  the  sittings  in  London  after  Trinity  term 
1850,  the  following  facts  were  proved.  The  defendant, 
a  horse-dealer,  bought  the  horse  of  the  plainti£^  war- 
ranted sound,  at  43/.,  on  the  2d  oi  February  1830,  and 
.     ^  on  the  same  day  sold  him  to  a  customer,  Mr.  Bailey^ 

quire  the  •  "^  *' 

original  vendor  for  45/.     This  purchaser,  after  havinir  the  horse  in  his 

to  take  it  back  .  ^  .... 

again;  nor  can  possession  a  day,  parted  with  him  in  exchange  to  an- 

the  unsound-  Other  person,  who  also  kept  him  a  day,  and  then  sold 

a^n'^  such  ^i>^  again  to  the  defendant  for  30/.     It  did  not  appear 

price^'  Buf be  ^^^  there  was  any  warranty,  except  on  the  first  sale. 

may  give  the 
breach  of 
warranty  in 
evidence  in 
reduction  of 
damages. 

SenMci  that 
the  purchaser 
o^tL  specific 
chtatk  under 
wananty,  hav- 
ing once  ac- 
cepted it,  can 
in  no  instance 
return  the  chat- 
tel, or  resist  an 

action  for  the  price,  on  the  ground  of  breach  of  warranty,  unless  in  case  of  fraud,  or  czpran 
agreement  authorizing  the  return,  or  consent  of  the  vendor. 

But  where  the  contract  is  executory  only  when  the  chattel  is  received,  as  where 
goods  are  ordered  of  a  manufacturer,  and  he  contracts  to  supply  them  of  a  certain  quality, 
or  fit  for  a  certain  purpose,  the  vendee  may  rescind  the  contract  if  the  goods  do  not 
answer  the  warranty,  provided  he  hss  not  kept  them  longer  than  was  necessary  for  the 
purpose  of  trial,  or  exercised  the  dominion  of  an  owner  over  them,  as  by  selling  them. 

Jjj  i  jury. 


On  the  9th  of  February  the  defendant  sent  the  horse  back 
to  the  plaintiff's  premises,  alleging  that  he  was  unsound, 
and  had  been  so  at  the  time  of  the  purchase  on  the  2d, 
and  requiring  the  plaintiff  to  receive  him  again.  The 
horse,  when  so  returned,  was  lame.  The  plaintiff  in- 
sisted that  he  was  not  bound  to  take  the  horse  back,  and 
brought  this  action  to  recover  the  purchase-money,  which 
the  defendant  had  nev^r  paid.     Lord  Tenterden  told  the 
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jury,  if  they  were  of  opinion  that  the  Iiorse  was  sound  at  18S1. 
the  time  of  the  first-mentioned  sale,  to  find  for  the  plain-  Z  " 
tiff,  otherwise  for  the  defendant ;  and  in  case  of  their        ag^wut 

Blat. 

finding  for  the  defendant,  he  reserved  for  the  opinion  of 
this  Court  the  question  whether  or  not  the  defendant^ 
after  having  sold  the  horse,  could,  upon  becoming  pos^ 
sessed  of  him  again,  return  him  to  the  plaintiff,  and  re- 
fuse payment  of  the  price  by  reason  of  the  original 
unsoundness  ?  The  jury  found  for  the  defendant.  A  rule 
was  obtained  in  the  next  term,  calling  on  the  defendant 
to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  verdict  entered  for  the  plaintiff  &r  43/.  In  the 
fidlowing  Easter  term 

John  Williams  shewed  cause  (a).  The  ground  of  de-* 
ience  at  the  trial  was,  that  the  horse  was  unsound  when 
sold  to  the  defendant,  and,  consequently,  that  he  was  en- 
titled to  rescind  the  contract ;  to  which  it  was  answered 
that  he  had  lost  that  right  by  disposing  of  the  horse  as 
his  own  to  another  purchaser.  But  this  makes  no  alter- 
ation of  rights  as  between  the  defendant  and  the  plain- 
tiff On  the  9th  of  Februatyf  when  die  defendant 
required  that  the  horse  should  be  taken  back,  there  was 
nothing  to  prevent  him  from  recurring  to  his  bargain 
with  the  plaintiff,  and  the  remedies  upon  it:  he  re- 
turned the  horse,  and  did  so  upon  grounds  which, 
according  to  that  bargain,  the  plaintiff  could  not  resist; 
the  intermediate  transactions  furnished  no  answer ;  the 
plaintiff  was  bound  in  the  first  instance  to  deliver  a 
sound  horse,  and  the  question  was,  whether  he  had 
done  so  or  not  ?  ^Parke  J.  According  to  the  general 
rules  on  the  subject  of  warranty,  a  vendee  is  bound  to 

(a)  Before  Ix>rd  TetOerden  C.  J.,  LUtUdale,  Parke,  and  Pattetim  Ja. 

return 
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18S1.       this  distinction,  that  as  to  those  which  come  during  the 
coverture,  the  husband  may,  for  tbem,  bring  an  action 
agninsi      in  his  own  name,  and  may  disagree  to  the  interest  of 
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the  wife^  and  that  recovery  in  his  own  name  is  equal  to 
reducing  into  possession.  Some  cases  are  mentioned  by 
Lord  Hardwicke  to  prove  what  he  states,  and  many 
others  might  be  added  to  that  effect.  The  same  doc- 
trine, as  to  survivorship!  was  held  by  this  Court  in  the 
course  of  last  term,  in  a  cause  of  Betts^  Administrator^ 
against  Kimptan  (a).  And  there  is  no  doubt  but  that  if 
security  such  as  a  bond  or  note  be  given  to  a  woman 
during  coverture,  the  husband  may,  if  he  pleases,  re* 
duce  it  into  possession,  and  make  it  his  own. 

In  the  present  case,  the  husband  in  point  of  iact  has 
done  nothing  to  make  the  note  his  own,  or  to  reduce  it 
into  possession,  and  it  is  very  questionable  whether  in 
point  of  law  he  could  if  he  had  wished ;  but  that  need 
not  be  considered. 

Then  if  the  property  in  the  note  vested  in  the  wifii 
on  the  death  of  her  husband,  the  parties  to  the  note 
then  living  were  Martha^  the  plaintifi^  the  payee  of  the 
note,  and  William  JUchardSp  and  TAomas  Richards  the 
younger,  the  two  surviving  makers  of  the  note :  there 
was,  therefore,  no  technical  objection  then  remaining  to 
her  bringing  an  action  at  law  upon  it.  And  there  is 
no  objection  on  the  merits,  because  she  is  beneficially 
interested  in  it,  and  the  surviving  makers  have  given 
their  security  for  its  payment. 

It  has  been  said  that  the  note  cannot  be  enforced, 
because  it  is  payable  on  a  contingency.  We  do  not 
think  that  it  can  be  so  considered.     Upon  the  face  of 

(a)  Amet  p.  275. 

it 
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it  there  is  no  contingency;  the  contingency  is  only  as       18S1. 
to  the  persons  who  may   have  a  right  to  enforce  it       

.  RiCHARBi 

under  particular  circumstances.  If  the  husband  die  in  agimH 
the  lifetime  of  the  wife,  then  the  right  to  sue  vests  in 
the  wife:  if,  on  the  other  hand,  the  wife  die  first, 
then  the  note  vests  in  the  administrator  of  the  wife, 
but  that  does  not  create  such  a  contingency  as  to  make 
the  instrument  void  as  a  note.  The  cases  of  contin- 
gency were  much  considered  in  the  case  of  Colehan  v. 
Cooke  (a),  which  was  referred  to  in  the  argument ;  but 
there  is  nothing  in  that  case  to  bring  us  to  the  con- 
clusion that  it  is  void  as  being  payable  on  a  contin- 
gency. 

As  to  the  statute  of  limitations :  the  plaintiff  being  a 
married  woman  is  within  the  protection  of  the  stat 
21  James  \.y  and  she  had  six  years  after  the  death  of  her 
husband  to  bring  the  action.  The  statute  would  have 
run  against  the  husband,  but  upon  his  death  an  action 
accrued  to  her  in  her  own  right;  and  the  rather,  be- 
cause in  her  husband's  lifetime  no  action  at  law  could 
have  been  brought  upon  it. 

Then  as  to  the  amount  of  the  interest  We  think  it 
may  be  recovered  from  the  date;  the  note  professes  to 
be  payable  with  interest;  the  person  to  whom  the 
money  was  lent  has  had  the  benefit  of  it  during  the 
whole  time;  the  husband  was  not  entitled  to  the  benefit 
of  the  interest  in  his  lifetime,  and  the  estate  to  which 
the  plaintiff  was  administratrix  has  been  kept  out  of  the 
money  since  it  was  lent 

Upon  the  whole  of  the  case  we  think  that  the  rule 

(a)  WiUet,  393. 

G  g  4  should 
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Richards 

against 
Richards. 


should  be  discharged,  both  as  relates  to  the  new  trail 
and  also  as  to  the  reduction  of  the  damages. 

Rule  discharged. 


Street  asainst  Blay. 


A  SSUMPSIT  for  a  horse  sold  and  delivered.    Plea, 
the  general  issue.     At  the  trial  before  Lord  T'en- 
terden  C.  J.,  at  the  sittings  in  London  after  Trinity  term 
1850,  the  following  facts  were  proved.     The  defendant, 
a  horse-dealer,  bought  the  horse  of  the  plaintiff,  war- 
ranted sound,  at  43/.,  on  the  2d  o{  Febmofy  1830,  and 
jn .  1^  '  -"'    T'  -^       on  the  same  day  sold  him  to  a  customer,  Mr.  Bailey^ 
'i'^f    wiginal  vendor  for  45/.     This  purchaser,  after  having  the  horse  in  his 

»-**<[      to  take  it  back  ^  .,     ,.       .  , 

*^'  *^^  again;  nor  can  possession  a  day,  parted  with  him  m  exchange  to  an- 
other person,  who  also  kept  him  a  day,  and  then  sold 
him  again  to  the  defendant  for  30/.     It  did  not  appear 


A  person  who 

^  a  horse  war- 
\l/  -fOr.   ranted  found, 
^ »    ^  -r/  >old  it  again, 
^  C     6  and  then  re- 
i^/  ?  purchased  it* 
ffi'-W^lC  cannot*  on  dis- 
//^^     ooTering  that 
-  /^•T     the  horse  was 
,  ^.     -.^  unsound  when 
/^••*7  first  sold,  re. 


he,  by  reason  of 
the  unsound- 
ness, resist  an 
action  by  such 

priw^'  Buf he   ^^^  ^^"^^  ^^^  *"y  warranty,  except  on  the  first  sale. 

may  give  the 
breach  of 
warranty  in 
eridence  in 
reduction  of 
damages. 

Semble^  that 
the  purchaser 
of  a  specific 
chattel  under 
warranty,  bar- 
ing once  ac- 
cepted it,  can 
in  no  instance 
return  the  chat- 
tel, or  resist  an 

action  for  the  price*  on  the  ground  of  breach  of  warranty,  unless  in  case  of  fraud,  or  czprais 
agreement  authorizing  the  return,  or  consent  of  the  vendor. 

But  where  the  contract  is  executory  only  when  the  chattel  is  received,  as  where 
goods  are  ordered  of  a  manufacturer,  and  he  contracts  to  supply  them  of  a  certain  quality, 
or  fit  for  a  certain  purpose,  the  vendee  may  rescind  the  contract  if  the  goods  do  not 
answer  the  warranty,  provided  he  has  not  kept  them  longer  than  was  necessary  for  the 
purpose  of  trial,  or  exercised  the  dominion  of  an  owner  over  them,  as  by  selling  them. 


On  the  9th  of  Pebruary  the  defendant  sent  the  horse  back 
to  the  plaintiff's  premises,  alleging  that  he  was  unsound, 
and  had  been  so  at  the  time  of  the  purchase  on  the  2d, 
and  requiring  the  plaintiff  to  receive  him  again.  The 
horse,  when  so  returned,  was  lame.  The  plaintiff  in- 
sisted that  he  was  not  bound  to  take  the  horse  back,  and 
brought  this  action  to  recover  the  purchase-money,  which 
the  defendant  had  nev^r  paid.     Lord  Tenterden  told  the 


/iSac.JJ^i 


jury. 
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jury,  if  they  were  of  opinion  that  the  Iiorse  was  sound  at  1831. 
the  time  of  the  first-mentioned  sale,  to  find  for  the  plain-  Z  ' 
tiff,  otherwise  for  the  defendant ;  and  in  case  of  their        against 

Blat. 

finding  for  the  defendant,  he  reserved  for  the  opinion  of 
this  Court  the  question  whether  or  not  the  defendant, 
after  having  sold  the  horse,  could,  upon  becoming  pos^ 
sessed  of  him  again,  return  him  to  the  plaintiff,  and  re- 
fuse payment  of  the  price  by  reason  of  the  original 
unsoundness?  The  jury  found  for  the  defendant.  A  rule 
was  obtained  in  the  next  term,  calling  on  the  defendant 
to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  verdict  entered  for  the  plaintiff  &r  43/.  In  the 
following  Easter  term 

John  WiUiams  shewed  cause  (a).  The  ground  of  de-* 
ience  at  the  trial  was,  that  the  horse  was  unsound  when 
sold  to  the  defendant,  and,  consequently,  that  he  was  en- 
titled to  rescind  the  contract;  to  which  it  was  answered 
that  he  had  lost  that  right  by  disposing  of  the  horse  as 
his  own  to  another  purchaser.  But  this  makes  no  alter- 
ation of  rights  as  between  the  defendant  and  the  plain- 
tiff. On  the  9th  of  Fehiwryy  when  the  defendant 
required  that  the  horse  should  be  taken  back,  there  was 
nothing  to  prevent  him  from  recurring  to  his  bargain 
with  the  plaintiff,  and  the  remedies  upon  it:  he  re- 
turned the  horse,  and  did  so  upon  grounds  which, 
according  to  that  bargain,  the  plaintiff  could  not  resist; 
the  intermediate  transactions  furnished  no  answer ;  the 
plaintiff  was  bound  in  the  first  instance  to  deliver  a 
sound  horse,  and  the  question  was,  whether  he  had 
done  so  or  not  ?  {Parke  J.  According  to  the  general 
rules  on  the  subject  of  warranty,  a  vendee  is  bound  to 

(a)  Before  Ix>rd  Tenterden  C.  J.,  LUtUdale,  Parke,  and  Pattetfm  Ja. 

return 


Blat. 
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18S1.  retarn  the  article  as  soon  as  be  discovers  the  unsound* 
■~~"  ness;  and  he  ought  not,  by  letting  it  oat  of  bis 
astdnu  hands,  to  delay  the  return.]  If  the  horse  had  con- 
tinued out  of  the  defendant's  possession,  so  that  be 
oould  not  return  him,  the  unsoundness,  when  dis- 
covered, would  still  have  been  a  ground  for  reducing 
the  plaintiff's  demand,  or,  if  the  price  had  been  paid, 
for  recovering  back  such  portion  of  it  as  Exceeded  the 
real  value  of  the  horse.  But  here  it  so  happens,  that  at 
the  time  when  the  question  arises  between  the  plaintiff 
and  defendant,  the  horse  is  in  the  defendant's  hands,  so 
that  he  has  the  power  of  returning  him.  The  dealings 
of  the  defendant  with  other  parties,  and  any  profit 
which  he  may  have  made  by  them,  cannot  alter  the 
question,  whether  or  not  the  plaintiff  fulfilled  his  own 
contract  with  the  defendant  The  jury  have  found  that 
he  did  not,  and  there  is  no  reason  for  disturbing  the 
verdict 

The  Attome^General  and  Erie  contri.  The  defend- 
ant could  not  resist  this  action  unless  he  would  have 
been  entitled,  under  the  same  circumstances,  to  sue  the 
plaintiff  for  a  breach  of  warranty.  A  defence  of  this 
kind  is  in  the  nature  of  a  cross  action  upon  the  war- 
ranty, and  is  admitted  in  order  to  avoid  circuity  of  pro- 
ceedings. If,  therefore,  the  facts  be  such  that  the 
defendant,  if  he  had  sued  on  the  warranty,  could  not 
have  made  out  a  claim  to  indemnity,  neither  is  he  en- 
titled to  allege,  against  the  present  demand,  that  the 
article  furnished  to  him  was  not  such  as  it  was  repre- 
sented to  be.  Now,  in  the  action  on  a  warranty,  the 
plaintiff  is  entided  to  such  damages  as  will  indemnify 
him  for  his  loss  by  the  difference  in  value  between  the 

thing 
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thing  bargained  for  and  that  actually  delivered.  Taaoers  1831. 
V.  Barreti  {a)  (by  Btdler  J.),  Fielder  v.  Starkin  (6),  and  — 
by  Lord  Ellenborotigh  in  Paj/ne  v.  fVhale{c);  and  here  no  a^miut 
loss  had  been  suffered ;  on  the  contrary,  the  defendant 
has  gained  by  the  transaction.  He  could  not,  therefore 
have  recovered  for  the  breach  of  warranty,  nor  can  be 
make  it  a  defence  to  this  action.  IParke  J.  As  there 
was  a  breach  of  contract,  he  would  have  been  entitled 
to  nominal  damages,  though  it  happened  that  by  subse- 
quent circumstances  he  did  not  sustain  the  damage  that 
might  naturally  have  been  expected  from  the  plaintiff's 
de&ult.]  The  attempt  to  return  the  horse  could  not 
avail  the  defendant  as  a  rescinding  of  the  contract.  To 
claim  that  right,  a  purchaser  ought  only  to  have  used 
the  article  so  far  as  was  necessary  to  give  it  a  fair  trial. 
Okell  V.  Smith  (d).  In  Parker  v.  Palmer  {e)  it  was  held, 
that  the  vendee,  having  put  the  commodity  up  for  sale 
(though  he  bought  it  in  again),  could  not,  after  assuming 
such  dominion  over  the  goods,  return  them  to  the  ven-* 
dor  on  the  ground  that  they  did  not  answer  to  the 
samples.  Here  the  defendant  actually  parted  with  the 
horse.  If  a  contract  is  to  be  rescinded,  all  parties  must 
be  placed  in  statu  quo,  Hunt  v.  Silk{g).  It  is  im- 
possible here  to  say  that  the  plaintiff  was  restored  to 
that  situation.  The  horse  had  passed  through  several 
hands,  in  which  various  liabilities  may  have  attached  to 
it  by  bankruptcy  or  other  means,  which  would  afiect 
the  title  of  a  party  into  whose  possession  it  afterwards 
came.  It  is  too  late  for  the  defendant  to  revert  to  his 
right  against  the  plaintiff  under  the  original  contract : 
he  is  now  possessed  of  tlie  horse  by  a  new  purchase 

(fl)  1  T.R.  133.  (^)  iH.B.n. 

(c)  7  East,  274.  (rf)  1  Stark.  N.  P,  C  107. 

\e)  AB.iA,  387.  {g)  5  East,  449. 

from 
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1831.       from  a  different  party,   and   he  cannot  avail  himself 
""  of  that  possession  to  rescind  the  former  bargain. 

Stekxt 

ngainst  CuT,  odv.  VuU. 

Blat. 

j.-^ts  —/^j^  In  the  present  term  Lord  Tenterden  C.J.  delivered 

the  judgment  of  the  Court  t  — 

We  have  taken  time  to  consider  of  this  case,  and  are 
now  of  opinion  that  the  rule  ought  to  be  made  absolute  • 
for  a  new  trial,  unless  the  parties  can  agree  to  enter  a 
verdict  for  the  plaintiff  for  a  sum  less  than  the  full 
amount. 

The  facts  of  the  Case  were  these  :  —  The  plaintiff,  on 
the  2d  of  February^  sold  the  horse  to  the  defendant  for 
43/.,  with  a  warranty  of  soundness.  The  defendant  took 
the  horse,  and  on  the  same  day  sold  it  to  Bailey  for 
45/.  Bailey^  on  the  following  day,  parted  with  it  in  ex- 
change to  Osborne :  and  Osborne^  in  two  or  three  days 
afterwards,  sold  it  to  the  defendant  for  30/.  No  war- 
ranty appeared  to  have  been  given  on  any  of  the  three 
last  sales.  The  horse  was,  in  fact,  unsound  at  the  time 
of  the  first  sale ;  and  on  the  9th  o^  February  the  defend- 
ant offered  to  return  it  to  the  plaintiff,  who  refused  to 
accept  it.  The  question  for  consideration  is,  whether 
the  defendant,  under  these  circumstances,  had  a  right  to 
return  the  horse,  and  thereby  exonerate  himself  from  the 
payment  of  the  whole  price  ? 

It  is  not  necessary  to  decide,  whether  in  any  case  the 
purchaser  of  a  specific  chattel^  who,  having  had  an  ap- 
pottunity  of  exercising  his  judgment  upon  it,  has  bought 
it,  with  a  warranty  that  it  is  of  any  particular  quality  or 
description,  and  actually  accepted  and  received  it  into  his 
possession,  can  afterwards,  upon  discovering  that  the 
warranty  has  not  been  complied  with,  of  his  own  will 

only, 


♦ 
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only,  without  the  concurrence  of  the  other  contracting        1831. 
party,  return  the  chattel  to  the  vendor,  and  exonerate        

Strkt 

himself  from  the  payment  of  the  price,  on  the  ground  agama 
that  he  has  never  received  that  article  which  he  stipu- 
lated to  purchase.  There  is,  indeed,  authority  for  that 
position.  Lord  Eldon^  in  the  case  of  Curtis  v.  HaU" 
nay  (a),  is  reported  to  have  said,  that  *^  he  took  it  to  be 
clear  law,  that  if  a  person  purchases  a  horse  which  is 
warranted  sound,  and  it  afterwards  turns  out  that  the 
horse  was  unsound  at  the  time  of  the  warranty,  the  buyer 
might,  if  he  pleased,  keep  the  horse  and  bring  an  action 
on  the  warranty,  in  which  he  would  have  a  right  to 
recover  the  difference  between  the  value  of  a  sound 
horse  and  one  with  such  defects  as  existed  at  the  time  of 
the  warranty ;  or  he  might  return  ike  horse  and  bring 
an  action  to  recover  the  full  money  paid ;  but  in  the  latter 
case,  the  seller  had  a  right  to  expect  that  the  horse 
should  be  returned  in  the  same  state  he  was  when  sold, 
and  not  by  any  means  diminished  in  value;"  and  he 
proceeds  to  say,  that  if  it  were  in  a  worse  state  than 
it  would  have  been  if  returned  immediately  after  the 
discovery,  the  purchaser  would  have  no  defence  to  an 
action  for  the  price  of  the  article.  It  is  to  be  implied 
that  he  would  have  a  defence  in  case  it  were  returned  in 
the  same  state,  and  in  a  reasonable  time  after  the  disco- 
very. This  dictum  has  been  adopted  in  Mr.  Starkie^s 
excellent  work  on  the  Law  ofEvidence^  part  iv.  p.  6^5.  \ 
and  it  is  there  snid  that  a  vendee  may,  in  such  a  case, 
rescind  the  contract  altogether  by  returning  the  article, 
and  refuse  to  pay  the  price,  or  recover  it  back  if  paid. 
It  is,  however,  extremely  difficult,  indeed  impossible,  to 

(a)  3  E$p.  N.  P.  C.  83. 

reconcile 
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18S1.        reconcile  this  doctrine  with  those  cases  in  which  it  has 
been  held,  that  where  the  property  in  the  specific  chattel 

StmiT 

ttifmHsi  ^  has  passed  to  the  vendee,  and  the  price  has  been  paid,  he 
has  no  right,  upon  the  breach  of  the  warranty,  to  retam 
:.the  article  and  revest  the  property  in  the  vendor,  and 
reoover  the  price  as  money  paid  on  a  consideration 
which  has  failed,  but  must  sue  upon  the  warranty,  unless 
there  has  been  a  condition  in  the  contract  authorising 
the  return,  or  the  vendor  has  received  back  the  chattel, 
and  has  thereby  consented  to  rescind  the  contract,  or 
has  been  guilty  of  a  fraud,  which  destroys  the  coetraet 
altogether.  WeUon  v.  Damnes  {a\  Tamers  v.  Barreii{Jt)^ 
Payne  v.  Whale  (c),  Paaoer  v.  WeUs  {d\  and  Emanuel  v. 
DaHe(e)j  where  the  same  doctrine  was  applied  ta  an 
exchange  with  a  warranty,  as  to  a  sale,  and  the  vendee 
held  not  to  be  entitled  to  sue  in  trover  for  the  chattel 
delivered,  by  way  of  barter,  for  another  received.  If 
these  cases  are  rightly  decided,  and  we  think  th^  are^ 
and  they  certainly  have  been  always  acted  upon,  it  is 
clear  that  the  purchaser  cannot  by  his  own  act  idonc^ 
unless  in  the  excepted  cases  above  mentioned,  revest  the 
property  in  the  seller,  and  recover  the  price  when  poid^ 
on  the  ground  of  the  total  (allure  of  consideration ;  asd 
it  seems  to  follow  that  he  cannot,  by  the  same  mean% 
protect  himself  from  the  payment  of  the  price  on  tlie 
seme  ground.  On  the  other  hand,  the  cases  have 
established,  that  the  breach  of  the  warranty  may  be 
given  in  evidence  in  mitigation  of  damages,  on  the  prii^ 
ciple,  as  it  should  seem,  of  avoiding  circuity  of  actioi^ 
Cormack  v.  Gillis  {g\  King  v.  Boston  {h) ;  and  these  is 

(a)   I  Dfiug.  25.  {b)  1  T.  R,  153. 

(c)  7  Eatt,  21  A.  (d)  Dmig.  24.  n. 

(0  3  Campb,  29D.  (g)  Qted  7  EaU^  48a 
(A)  7£a</,481.  n. 

no 


18  ordered  from  a  nianufacturer,  who  contracts  that  it 


shall  be  of  a  certain  quality,  or  fit  for  a  certain  purpose, 
and  the  article  sent  as  such  is  never  completely  ac- 
cepted by  the  party  ordering  it.  In  this  and  similar 
cases  the  latter  may  retuni  it  as  soon  as  he  discover  the 
defect,  provided  he  has  done  nothing  more  in  the  mean 
time  than  was  necessary  to  give  it  a  fair  trial,  Okell  v. 
SmM  (a) ;  nor  would  the  purchaser  of  a  commodity,  to 
be  afterwards  delivered  according  to  sample,  be  bound 
to  receive  the  bulk,  which  may  not  agree  with  it ;  nor 
after  having  received  what  was  tendered  and  delivered 
as  being  in  accordance  with  the  sample,  will  he  be  pre* 
duded  by  the  simple  receipt  from  returning  the  article 
within  a  reasonable  time  for  the  purpose  of  examination 
and  comparison.  The  observations  above  stated  are 
intended  to  apply  to  the  purchase  of  a  certain  specific 
chattel^  accepted  and  received  by  the  vendee^  and  the 
property  in  which  is  completely  and  entirely  vested 
in  him. 

But  whatever  may  be  the  right  of  the  purchaser  to 
return  such  a  warranted  article  in  an  ordinary  case, 
there  is  no  authority  to  shew  that  he  may  return  it  where 

(a)  1  Siark.  N,  P.  C.  107. 

the 
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no  hardship  in  such  a  defence  being  allowed,  as  the        1831. 
plaintiff  ought  to  be  prepared  to  prove  a  compliance 

Strict 

with  his  warranty,  which  is  part  of  the  consideration  for        t^nat 
the  specific  price  agreed  by  the  defendant  to  be  paid. 

It  is  to  be  observed,  that  although  the  vendee  of  a 
^>eeific  chattel,  delivered  with  a  warranty,  may  not  have 
a  right  to  return  it,  the  same  reason  does  not  apply  to 
cases  of  executory  contracts,  where  an  article,  for  instance, 
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1831.  the  purchaser  has  done  more  than  was  consistent  with 
^^^^  the  purpose  of  trial ;  where  he  has  exercised  the  domi- 
^°*~*  nion  of  an  owner  over  it^  by  selling  and  parting  with  the 
property  to  another,  and  where  he  has  denved  a  p^«~ 
niary  benefit  from  it#  These  circumstances  concur  in 
the  present  case;  and  even  supposing  it  might  have 
bam_  competent  for  the  defendant  to  return  this  horse, 
after  having  accepted  it,  and  taken  it  into  his  possession, 
if  he  had  never  parted  with  it  to  another,  it  appears  to 
us  that  he  cannot  do  so  after  the  re-sale  at  a  profit* 

These  are  acts  of  ownership  wholly  inconsistent  with 
the  purpose  of  trial,  and  which  are  conclusive  against 
the  defendant,  that  the  particular  chattel  was  his  own; 
and  it  may  be  added,  that  the  parties  cannot  be  placed 
in  the  same  situation  by  the  return  of  it,  as  if  the  con- 
tract had  not  been  made,  for  the  defendant  has  derived 
an  intermediate  benefit  in  consequence  of  the  bargain, 
which  he  would  still  retain.  But  he  is  entided  to  reduce 
the  damages,  as  he  has  a  right  of  action  against  the 
plaintifi^  for  the  breach  of  warranty.  The  damages  to 
be  recovered  in  the  present  action  have  not  been  pro- 
perly ascertained  by  the  jury,  and  there  roust  be  a  new 
trial,  unless  the  parties  can  agree  to  reduce  the  sum  for 
which  the  verdict  is  to  be  entered ;  and  if  they  do  agree^ 
the  verdict  is  to  be  entered  for  that  sum. 

Rule  absolute  on  the  above  terms* 
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1831. 


Sir  James   Shaw,    Baronet,   Chamberlain  of    ^^f^^^^ 

'  Ma\f  25th. 

London,  against  Pope. 

AN  action  of  debt  was  commenced  against  the  defend*  Th®  common  v,^^    ,7/ 
councilor  tho^y^-       ^^ 

ant  in  the  lord  mayor's  court  of  the  city  of  London,  dty  or  London  '  '^  - 

,  ,       .      ^*^«  l>y  custom 

for  penalties    incurred  by  working  a  cart  for  hire  in  a  right  to  make 

the. city,  without  licence  from  the  president  and  gover-  regulating  carts 

nors  of  Chrises  Hospital.     The  defendant  sued  out  a  the  city  for  hira, 

habeas  corpus  in  this  court,  and  the  lo^d  mayor,  aider*  numbw"! 

men,  and  sheriffs  havinir  made  their  return,  a  rule  nisi  *^®"*'"8  ^^ 

'  ,  ^  '  and  regulating 

was  obtained  for  a  procedendo.  ^^  manner  in 

'^  which  tbeysball 

The  return  stated  that  the  lord  mayor,  aldermen,  and  be  licensed.  A 

•      .  by-law  was 

sheriffs  of  London,  in  common  council  assembled,  had,  made  in  com- 

^  .         .  .  roon  council, 

from  time  immemorial,  had  the  government  and  regu-  that  4;^  of  such 
lation  of  ail  cars  and  carts  working  for  hire  within  the  more,  should, 
city,  and  been  accustomed  to  make  and  pass,  and  of  J^^  goveraors  * 
right  ought  to  have  made  and  passed,  and  still  of  right  ^^t^^lx^^ 
ouirht,  &c,  acts  and  ordinances  for  the  better  orderinff  lowed  or  li- 

°  °   censed  to  work 

and  regulating  of  such  cars  and  carts  worked  for  hire  for  hire  within 

.  .    .  the  city: 

within  the  city,  and   for  limiting  and  restraining  the      Held,  that 
number  of  cars  and  carts  to  be  allowed  to  be  worked  for  was  supported 
hire  within  the  same  city,  and  for  licensing  the  same,  and  J^^^  tharthe"^ 
relating  the  manner  in  which  such  cars  and  caru  ^r^, 
should  be  licensed  and  made  known.     The  return  then  <^f"""8  ^^ 

rightly  and  ex 

stated,  in  the  usual  manner,  the  custom  (ratified  by  char-  necessitate  de. 

*^  legated  by  the 

ter)  for  the  lord  mayor  and  aldermen,  with  consent  of  the  common  coun- 
cil to  a  smaller 
commonalty  in  common  council,  to  make  ordinances  for  body.  And  (on 

1    .         ,        t  1   «<      •  1      motion  for  a 

remedying  hard  or  defective  customs,  or  matters  newly  procedendo, 

1.  1  .J  J  .  jt    p  i«i  after  return  toa 

arising  which  required  amendment,  and  lor  which  no  habeas  corpus, 

obtained  by 
a  party  sued  on  the  by-law]  t!iis  Court  refused  to  inquire  whether  or  not  the  number  of 
420  was  reasonable. 

Vol.  II.  H  h  remedy 
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18dl.        remedy  had  been  provided ;  such  ordinances  being  rea- 
sonable,  not  prejudicial  to  the  king  or  his  people,  nor 

oj^hia  repugnant  to  the  laws  or  statutes  of  England.  The 
return  then  set  out  an  ordinance  of  common  oouncil  of 
the  11th  of  May  1829,  reciting  and  repealing  certain 
parts  of  a  former  ordinance  made  in  1681,  entitled 
<*  An  Act  for  the  government  of  cars,  carts,  carrooms, 
carters  and  carmen,  and  for  the  prevention  of  fraud 
in  the  buying  and  spelling  of  coals.'*  By  one  of  the 
repealed  clauses  of  this  last-mentioned  ordinance,  it 
was  enacted,  that  the  number  of  420  cars,  and  no 
more,  should,  by  the  president  and  governors  of  Chrisfs 
Hospital^  be  allowed  or  licensed  to  work  for  hire  within 
the  city  oi  London  or  the  liberties  thereof;  that  each 
of  them  should  be  made  known  by  having  the  city  arms 
upon  the  shafl,  and  a  piece  of  brass  with  the  number 
upon  it ;  and  that  if  any  person  should  presume  to  work 
any  car  or  cart  within  the  said  city  or  liberties  for  hire, 
by  himself  or  servants,  not  being  duly  licensed  or  allowed 
as  aforesaid,  such  person  so  offending  should  forfeit 
135. 4£?.,  to  be  recovered  as  was  after  mentioned.  By 
another  clause  (also  repealed),  it  was  enacted,  that  no  cars, 
&C.  should  be  kept  or  worked  by  any  wharfingers,  wood- 
mongers,  or  other  retailers  of  fuel,  but  such  cars,  &c  as 
were  part  of  the  420  to  be  licensed  as  before-mentioned, 
under  the  same  penalty  of  IS;,  ^d.  The  new  ordinance 
re-enacted  these  clauses  without  any  material  alteration, 
except  that  the  penalties  were  raised  to  SU  The  return 
further  stated  that  the  defendant  was  taken  and  detained 
by  virtue  of  a  bill  original  prosecuted  against  him  in 
the  lord  mayor's  court  on  the  last-mentioned  act  of 
common  council,  in  a  plea  of  debt  upon  demand,  of  20/., 
which  was  still  depending. 

Sir 


Fori. 
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Sir  James  Scarlett  and  Crawder  now  shewed  cause  183L 
against  the  rule  for  a  procedendo.  The  return  is  ob-  "7 
jectionable  on  two  grounds.  First,  that  part  of  the  by-  offAut 
law  which  relates  to  the  licensing  by  the  president  and 
governors  of  Ckrist's  Hospital  is  not  supported  by  the 
custom*  The  return  sets  out  a  custom  for  the  common 
council  to  pass  enactments  for  the  ordering  of  cars  and 
carts  worked  for  hire  within  the  city,  limiting  their 
number,  licensing  them,  and  regulating  the  manner  in 
which  they  shall  be  licensed  and  made  known.  Now 
licensing  implies  a  power  of  selection;  a  discretion  to  be 
exercised ;  and  if  the  discretionary  regulating  power  is 
Tested  by  custom  in  the  common  council,  they  are  not 
authorized  to  delegate  it  to  the  president  and  governors 
of  Chrisfs  Hospital.  Secondly,  the  by-law  is  unreason- 
able in  limiting  the  number  of  carts  and  cars  to  be  em- 
ployed in  the  city  of  London  to  420.  If  that  was  a 
proper  number  in  1681,  it  cannot  be  so  now  that  the 
trade  of  the  city  is  so  gready  increased.  The  limitation 
operates  as  a  restraint  on  all  trades :  the  common  council 
have  a  right,  and  ought,  to  amend  a  by-law  when  it 
grows  prejudicial  to  the  people ;  and  if  they  fail  to  do  so 
the  law  becomes  liable  to  be  disputed. 

Erie  contra.  Supposing  the  by-law  did  operate  in 
restraint  of  trade,  it  may  be  good  if  supported  by  a  cus- 
tom ;  this  was  admitted  in  Clark  v.  Denton  (a).  In  the 
present  case  the  custoch  fully  bears  out  the  by-law. 
An  ordinance  limiting  the  number  of  carts  plying  for 
hire  in  London  to  420  was  held  good  in  Player  v.  Jen- 
tins  (6) ;  and  in  Player  v.  Verc  (c),  a  by-law  similar  in 

(fl)  1  B,  4'  Ad.  92.         (6)  Sid.  284.         (c)  Shr  T.  Raym.  28S.  324. 

H  h  2  part 
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18S1.  part  to  the  present  (limiting  the  number  of  carts  to  420, 
— "^^  and  giving  the  control  over  them  to  the  president  and 
against  govcmors  of  Christ's  Hospital)  was  held  good  as  to  that 
part.  The  power  of  limiting  the  number  is  incidentally 
recognized  in  Kete  v.  MicheU{a\  and  that  of  licensing 
in  the  statute  30  G*  2.  c.  22.  s.  3.  The  right  of  dele- 
gating this  latter  authority  is  expressly  within  the  custom 
to  make  ordinances  for  regulating  the  manner  in  which 
cars,  &c.  shall  be  licensed.  The  licensing  by  deputy 
was  objected  to  in  Player  v.  Vere  (6) ;  and  the  answer  was 
returned  which  may  be  given  here,  that  ^^  the  exercise 
of  power  in  all  great  bodies  ought  to  be  delegated,  and 
it  is  impossible  otherwise  to  have  it  executed.*'  The 
remaining  argument  against  this  rule  was  as  to  the 
reasonableness  of  the  number.  (Here  he  was  stopped 
by  the  Court) 

Lord  Tenterden  C.  J.  That  is  an  inquiry  we  can- 
not go  into.  I  think  the/  authorities  cited  are  quite 
satisfactory,  and  that  the  custom  is  good,  and  the  by- 
law  well  supported  by  it.  The  mayor,  aldermen,  and 
commons  of  the  city,  in  common  council  assembled,  have, 
by  the  custom,  power  to  make  ordinances  for  the  r^;u- 
lation  of  cars  and  carts  working  for  hire  in  the  city,  for 
limiting  their  number,  and  for  licensing  the  same,  and 
regulating  the  manner  in  which  they  shall  be  licensed. 
It  is  impossible  that  this  discretionary  power  of  licensing 

(a)  2  Roll,  Rep.  415.  The  declaration  was  for  not  making  good  a  horn 
and  caroone  ;  and  after  yerdict  there  was  '*  exception,  que  null  tiel  chose 
come  caroone;  sur  ceo  le  court  demand  quel  chose  ceo  fuit«  et  fuit 
respond  que  fuit  un  cart  signed  ove  le  citty  armes,  licensed  destre  use  in 
London,  et  fueront  un  certaine  number  de  euz  pur  preyenter  le  multitude 
de  euz  in  le  dttj,  et  ceo  per  le  order  de  le  councell,  yii.  400.  per  que  ooa 
tllocatur/* 

(6)  Sir  T»  Raymt  S88i  32i. 

should 
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should  be  exercised  by  the  corporate  body  at  large;        1831. 
they  must,  ex  necessitate,  authorize  some  one  to  act  for        Z 
them.     Why  they  have  selected  the  president  and  go-       against 
▼emors  of  Chrisfs  Hospital  we  do  not  know ;  but  it  is 
to  be  supposed  there  are  good  reasons  for  so  doing. 
The  rule  for  a  procedendo  must  be  absolute. 

LiTTLEDALE,  Parke,  and  Taunton  Js.  concurred. 

Rule  absolute. 


Retnal,  Gent.,  one,  &c.  against  Smith,  Gent.,  Thursday, 

o  May  S6th. 

one,  &c. 

A  SSUMPSIT  for  business  done  as   an   attorney;  ThecUuMof 
plea,  the  general  issue.     At  the  trial  before  Lord  ,,  i„  requiring 
Tenterden  C.  J.,  at  the  sittings  in  Ltondon  after  Easter  dd^ver  a*bill 
term  1831,  it  appeared  that  the  plaintiff  was  an  attorney  jotbeirclienu 

'  *^^  '  ^    before  charging 

of  the  Court  of  King's  Bench,  and  in  the  lord  mayor's  ^^^  '^'^  »"y 

°  '  ^  of  tbo  <*  fees  or 

court;   and  that  he  was   employed  by  the  defendant,  charges*' in 

the  act  men- 

also  an  attorney,  to  defend  a  cause  for  him  in  the  latter  tioned,  is  con. 

.11  1       fined  to  busi- 

court     The  present  action  was  brought  to  recover  the  nessdonein 
amount  of  the  plaintiff's  charges  on  that  occasion.    The  courts"of  re- 
plaintiff  had  not,  before   commencing   the  action,  de-  ^^^^  *^'* 
livered  a  bill,  subscribed  with  his  name,  to  the  defend-  J^  /jViic{.//^n 
ant;  and  it  was  submitted  that,  on  this  account,  he  yvsiS /f/i>,&.Jd  -*>*^^' 
precluded  from  recovering  by  the  statute  3  Jac.  1.  c.  7.  ^^i*-^-^^  ^^^^  - 
$.  l.(a),  which,  it  was  said,  applied  to  accounts  between       '  '"  ^ 

attorneys, 

(a)  The  section  is  as  follows :  —  **  For  that  through  the  abuse  of  sundry 
attorneys  and  solicitors  by  charging  their  clients  with  eicessive  fees,  and 
other  unnecessary  demands,  such  as  were  not,  ne  ought  by  them  to  have 
been  employed  or  demanded,  whereby  the  subjects  grow  to  b«  o? ermuch 
barthened^  and  the  practice  of  the  just  and  honest  serjeant  and  counsellor 

Hh  S  •» 
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J  831.        attorneys,  though  the  subsequent  act,  2  G.  2.  c.  23.,  did 
r  not;  the  act  of  12  G.  2.  c.  IS.  5.  6.  having  taken  them 

aguinu        out  of  the  Operation  of  the  latter  statute,  but  not  of  the 

Smith. 

former ;  and  Heming  v.  Wilson  (a)  was  cited.  Lord 
Tenterden  directed  a  verdict  for  tlie  plaintiff,  but  gave 
leave  to  move  to  enter  a  nonsuit. 

Follett  now  moved  accordingly.  (He  was  directed 
by  the  Court  to  apply  himself  to  the  question  whether 
that  clause  of  3  Jflrc.  1.  c.  7.  5. 1.  which  requires  attorneys 
to  give  a  true  bill  to  their  clients  before  proceeding  to 
charge  them  with  any  fees,  &c.  were  applicable  to  demands 
for  business  done  in  inferior  courts.)  The  clause  is  ap- 
plicable. It  is  true,  that  in  Bric/cwood  v.  Fanskaw  (£)  it 
was  held,  that  an  attorney  suing  for  fees  disbursed,  and 

at  law  greatly  slandered  ;  and  for  that  to  work  the  private  gain  of  audi  attor- 
neys and  solicitors,  the  client  is  oftentimes  extraordinarily  delayed ;  be  it 
enacted,  &c.  that  no  attorney,  solicitor,  or  servant  to  any,  shall  be  allowed 
from  his  client  or  master,  of  or  for  any  fee  given  to  any  seijeant  or  counsellor 
at  law,  or  of  or  for  any  sum  or  sums  of  money  given  for  copies  to  any  clerk  or 
clerks  or  oflScers  in  any  court  or  courts  of  record  at  Wcttminsler,  unless  he 
have  a  ticket  subscribed  with  the  hand  and  name  of  the  same  seijeant  or 
counsellor,  clerk  or  clerks,  or  oflSocrs  aforesaid,  testifying  how  much  be  bath 
received  for  his  fee,  or  given  or  paid  for  copies,  and  at  what  time,  and  how 
often ;  and  that  all  attorneys  and  solicitors  shall  give  a  true  bill  unto  their 
masters  or  clients,  or  their  assigns,  of  all  other  charges  concerning  the  snits 
which  they  have  for  them,  subscribed  with  his  own  hand  and  name,  before 
such  time  as  they  or  any  of  them  shall  charge  their  clients  with  any  the  same 
fees  or  charges ;  and  that  if  the  attorney  or  solicitor  do  or  shall  willingly 
delay  his  clients*  suits  to  work  his  own  gain,  or  demand  by  his  bill  any 
other  sums  of  money,  or  allowance  upon  his  account  of  any  money  which 
he  hath  not  laid  out  or  disbursed,  that  in  every  such  case  the  party 
grieved  shall  have  his  action  against  such  attorney  or  solicitor,  and  recover 
therein  costs  and  treble  danuiges,  and  the  said  attorney  and  solicitor  shall 
be  discharged  from  thenceforth  from  being  an  attorney  or  solicitor  any 
more.'*  Sect.  2.  regulates  the  admission  and  practice  of  attorneys  in 
*<  the  king's  courts  of  record  aforesaid.'* 

(«)  IM.^M,  529.  (6)  Carth.  147. 

failing 
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failing  to  produce  tickets  under  the  hands  of  the  counsel        1831. 
who  received  the  fees,  was  not  therefore  debarred  by  the       ^ 
Statute  3  Jac.l.  c.7.  s.  1.  from  recovering,  because  the        n^amn 

,  ^  Smith* 

business  was  done  in  an  inferior  court,  and  the  statute, 
as  it  was  said,  did  not  extend  to  such  courts.  But 
the  clause  on  which  that  decision  turned,  though  in  the 
same  section  with  the  enactment  now  in  question,  is 
totally  distinct  from  it.  This  enactment  must  be  taken 
by  itself;  and  when  so  considered,  it  can  receive  no 
other  construction  than  the  subsequent  provision  on  the 
same  subject  in  2  G.  2.  c.  23.  5.  23.  Now  the  clause  in 
that  act  which  relates  to  the  delivery  and  taxing  of  bills, 
though  at  first  it  was  considered  by  this  Court,  in  Ex 
parte  Williams  {a\  as  not  extending  to  business  in  the 
inferior  courts,  was  afterwards  held  applicable  to  such 
business  on  a  reconsideration  of  the  same  case  (£),  and 
subsequently  in  Clarice  v.  Donaoan  (c),  and  the  same  con- 
struction has  ever  since  prevailed  ;  as,  for  instance,  in 
Smith  V.  Wattleworth  {d\  where  the  business  was  trans- 
acted in  the  insolvent  court.  These  cases,  upon  2  G.  2. 
c.  23.  5. 23.  are  also  authorities  for  holding,  that,  by  the 
second  enactment  of  SjaCn  1.  c.  7.  5.1.,  the  plaintiff 
ought  to  have  delivered  a  bill  before  commencing  this 
action,  although  it  was  for  business  done  in  the  lord 
mayor's  court. 

Lord  Tekterden  C.  J.  I  am  of  opinion  that  the 
statute  3  Jac*  1.  c.  7.  5. 1.  does  not  apply  to  business 
done  in  the  lord  mayor's  court  by  an  attorney  there, 
who  happens  also  to  be  an  attorney  of  a  superior  court, 
but  that  the  whole  section  refers  to  business  done  in 

fa)  4  T.  n,  124.  (6)  4  T.  R.  496. 

(c)  5  r.  R.  694.  (rf)  4  P.  i  C.  364. 

H  h  4  the 
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1831.       the  superior  courts.     The  first  part  of  it  is  expressly 
"""■^"       confined  to  matters  transacted  there,   and   I  can   see 

RlTNAL 

againtt  nothing  in  the  subsequent  clause  that  carries  it  further: 
the  parties  on  each  side,  the  attorneys  and  solicitors, 
and  the  masters  or  clients,  are  described  in  the  same 
manner,  and  the  words  ^*  all  other  charges  concern- 
ing the  suits  which  they  have  for  them,"  seem  evi- 
dently to  refer  to  such  suits  as  are  contemplated  in 
the  previous  part  of  the  section,  and  in  which  the  fees 
are  to  be  paid  and  copies  taken,  as  there  mentioned. 
And  the  second  and  only  other  section  of  the  act  relates 
entirely  to  the  admission  and  practice  of  attorneys  in 
the  king's  courts  of  record  at  Westminster.  I  therefore 
think  that  the  whole  of  the  first  section  is  confined  to 
attorneys  of  those  courts,  and  to  business  there  transacted 
by  them. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  I  tliink 
the  second  clause  of  the  first  section,  requiring  attorneys 
to  give  their  clients  a  true  bill  ^^  of  all  other  charges 
concerning  the  suits  which  they  have  for  them,"  relates, 
not  to  suits  in  different  courts,  but  to  charges  (as,  for 
instance,  in  respect  of  the  attorney's  own  trouble,)  for 
which  it  is  not  competent  to  him  to  obtain  tickets,  as 
for  the  Zees  or  copies  mentioned  in  the  preceding  clause* 
It  is  true,  that,  in  this  second  part  of  the  section,  courts 
of  record  are  not  again  mentioned,  but  I  do  not  think 
that  was  necessary.  The  preceding  and  subsequent 
parts  of  the  act  expressly  refer  to  them,  and  I  think, 
therefore,  it  is  clear  that  the  whole  was  framed  with  a 
view  to  business  done  in  them,  and  not  in  inferior  courts. 

Parke  J.  and  Taunton  J.  concurred. 

Rule  refused. 
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Doe  dem.  John  Rogers  and   Mary  Rogers,  Thwnda^, 
his  Wife,  against  John  Cadwallader. 

nPHIS  was  an  ejectment  to  recover  land  in  the  county  In  ejectment  -/.//•/  -j^^ 

of  Salop.     Ihe   demise   was    laid   on   the  1st  ot  the  mere  fact 

July  1830.      At   the   trial   before  Patteson  J.,   at  the  LJl'edlnto^^^^^^- •^^'^ 

Spring  assizes  for  the  county  of  Salop  1831,  it  appeared  mortgage  down  - -   *^4fQ 

that  Maty  Eogersy  before  her  intermarriage  with  John  ^^  the^day  of   ■ J57 

Rogers,   the  other  lessor  of  the   plaintiff,  became  the  ^edSllll^n,    SsT 

mortinijzee  of  the  premises  in  question  by  virtue  of  a  ^°^  "°* 

00  ^  ^  •'  amount  to  a 

deed  bearing  date  the  7th  of  Maij  1828,  and  that  the  recognition  by 

^  .  him  that  the 

interest  was  payable  on  the  25th  of  December  in  every  mortgagor  or 

his  tenant  was 

year.     On  the  part  of  the  defendant  (who  was  tenant  in  lawful  pos- 
to  the  mortgagor)  it  was  proved,  that  on  the  15th  of  premises  till  the 
January  1831,  John  Rogers  had  admitted  that  he  and  hj^^twaT* 
his  wife   had   been   paid    all    the   interest   up   to  the  J^u'e^iyS'na 
25th  of  December  1830.     It  was  therefore  contended  defence  to  the 

ejectment. 

on  the  part  of  the  defendant  that  the  action  was  not  fffi^^c^.  i/f 
maintainable,  because  it  was  not  competent  to  a  mort- 
gagee to  treat  the  mortgagor  or  his  tenants  as  tres- 
passers at  any  time  during  which  their  lawful  possession 
had  been  recognized,  and  that  the  mortgagee  having 
received  the  interest  on  the  mortgage  money  to  the  25di 
of  December  1830,  had  thereby  acknowledged  that,  to 
that  time  the  defendant,  the  tenant  of  the  mortgagor, 
was  in  lawful  possession  of  the  premises,  and  Doe  dem. 
IVhittaker  v.  Hales  (a),  decided  in  the  Common  Pleas  in 

(a)  7  Bin£.  522, 

Hilary 
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1831.        Hilary  term  1831,  (but  not  then  in  print,)  was  cited  as 
"— "~       an  authority  to  shew  that  the  receipt  of  interest  was  a 

Dot  dem. 

RoGiRs       recognition  by  the  mortgagee,  that  the  mortgagor  or  his 
Cadwalladxr.  tenant  was  in  lawful  possession  of  the  premises,  and 

therefore  an  answer  to  the  ejectment  The  learned 
Judge,  on  the  authority  of  that  case,  nonsuited  the 
plaintiff,  but  reserved  liberty  to  him  to  move  to  enter 
a  verdict  in  his  favour. 


Talfourdf  in  Easter  term,  moved  for  a  rule  nisi  pur- 
suant to  the  leave  given,  on  the  ground  that  the  payment 
of  interest  had  no  effect  on  the  legal  title  to  the  land, 
which  in  ejectment  must  of  necessity  prevail.  The 
mortgagee  had  two  securities  for  his  money,  a  possessory 
title  to  the  land,  and  a  personal  covenant  for  the  pay- 
ment of  the  principal  and  interest,  and  he  might  en- 
force his  remedies  on  either,  or  both,  subject  to  his 
liability  to  account  in  equity.  Even  payment  of  the 
principal,  unless  a  surrender  of  the  term  could  be  pre- 
sumed, could  be  no  defence  at  law  to  an  ejectment,  and 
much  less  could  the  payment  of  interest  have  this  oper* 
ation.  The  Court  of  Common  Pleas  has,  in  several 
instances,  shewn  a  disposition  to  relax  the  strict  rules  of 
law  affecting  the  relations  of  mortgagor  and  mortgagee, 
which  has  not  received  the  sanction  of  this  Court  But 
even  the  case  of  Doe  v.  Hales  (a),  relied  on  at  the  trial,  did 
not  go  so  far  as  was  necessary  to  sustain  the  verdict,  as 
that  was  not  a  mere  case  of  payment  of  interest,  but  of 
the  receipt  of  a  portion  of  rent  after  a  threat  of  distress, 
which  might  possibly  be  held  to  imply  an  assent  to  a 
tenancy. 

(n)  7  Bing,  322. 

jRussell 
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JRussett  Serjt.  now  shewed  cause.  The  defendant  was  1831. 
not  a  trespasser  on  the  1st  of  July  1830.  The  interest 
due  at  Christmas  1830  had  then  been  paid.  This  state  Roav&s 
of  &cts,  admitted  by  the  mortgagee  in  January  1831,  Cadwalladke. 
was  a  recognition  by  him  of  a  lawful  and  authorized 
f>ossession  by  the  mortgagor,  and  those  who  represented 
him,  in  the  preceding  Jidy.  It  is  undoubtedly  true^ 
that  a  mortgagee  may  maintain  ejectment  against  the 
mortgagor  without  a  notice  to  quit  or  a  demand  of 
possession,  Doe  v.  Maisey  (a),  Doe  v.  Giles  [b).  But 
in  those  cases  there  was  no  payment  of  interest  or  re- 
cognized possession.  It  is  unnecessary  to  contend  that 
receipt  of  interest  creates  a  tenancy.  It  is  sufficient 
to  say  that  it  sanctions  the  state  of  things  as  between 
the  parties  during  the  time  for  which  the  interest  is 
received.  Suppose  a  mortgagee  to  receive  his  interest 
regularly  for  six  years,  and  then  to  bring  his  eject- 
ment, laying  the  demise  six  years  back,  is  the  mort* 
gagor  to  be  treated  as  a  trespasser  for  the  six  yearsy 
and  liable  to  an  action  for  six  years'  mesne  profits  ?  So 
long  as  a  party  is  in  possession  of  the  premises  with  the 
privity  and  consent  of  the  owner,  he  cannot  be  treated 
as  a  trespasser.  Suppose  the  mortgagor  be  allowed  to 
remain  in  possession,  paying  the  interest  as  the  bailiff 
or  agent  of  the  mortgagee  only,  still  he  would  not,  as  a 
person  in  possession  of  a  farm  as  the  recognized  bailiff 
or  agent  of  the  owner,  be  liable  to  be  treated  as  a  tres- 
passer by  action  of  ejectment  It  cannot  then  be  less 
than  a  permissive  occupation.  The  mortgagee  entided 
to  possession,  instead  of  taking  it,  chooses  to  receive  the 

(a)  SB.^C.  767.  (6j  5  Bingtu  421. 

interest 
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1831.       interest  and  permit  the  mortgagor  to  occupy,  and  a  per- 
mitted  occupation  will  be  a  defence  to  an  ejectment ;  as 

DoK  dem.       .  x       i  •      i  #• 

RoGiRs  in  Doe  dem.  Foley  v.  Wilson  {a\  where  an  mclosure  from 
CadiSnTlladie*  the  waste  was  seen  from  time  to  time  by  the  lord's  stew- 
ard ;  Bight  dem.  Lewis  v.  Beard  (i),  and  Doe  dem.  Newby 
v.  Jackson  (c),  where  the  party  was  let  into  possession 
pending  a  treaty  for  a  purchase.  The  decision  in  Doe  dem. 
Whitaker  v.  Hales  {d)  proceeded  on  this  principle,  that 
there  could  not  be  a  trespass  where  there  was  a  per- 
mitted and  recognized  occupation.  In  a  note  to  Par- 
tridge V.  Bere  (e)  several  cases  are  collected,  tending  to 
shew  that  payment  of  interest  is  evidence  of  an  agreement 
between  mortgagee  and  mortgagor,  that  the  latter  shall 
hold  the  land  as  tenant  at  will. 

Lord  Tenterden  C.  J.  I  think  this  case  is  not 
governed  by  that  of  Doe  dem.  Whitaker  v.  Hales  {d). 
There  the  defendant,  in  order  to  shew  that  he  was  not 
a  trespasser  on  the  25th  of  December  1829,  proved  that 
in  April  1830  he  was  in  possession  of  the  premises,  and 
that  an  agent  of  the  lessor  of  the  plaintiff  called  on  him, 
demanded  payment  of  interest  on  a  mortgage  to  the 
lessor  of  the  plaintiff,  and  received  money  eo  nomine  as 
interest,  the  defendant  being  required  to  pay  it  instead 
of  rent  to  the  mortgagor.  Lord  C.  J.  Tindalj  after 
stating  these  facts,  observes,  ^^  This,  therefore,  was  a 
demand  made  by  the  agent  of  the  mortgagee,  and  with 
full  knowledge  of  all  the  circumstances  of  the  parties, 
namely,  that  the  defendant  was  tenant  to  the  mortgagor, 

(a)  1  ]  East,  56.  (6)  13  East,  210. 

(c)   1J9.  4-C.  448.  (d)  7  Bingh.  323. 

(e)  SB.iA,  605. 

and 
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and  not  to  the  lessor  of  the  plaintiff;  and  if  a  party        1831. 

employs  an  agent  who  has  full  knowledge  of  circum- 

stances,  it  roust  be  presumed  the  principal  has  the  same        Rooirs 

agaifui 

knowledge.  So  that  the  lessor  of  the  plaintiff  having  Cadwalladsr. 
recognised  and  availed  himself  of  the  possession  of  the 
defendant  so  late  as  April  1830,  cannot  treat  him  as  a 
trespasser  in  1829/'  That  case  is  very  distinguishable 
from  the  present.  The  evidence  in  this  case  was  only 
that  the  mortgagee  had  received  interest  on  the  money 
advanced  by  him  for  a  period  covering  the  1st  of  Juli/ 
1830,  the  day  of  the  demise  mentioned  in  the  declar- 
ation. By  so  receiving  the  interest,  he  did  not  recognise 
the  defendant  as  a  person  in  lawful  possession  of  the 
premises,  nor  did  he  avail  himself  of  that  possession  to 
obtain  payment  of  the  interest. 

LiTTLEDALE  J.  I  Cannot  say  that  I  am  prepared  to 
go  to  the  length  which  the  Court  of  Common  Pleas  ap-^ 
pears  to  have  done  in  Doe  v.  Hales  (a).  But  assuming 
that  case  to  have  been  properly  decided,  the  present  is 
very  different,  for  the  reasons  already  stated. 

Parke  J.  The  proof  was,  that  there  had  been  a 
payment  of  interest  in  respect  of  the  original  debt,  but 
that  was  no  recognition  of  the  right  of  the  mortgagor, 
or  his  tenant,  to  hold  possession  of  the  premises.  Do& 
V.  Hales  only  shews,  that  where  the  mortgagee  recog' 
nbes  a  party  as  being  in  lawful  possession  of  the  pre- 
mises at  a  given  time,  it  is  not  Competent  to  him  to  say 
afterwards  that  at  that  time  he  was  a  trespasser.  Here 
the  lessor  of  the  plaintiff  never  recognised  the  defendant 
as  being  in  lawful  possession. 

(a)  7Bingb,392. 

Tauntow 
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1831.  Taunton  J.     The  evidence  is,  that  the  mortgagee 

bad  received  interest  on  the  money  lent  and  advanced  by 

Doi  dem. 

RoGiRs       him.     That  is  no  acknowledgment  on  bis  part  that  either 
Caowalladis.  the  mortgagor  or  his  tenant  were  in  lawful  possession 

of  the  premises  mortgaged. 

Rule  absolute^ 


Fridt^,  Pferce  Mahoney,  One  of  the  Public  Officers  of 

^  the  Provincial  Bank  of  Ireland,  against  iom^ 

MussoN  AsHLiN  and  George  Ashlin. 

,   ^P^j  A  bill  drawn  in    A  SSUMPSIT  by  the  plaintiff,  on  behalf  of  the  pro- 

Ireland  upon  a    •^^      .      . 

uy  ^^^ipenon  in  Eng-  vincial  Bank  of  Irelandj  as  indorsees  of  a  bill  of 

inlanAui,  and  exchange  drawn  upon^  and  alleged  to  have  been  ac- 

^accroted^  cepted  by  the  defendants.     Plea,  tlie  general  issue.     At 

without  writ,  ^g  sittings   before  Easter  term  1830,  at  Westminster^ 

mg  on  tuch  o  '  ' 

bill,  notwith-     before  Lord  Tenterden  C.  J.,  the  plaintiffs  obtained  a 

standing  the  *■ 

Stat.  i&8(;.4.  verdict,  subject   to   the  opinion  of  this  Court  upon  a 

C  78.  «.  2. 

But  that  sec-  special  case,  which  stated  the  following  facts :  <rr 

tion  fas  well  as 

9G. '4.  c.  24.  The  bill  was  drawn  on  the  2d  of  March  1829,  at 
bills  drawn  in  LimeHckj  upon  the  defendants,  who  were  resident  in 
persons  Uiere.     LoudoHj  payable  two  months  after  date.     The  drawers 

wrote  to  the  defendants  advising  them  of  the  bill,  and 
received  a  letter  from  them  in  reply,  saying  that  the  bill 
would  be  honoured  on  appearance.  No  other  accept- 
ance was  given.  The  bill  was  presented  and  disho- 
noured. It  was  contended  at  the  trial  that  the  bill  had 
never  been  accepted  so  as  to  make  the  defendants 
liable,  inasmuch  as  the  statute  1  &  2  G.  4<.  r.  78.  s.  2. 
enacts  that  '^  no  acceptance  of  any  inland  bill  of  ex- 
change shall  be  sufficient  to  charge  any  person,  unless 

such 
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such  acceptance  be  in  writing  on  such  bill : "  and  a  sub-  1831. 
sequent  act  (9  G.4.  c.  24.)  relating  to  bills  of  exchange 
iQ  Lrdand^  contains  a  clause  {s.  8.)  in  nearly  the  same  agaimt 
words.  For  the  plaintiffs  it  was  answered,  that  the  bill 
in  question,  having  been  drawn  in  Ireland  upon  parties 
in  this  country,  was  not  an  inland  bill,  and  might  there- 
fore be  accepted  in  the  same  manner  as  such  bills  were 
before  the  statute. 

FdleU  for  the  plaintiffs.  A  bill  drawn  in  Ireland 
upon  persons  in  England  is  not  an  inland  bill  within  the 
statute  1  &  2  G.  4.  c.  78.  s.  2.,  nor  is  its  character  altered 
in  this  respect  by  the  act  9  G.  4.  c.  24.  s.  8.  The  use 
of  inland  bills  began  in  this  country  long  after  that  of 
foreign  ones  (a).  Holt  C.  J.  states,  in  BuUer  v.  Cripps  (i), 
that  actions  upon  such  bills  began  within  his  memory ; 
and  a  precise  definition  of  an  inland  bill  is  furnished  by 
the  statute  9&  10  fT.  3.  c.  17.,  entitled  <<  An  Act  for 
the  better  payment  of  inland  bills  of  exchange,"  which, . 
after  reciting  that  inconveniences  have  arisen  by  delays 
of  payment  and  other  neglects  on  inland  bills  of  ex- 
change in  this  kingdom,  enacts  (sect.  1.)  that  every  bill 
of  exchange  ^^  drawn  in  or  dated  at  and  from  any 
trading  city  or  town  or  any  other  place  in  the  kingdom 
of  England^  dominion  of  JValeSy  or  town  of  Berwick" 
^upan-Tweedf  of  the  sum  of  five  pounds  sterling  or  up- 
wards, upon  any  person  or  persons  of  or  in  London^  or 
any  other  trading  city,  town,  or  any  other  place,"  may 
be  protested  if  not  paid  within  three  days  after  it  be- 
comes due.     And  sect.  3.  makes  provision  for  the  case 

(a)  Probably  about  the  year  1645,  when  banking  began  to  be  ezten- 
sif ely  carried  on  by  tlie  goldsmiths.  See  Maq}henofCi  ArmaU  of  Covt' 
mtrcef  YoLiL  pp.  427.  519. 

(6)  6  Mod.  SO, 

of 
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18S1.        of  **  such  inland  bill"  being  lost  before  the  time  of  pay- 
ment     The  act  3  &  4  Ann.  c.  9.,  also  "  for  the  better 

Mahonst 

againtt  payment  of  inland  bills  of  exchange,"  recites  (sect  4.) 
the  provision  just  referred  to  in  sect.  1.  of  the  statute 
of  WiUiamj  and  enacts  that  if  drawees  shall  refuse  to 
accept  such  bills  as  are  there  mentioned,  they  may  be 
protested,  ^^  as  in  case  of  foreign  bills  of  exchange;" 
and  the  following  section  contains  other  enactments  rela- 
tive to  •*  such  inland "  bills.  There  is  no  ground  for 
saying  that  the  legislature,  in  the  act  1  &  2  G.  4.  c.  78., 
uses  the  term  ^*  inland  bills  "  in  any  other  sense  than  that 
given  to  it  in  9  8c  1 0  fF.  3.  r.  17.  and  3  &  4  Ann.  c.  9. 
In  practice,  both  Insh  and  Scotch  bills  are  protested  as 
foreign.  Ireland^  though  subject  to  England^  was  a 
distinct  kingdom  till  the  union ;  1  Bla.  Com,  99. ;  and 
with  reference  to  the  present  point  it  must  still  be  so 
considered.  In  Snaith  v.  Mingay  (a),  it  was  assumed 
on  both  sides  in  argument,  as  well  as  by  the  Court,  that 
an  Irish  bill  of  exchange  was  not  subject  to  the  stamp- 
act  48  G.  3.  c.  149.  s.  2.,  and  sched.  part  1.,  as  an  inland 
bill.  The  courts  of  Scotland  hold  neither  an  English  bill 
drawn  on  that  country,  nor  a  Scotch  bill  on  England  to 
be  inland.  1  BelTs  Commentaries^  p.  330.  4th  ed.,  and 
Reynolds  v.  Syme  and  Fergusson  v.  Belsh  there  cited 
(note  1.)  from  The  Faculty  Collections^  Febittary  4. 1774^ 
and  June  17.  1803  (i).  In  the  act  9  G.  4.  c.  24.  for  con- 
solidating and  amending  the  laws  relating  to  bills  and 
notes  in  Ireland^  the  provision  that  no  acceptance  of  any 
inland  bill  of  exchange  shall  be  sufficient  to  charge  any 
person,  unless  it  be  made  on  the  bill,  appears   to  have 

(a)  IM.^S,S1, 

(6)  See  Milne  v.  Graham,  I  B.  ^  C,  192.,  and  Bentley  v.  N^/rtkkoute, 
1  J/.  {■  AT.  66,,  in  which  cases  a  Scotch  promissory  note,  negotiated  in 
this  country,  was  considered  as  foreign. 

been 
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been    introduced    on    the    supposition    that    the    act        1831. 
1  &  2  G.  4.  c.  78.,  did  not  apply  to  Ireland^  and  for  the       

,         .  Mahonit 

purpose  of  regulating  acceptances  within  that  country.       against 
It  cannot  affect  the  construction  of  this  statute. 


Campbell  contr^  The  act  1  &  2  G.  4.  c.  78.  s.  2. 
clearly  applies  to  Ireland,  There  is  nothing  in  the 
terms  of  the  enactment  to  restrain  its  application,  and, 
having  been  passed  since  the  union,  it  extends  to  the 
whole  United  Kingdom ;  and  the  provision  in  9  G.  4. 
c.  24.  5.  8.,  merely  repeats  what  was  already  the  general 
law  of  the  realm.  The  reason  for  confining  the  enact- 
ment, that  acceptances  shall  be  written  on  the  bill,  to 
inland  bills,  evidently  was,  that  the  legislature  thought  it 
would  interfere  with  commercial  transactions  too  much 
to  extend  such  a  law  to  bills  between  merchants  of  dif- 
ferent nations  and  living  at  great  distances  from  each 
other,  and  who  consequently  require  the  facility  of 
giving  and  receiving  acceptances  by  other  means  than 
writing  on  the  bill.  This  reason  does  not  apply  to  per- 
sons carrying  on  business  in  the  same  kingdom,  though 
in  different  divisions  of  it.  It  could  not  be  said  that  an 
exception  on  such  ground  was  intended  for  bills  be- 
tween parties  living  the  one  just  within  Scotland,  as  at 
KelsOf  and  the  other  at  Berwick ;  and  yet  if  Ireland  was 
in  contemplation,  Scotland  must  have  been  so  too.  In 
Bayley  on  Bills^  p.  26.  5th  ed.,  the  following  definition 
is  given :  —  ^^  Bills  are  either  inland  or  foreign  :  inland 
when  made  and  payable  within  this  kingdom;  and 
foreign  when  made  or  payable  abroad.''  Now^  although 
it  may  be  admitted  that  before  the  union  a  bill  from 
Ireland  was  foreign,  Ireland^  since  that  time,  is  a  part  of 
the  United  Kingdom,  as  Scotland  has  been  of  Great 
Britain  since  her  union  with  this  country.     \Parke  J. 

Vol.  IL  I  i  The 
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1881.  The  gtamp-act,  65  G.  S.  c.  184.  sched.  part  1.,  describes 
a  foreign  bill  of  exchange  as  a  "  bill  of  exchange  drawn 

against  in  but  payable  out  of  Great  Britain  J'  The  bill  in  ques- 
tion is  the  converse  of  that]  As  to  the  cases  which  have 
been  cited  from  books  of  Scotch  law,  the  judgments  of 
the  courts  in  that  country,  however  deserving  of  re- 
spect, are  perhaps  less  entitled  to  weigh  as  authority  on 
commercial  subjects  than  on  most  others ;  and  the  de- 
cisions which  have  been  cited  took  place  before  the  act 
1  &  2  G.  4.  c.  78.,  and  had  reference  to  a  statute  ( 12  G.  3« 
c.  72.)  passed  exclusively  for  Scotland, 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
was  not  an  inland  bill  within  the  statute  1  &  2  G.  4.  c.  78. 
It  is  true  that  act  will  apply  to  every  part  of  the  United 
Kingdom,  to  a  bill  drawn  in  Ireland  as  well  as  eW 
where;  but  still  that  does  not  determine  the  meaning  of 
^*  an  inland  bill ''  with  reference  to  the  question  raised 
in  this  case,  namely,  whether  a  bill  drawn  in  Ireland 
upon  persons  residing  in  another  part  of  the  kingdom, 
be  inland  or  foreign  for  the  purposes  of  the  act.  The 
statute  9  8c  10  ^.  3.  c.lT.  distinctly  explains  what  was 
understood  to  be  an  inland  bill  at  that  time,  and  shews, 
that  by  that  term  was  meant  a  bill  drawn  in  Eng" 
landf  WaleSf  or  Bermick-upori'Tweedi  upon  London^  or 
some  other  place  within  those  parts  of  the  realm :  and 
the  term  is  used  in  subsequent  statutes,  apparently  in 
the  same  sense.  It  is  indeed  admitted  that  Irish  and 
Scotch  bills  drawn  upon  England  were  foreign  before  the 
respective  unions  between  the  countries;  and  it  does 
not  follow,  because  Ireland  and  Scotlatid  were  united 
into  one  kingdom  with  this,  that  the  bills  drawn  there, 
which  before  were  foreign,  became  inland  bills.  I  there- 
fore think  the  judgment  must  be  for  the  plaintiff. 

Little- 


AttHuir. 
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LiTTLEDALE  J.     I  do  not  think  the  union  between        1831. 
England  and  Ireland  had  the  effect  of  converting  Irisk       " 
bilb  drawn  upon  this  country  from  foreign  into  inland.        agnuui 
There  is  nothing  in  the  statute  1  &  2  G.  4.  c.  78.  to  shew 
that  any  change  is  there  intended  in  the  meaning  of  the 
term  ^  inland."     The  words  of  the  act  will  have  their 
foil  eflfect,  and  the  benefit  of  it  will  be  sufficiendy  ex- 
tended to  Ireland  and  Scotland,  if  the  clause  be  consi- 
dered as  applying  to  bills  drawn  in  those  countries  and 
this,  upon  places  within  each  of  them  respectively. 

Parke  J.  I  think  the  explanation  of  the  term  ^^  in- 
landf  bill  '^  in  1  &  2  G.  4.  c.  78.  s.  2.  is  to  be  found  in 
t^  expressions  which  have  been  referred  to  in  9  & 
10  Wo  3.  c.  17«  There  is  no  doubt  that  the  clause  in 
question  in  the  act  of  1  &  2  G.  4.  extends  to  every  part 
of  the  United  Kingdom,  and  that  it  apph'es  to  the  case 
of  a  bill  drawn  in  one  part  of  Scotland  or  Ireland  upon 
another,  although  this  does  not  appear  to  have  been  un- 
d^Mood  when  the  act  9  G.  4.  c.  24.  was  passed  for 
amending  the  law  respecting  bills  of  exchange  in  Ireland. 
The  whole  effect  intended  by  the  enactment  of  1  &  2  G.  4. 
c.  78.  5. 2.  probably  was  to  restore  the  true  meaning  of 
3  &  4  Ann,  c,  9.  s.  5.,  (providing  that  no  person  should 
be  charged  by  any  acceptance  unless  written  oh  the  bill,) 
which  was  departed  from  after  it  had  been  held  in  Lunt" 
leyr*  Palmer  (a),  that  that  section  referred  only  to  the 
drawer's  liability  for  damages  and  costs. 

Taunix)n  J.  concurred. 

Judgment  for  the  plaintiff. 

(a)  2Stra.  1000, 

li  2 
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^^>^  Monk  against  Whittenbury. 

A  wharfinger,    'T'ROVER  for  flouF  and  sacks.     At  the  trial  before 

haTing  receiTed    J^ 

flour  in  that  Lord  TetUerden  C.  J.,  at  the  Middlesex  sittings  after 

without 'any  last  Easier  term,  it  appeared  that  the  defendant  purchased 
wU,  dhlpos^  ^^  ^^"^  ^^  question  of  one  Cramp j  who  was  a  wharfinger, 
Aaaw  who"'"  *^^  ^^^  ^^^*  ^"  ^^^^  capacity,  received  the  flour  from 
^d  no  notice  jjjg  owner,  the  present  piaintifi*,  but  without  any  autho- 
autbority.  The  nty  to  sell  it     Cramp  was  a  flour  factor  as  well  as  a 

wharfinger  was 

in  the  habit  of    wharfinger ;  which,  it  appeared,  was  not  unusual.    After 

doing  buiineat 

■a  a  flour  receiving  payment  from  the  defendant  he  absconded, 

nerertheiesa,  AD^  never  paid  over  the  money  to  the  plaintiff.   .  Lord 

6  G.4.V^.  TerUerden  thought  that  if  the  sale  in  question  was  made 

TO^tect^pur-  ^y  ^^  agent  in  the  ordinary  course  of  business,  to  a 

chases  made  party   not  apprized  at  the  time  that  such  agent  was 

in  the  oidlnary  unauthorized  to  sell,  the  purchaser  was  protected  by  the 

course  of  bosi* 

ness  fipom  factors'  act,  6  G.  4.  c.  94.  s.  4. ;  and  he  left  it  as  a  question 

agents  intrusted 

with  goods,  did  for  the  jury,  whether  or  not  the  sale  was  in  the  ordinary 

thu  case,  the  course  of  business.     They  were  of  opinion  that  it  was 

being  an^nt  ^^'j  ®"^  therefore  found  a  verdict  for  the  plaintiffi    On 

J^:,  a  former  day  in  this  term 

the  statute. 

Sir  James  Scarlett  moved  for  a  new  trial  (a).  The 
verdict,  jis  to  the  particular  question  put,  was  against 
evidence.  It  is  true  that,  if  that  be  so  held,  a  question 
of  law  must  arise,  whether  or  not  the  vendor  in  this  case 
was  an  ^<  agent  intrusted ''  with  the  goods  within  the 
meaning  of  6  G.  4.  c.  94.  s.  4.  (6) ;  and  it  may  be  said  on 

the 

{a)  Before  Lord  Tenterden  C.  J.,  Liltledale,  Parkct  and  7aacfileii  Js. 
{b)  Which  enacts,  that,  from  and  after,  &c,  **  It  shall  be  lawful  to  and 
for  any  person,  &c.  to  contract  with  any  agent  or  agents  intrusted  with 

any 
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the  other  side,  that  although  the  party  was  agent  for  one  1831. 
purpose,  that  of  receiving  and  keeping  the  goods,  he  was  — 
was  not  thereby  invested  with  authority  for  another,  agaimt 
namely,  to  sell,  nor  did  it  render  him  such  an  agent 
as  could,  by  selling,  confer  a  good  title  on  a  purchaser 
by  virtue  of  the  statute,  notwithstanding  his  own  want 
of  authority.  But  it  had  been  held  before  the  pass- 
ing of  this  act,  that  an  owner  of  goods  may  place 
them  m  the  hands  of  an  agent  under  such  circum- 
stances, that  an  agency  for  the  purpose  of  sale  may  be 
presumed  in  behalf  of  an  innocent  purchaser,  though 
such  agency  was  not  in  fact  contemplated  by  the  prin- 
cipal. The  question  in  the  present  case  is,  whether,  if 
a  person,  being  a  factor,  receives  goods  from  a  principal 
without  directions  to  sell,  or  any  intention  on  the  part 
of 'the  principal  that  he  should  do  so,  and  chooses,  not- 
withstanding, to  dispose  of  the  goods  in  the  character  of 
a  fiictor,  a  party  purchasing  in  ignorance  of  the  want  of 
authority,  is  not  protected  by  the  statute.  The  meaning 
of  the  statute  is,  that  if  the  buyer  in  such  a  case  had  not 
notice  of  the  want  of  authority,  the  purchase  shall  not 
be  affected.  To  say  that  the  protection  extends  only  to 
cases  where  the  vendor  had  a  general  commission  to  sell, 


any  goods,  wares,  or  merchandise,  or  to  whom  the  same  may  be  con- 
flgned,  for  the  purchase  of  any  such  goods,  &c.  and  to  recei? e  the  same 
of,  and  pay  for  the  same  to  such  agent  or  agents;  and  such  contract  and 
p^rment  shall  be  binding  upon  and  good  against  the  own^  of  such 
goods,  &c.  notwithstanding  such  person,  &c.  shall  have  notice  that  the 
person  or  persons  making  and  entering  into  such  contract,  ot  on  whoso 
bdialf  such  contract  is  made  or  entered  into,  is  an  agent  or  agents :  Pro-> 
Tided  such  contract  and  payment  be  made  in  the  usual  and  ordinary 
coune  of  business,  and  that  such  person,  &c.  shall  not,  when  such  con- 
tract is  entered  into  or  payment  made,  have  notice  that  such  agent  or 
agents  is  or  are  not  authorised  to  sell  the  said  goods,  &c  or  to  receive  the 
said  purchase-money.** 

lis  but 


WlUTTKinUftT* 
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18S1.       but  exceeded  it  in  some  particular,  would  not  answer 
TT""*       the  object  of  the  statute.     The  case  micrht  have  been 

Monk  •'  . 

agttirut  ^  different  if  Cramp  had  been  merely  a  wharfinger,  but  it 
was  proved  that  he  carried  on  business  »s  a  factor  also. 

Cur,  adv.  vdU 

Lord  Tenterden  C.  J.  now  delivered  the  judgpnent 
of  the  Court.  The  material  question  in  this  case  is, 
Whether  Cramp  was  or  was  not  an  agent  intrusted  with 
the  goods  in  respect  of  which  the  action  is  brought, 
within  the  meaning  of  6  G.  4.  c.  90.  s.4t.  It  is  difficult 
to  say  precisely  what  is  meant  in  this  section  by  an 
*^  agent  intrusted  with  goods;"  but  we  are  clearly  of 
opinion  that  a  wharfinger  is  not  such  a  person.  If  a 
wharfinger  were  so  considered,  it  would  be  impossiUe  to 
say  that  a  carter,  a  warehouseman,  or  a  packer  was  not: 
and  although  it  is  true  that  Cramp  transacted  business 
as  a  &ctor  with  some  persons,  we  do  not  think  that  can 
avail  the  defendant  in  the  present  case.  There  will, 
therefore,  be  no  rule. 

Rule  refused  (a). 

(a)  In  WUkmson  v.  Kmgt  2  Campb,  555,  the  plaintiff  Knt  laad  to  a 
wharfinger,  to  remain  at  his  wharf  till  it  should  be  sold,  but  gave  him  QO 
authority  to  sell.  The  wharfinger  vxu  acaittomed  to  seil  lead  from  kk 
wharf  and  he  sold  that  in  question  to  the  defendant.  The  plaintiff  re- 
covered  in  trover.  This  case  was  cited  in  Pickaitig  v.  BmA,  15  Stui*  58. 
as  shewing  that  the  transfer  of  goods  into  the  name  of  a  broker  in  the 
wharfinger's  books,  did  not  give  the  broker  an  implied  authority  lo  sell. 
But  |:iOrd  EUenborough  said,  <*  That  {Wiikhmti  v.  Xing)  was  the  case  of  a 
wharfinger,  whose  proper  business  it  was  not  to  sell ;  and  to  whom  the 
goods  were  sent  for  the  mere  purpose  of  custody.'* 
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The  King  against  The  Inhabitants  of        |g^ 

COUNTESTHOBPE. 

TTPON  an  appeal  against  an  order  of  two  justioesi  By  a  pariah  A^^''-^  ^M^^ 

whereby  Thomas  Watts  was  removed  from   the  whSpITr- 
parish  of  Dingky  in  the  county  of  Northampton^  to  the  ^J^betf^ 
parish  of  Countesthorpe  in  the  county  of  Leicester^  the  *^A^"^  j 
seasioDs  confirmed  the  order,  subject  to  the  opinion  of  ow^^n^^m  of  the 

parish  of  2>o 

this  Court  on  the  following  case.  in  the  county  of 

mi  •       1        1  t       1         1       Northampton, 

The  pauper  was  bound  apprentice  by  the  sole  church-  of  the  one  part» 
warden  and  the  overseers  of  the  parish  of  Dingla/f  to  countaikorpef 
John  March  of  Countesthorpe,  by  the  following  indenture,  ^of  LeioKa!^%t 
^  This  indenture  made  the  27th  day  o{  February  1816,  jftr^^^' 
between  John  Rhoades  sole  churchwarden.  William  Clarke  "?f^  ****5  ***• 

said  church- 

and  Stephen  Hafids,  overseers  of  the  poor  of  the  parish  ^«ni«n  ^^ 

OTerseers  of  the 

£^Dingley,  in  the  county  ^Northampton  of  the  one  parish  of  2>., 

with  the  coo* 

part,  and  John  March  of  Countesthorpe  in  the  county  of  sent  of  two  of 
Leiceder^  frame-work  knitter,  of  the  other  part,  witnesseth  ju$tu^rftke 
that  the  said  churchwardens  and  overseers  of  the  poor  of  ^1^^^^^ 
the  said  parish  otDingley,  by  and  with  the  consent  of  twa  ^^^^ 
of  His  Majesty's  justices  of  the  peace  for  the  said  county,  ^^^^^ 
dweUinir  in  or  near  the  said  parish,  whereof  one  is  of  the      The  justices 

in  their  written 

quorum,  have  put  and  placed,  and  by  these  presents  do  consent  in  the 

margin  of  the 

put,  place,  and  bind  Thomas  Watts,  aged  fourteen  years  indenture,  d». 

•  1  I  Mini  •I  -II  scribed  them- 

or  thereabouts,  a  poor  child  ot  the  said  parish,  whose  teWesasjus- 
parents  are  not  able  to  maintain  him,  with  him  the  said  cowkZ  ^/w- 
Jdhn  March,  and  as  an  apprentice  with  him  to  dwell  and  ^'tj,e  w^iJda 

county  qfirC' 
jMif,  had  the  same  meaning  as  the  words  said  county  in  the  body  ef  the  indenture;  and, 
that  it  sufficiently  appeared,  by  the  reference  to  the  latter  words>  thai  the  consentiDg  jnaticea 
were  justices  of  the  county  of  Ndrthafnpion* 

I  i  4  serve 
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serve  from  the  day  of  the  date  of  these  presents,  until 
the  said  apprentice  shall  accomplish  his  full  age  of  21 
years,  according  to  the  statutes  in  such  case  made  and 
provided."  (The  usual  covenants  were  then  inserted). 
The  indenture  was  duly  executed  and  attested,  and  in 
the  margin  the  magistrates  stated  their  consent  in  these 
words :  ^^  We,  whose  names  are  hereunder  written,  jus- 
tices of  the  peace  for  the  county  aforesaid  (whereof  one 
is  of  the  quorum),  do  consent  to  the  putting  forth 
Thomas  Watts  an  apprentice,  according  to  the  true  intent 
and  meaning  of  this  indenture,  E.  Griffin^  Jas.  Ord/* 
The  magistrates  who  signed  the  allowance  of  the  inden- 
ture, were  magistrates  of  the  county  of  Northampton^  and 
also  for  the  county  of  Leicester.  The  pauper  served 
more  than  forty  days  in  Countesthorpe  under  the  ap- 
prenticeship. The  question  for  the  Court  was,  whether 
he  could  gain  a  settlement  by  service  under  this  inden- 
ture. 


WaddingtoHy  in  support  of  the  order  of  sessions.  It 
sufficiently  appears  in  this  case  that  the  indenture  was 
duly  allowed  by  two  justices  of  the  county  of  North- 
ampton; the  words  county  aforesaid,  in  the  margin, 
may  clearly  be  explained  by  reference  to  the  words 
in  the  body  of  the  indenture.  In  Rex  v.  Hinckley  (a), 
the  indenture  stated  that  the  overseers  and  church- 
wardens of  Monks  Kirln/f  in  the  county  of  Warwickj 
with  the  consent  of  justices  of  the  said  county,  bound 
the  pauper  apprentice  to  T.  W.  of  H.,  in  the  county  of 
Leicester,  and  the  justices,  in  their  written  consent  in 
the  margin,  described  themselves  as  justices  of  the 
county  a/oresaidj  and  the  Court  held,  that  it  sufficiently 


(o)  I  B.^jI.  275. 


appeared 
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appeared  that  they  were  justices  of  the  county  of  War- 
wick.  The  only  difference  between  that  case  and  the 
present  is,  that  in  the  body  of  the  indenture  here^  two 
counties  are  mentioned,  and  that  Leicester  is  the  county 
last  mentioned  before  the  words,  *^  with  consent  of  the 
justices  Jor  the  said  county  ;**  but  the  words  ^^  the  said 
parish  ofDir^ley  "  (which  was  before  described  to  be  in 
the  county  of  Northampton)  intervene ;  and  *^  the  said 
parish  of  Dingley "  imports  Dingley  in  the  county  of 
Northampton.  The  latter  words  may  be  considered  as 
repeated  immediately  after  the  words  *^  parish  of  Ding^ 
ley^^  and  then  the  words  *^  said  county"  following  the 
word  ** justices"  will  refer  to  Northampton  and  not  to 
Leicester.  Besides,  if  there  were  any  doubt,  it  is  wholly 
removed  by  the  words  which  follow,  "  dwelling  in  or 
near  the  said  parish."  Again,  as  no  other  justices  but 
justices  of  the  county  of  Northampton  could  by  law  allow 
the  indenture  at  the  time  when  it  was  executed,  the 
Court  will  intend,  according  to  the  principle  laid  down 
by  HolroydJ.  in  Rex  v.  St.  Martfs,  Leicester  (a),  that  the 
words  ^'  county  aforesaid  "  have  reference  to  the  county 
where  they  had  jurisdiction ;  because  that  construction 
which  supports,  and  not  that  which  destroys,  the  instru- 
ment should  be  adopted. 


1821. 
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Dwarris  and  Macdonnell  contra.  Here  two  counties 
are  named  in  the  body  of  the  indenture.  Leicester  is  that 
last  named  before  the  words  ^^  justices  of  the  said  county.'* 
According  to  grammatical  construction,  the  words  said 
county  must  refer  to  Leicester.  In  an  order  of  removal^ 
as  in  an  indenture,  the  jurisdiction  of  the  justices  must 

(«)   1  B,  ^  j1,  327. 

appear ; 
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appear ;  and  in  Rex.  v.  T%e  Lihabitants  of  Stepney  {a\ 
where,  in  an  order  of  removal,  no  county  was  men- 
tioned in  the  margin,  and  it  was  directed  to  the  church- 
wardens and   overseers  of  Stepney^   in  the  county  of 
Middlesex^  and  to  those  of  Chesham  in  Buckinghatnshiref 
and  the  magistrates  only  styled  themselves,  in  the  body 
of  the  order,  justices  of  the  peace  *^Jbr  the  cminty  afbre' 
saidf"  it  was  quashed,  on  the  ground  that,  as  two  counties 
were  previously  mentioned,  it  was  doubtful  of  which 
they  were   magistrates;  whereas   it   should   have  ap- 
peared that  they  were  justices  of  Buckinghamshire^  where 
the  parish  was  situate,  from  whence  the  removal  was 
made.      In  22er  v.  Chilverscoton  (i),  such  an  order  was 
held  to  be  absolutely  void*     In  Rex  v.  Hinckley  {c\  the 
jurisdiction  of  the  justices  was  distinctly  set  forth  in  the 
body  of  the  indenture,  and  it  was  there  decided  that  the 
words  in  the  margin  of  the  indenture,  mth  the  consent  of 
the  justices  for  the  county  aforesaid^  must  be  construed 
with  reference  to  the  words  in  the  body  of  the  indenture. 
Here  the  ambiguity  of  the  words  in  the  margin  is  in- 
creased by  the  ambiguity  in  the  body  of  the  indenture. 


Lord  Tenterden  C.  J.  The  case  of  Rex  v.  Hinck^ 
ley  would  be  an  authority  to  shew  that  the  words  ^^  county 
aforesaid/*  in  the  allowance  in  the  margin  of  the  inden- 
ture, are  to  have  the  same  meaning  as  the  words  ^*  said 
county "  in  the  body  of  the  indenture ;  but  it  unfortu- 
nately happens  in  this  case,  that  two  counties  are  men- 
tioned in  the  body  of  the  indenture  before  the  words 
*^  justices  of  the  peace  for  the  said  county j*  and  that 


(a)  Burn  S,  C.  23. 


{b)  8  r,  a,  178. 


(c)  IB,  i  J.  975. 

Leicester 
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Leicester  is  the  one  last  named ;  whereas  the  justices 
who  give  the  required  consent,  should  be  justices  of 
the  county  of  Northampton.  I  think  we  cannot  intend 
that  the  county  of  Northampton  was  meant,  merely  on 
the  ground  that  the  indenture  would  otherwise  have 
no  efiect.  It  seems  to  me,  however,  that  it  does  suf- 
ficiendy  appear  here,  by  the  other  parts  of  the  in- 
strument, that  the  words  said  county  refer  to  the  county 
of  Northampton.  The  indenture  states,  ^^  that  it  was 
made  between  the  churchwarden  and  overseers  of  the 
poor  of  the  parish  of  Dingley  in  the  county  of  North'' 
anqftofi,  of  the  one  part,  and  John  March  of  Connies' 
thorpe  in  the  county  of  Leicester^  of  the  other  part;  and 
it  then  witnesses,  '^  that  the  said  churchwarden  and  over- 
seers of  the  poor  of  the  said  parish  of  Dinglet/"  (which 
had  before  been  described  to  be  in  the  county  of  North-' 
amptonj)  "  with  the  consent  of  two  justices  for  the  said 
county  dwelling  in  or  near  the  said  parish^  have  put,"  &c* 
Now,  reading  the  instrument  as  a  man  wishing  to  under- 
stand it,  would  read  it,  I  should  understand  the  words 
Justices  of  the  said  county,  as  referring  to  the  justices  of 
peace  of  that  county  in  which  Dingley  is  situate,  and  that 
was  the  county  of  Northampton. 


1831. 

The  Kino 
against 
TIm  Inhabit- 
ants of 
Counia- 

•THOU*. 


Littledale  J«  I  think  we  are  not  at  liberty  to  in-» 
tend  that  the  words  said  county  refer  to  Northampton, 
because  otherwise  the  instrument  would  be  void  ;  but  I 
think  it  does  sufficiently  appear  here,  that  the  justices 
consenting  were  justices  of  the  county  of  Northampton. 

First  of  all,  it  describes  the  binding  parties  as  the 
churchwarden  and  overseers  of  the  poor  of  the  parish  of 
Dingley  in  the  county  of  Northampton,  and  it  afterwards 

says, 
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1831. 

TheKiKo 
agmntt 
The  Inhabit- 
ants of 
CoDNTsa- 

THOaPB. 


says,  that  the  said  churchwarden  and  overseers  o(  the 
poor  of  the  said  parish  of  Dinglej/f  with  Uie  consent  of 
two  justices  for  the  said  county,  dwelling  in  or  near  the 
said  parish,  &c.  The  words  said  parish  ofDingloff  mean 
the  parish  of  Dingley  in  the  county  of  Northampton : 
and  if  the  latter  words  had  been  again  repeated,  there 
could  be  no  doubt  that  the  words  ^^  said  county  "  meant 
the  county  oi  Northampton.  The  effect  of  the  word  said 
parish  of  Dingley^  is  to  incorporate,  by  reladon,  those 
words  as  part  of  the  description  of  the  parish  of  Dingley, 


Parke  J.  Looking  at  the  whole  of  the  instrument 
together,  I  think  that  no  person  who  reads  it  with  the  iur 
tent  of  putting  a  reasonable  construction  on  it,  and 
not  of  overturning  it,  can  doubt  the  meaning.  Bex  v. 
Hincklej/  {a)  decides,  that  the  words  county  (^foresaid  in 
the  margin  are  to  have  the  same  meaning  as  the  words 
said  county  in  the  body  of  the  indenture;  and  here, 
looking  at  the  context  of  the  instrument,  I  have  no 
doubt  that  the  words  said  county  mean  the  county  of 
Northampton. 

Taunton  J.     The  last  county  named  before  **  jus- 
tices for  the  said  county,"  undoubtedly  is  Leicester^  but 
immediately  before   those  words,  there  are  the  words 
^^  said  parish  of  Dingley**     That  parish  had  been  befor 
described  as  being  in  the  county  of  Northampton. 
think,  therefore,  that  the  words   *^  justices  for  the  sa 
county,"  may  be  read,  justices  for  that  county  in  whi 
Dingley  is.     But,  besides,  this  being  a  mere  formal ' 

(a)   \B.^A,  «73. 


jef 


IN  THE  First  Year  of  WILLIAM  IV. 


495 


«,  which  goes  to  defeat  justice,  ought  not  to  be  en- 
iged;  and  I  should  be  disposed  to  put  this  case 
the  broad  ground  which  Holroyd  J.,  a  most  learned 
dl  as  cautious  Judge,  took  in  Bex  v.  St.  Mari/sj 
ister  {a) ;  viz.  that  where  two  counties  are  mentioned 
e  body  of  the  indenture,  so  as  to  make  it  ambiguous 
liich  the  justices  belonged,  we  should  intend  that 
rords  said  county  have  reference  to  the  county  where 
astices  have  jurisdiction,  upon  the  principle,  that  that 
truction  which  supports,  and  not  that  which  destroys 
DStrument,  should  be  adopted. 

Order  of  sessions  confirmed. 


1831. 

The  KiKO 
againsi 
The  Inhabit- 
ants of 

COUNTM* 
THOEFI. 


{a)  IB. ^^.327. 


The  King  against  The  Inhabitants  of 

Crediton. 


I  appeal  against  an  order  of  removal,  whereby  Joseph  A  pauper        ^gipt^-A 

aiFreed  with  a     *' ' 

Middlewichy  his  wife  and  children,  were  removed  lawyer  for  a '^.  ?» r^/.  -  2 

the   parish  of  SL  Mary  Major  in  the  city  and  1^ felrn  mw.^*^^/^     ^ ' 

ty  of  the  city  of  Exeter^  to  the  parish  of  Credi-  l^haye^Z  w?^^^  -^^ 


'A^^S. 


2^ 
n  the  county  of  Devon^  the  respondents  proved  a  SSl^'^^^^Jdb^/^y^f  ^ 
anent  by   hiring:  and   service  in  Crediton.      The  his  master  and /jy^^  _^ 

.  .  .        himself;  he    /;yj^  ^  _ 

Hants  then  set  up  a  subsequent  hiring  and  service  served  out  the 
.  third  parish,    Si.  Edmund's,      The  sessions   con-  parish  of  ^., 
^d  the  order,  subject  |to  the  opinion  of  this  Court  own  board  and 
le  following  case,  respecting  the  alleged  settlement  endanhejeM 
'.  Edmund's :  —  ^'l^*  •  f' 

agreement  for 
another  year, 
increased  allowance ;  and  he  lived  out  the  second  year  with  his  master  in  A. :  Held, 
le  did  not  thereby  gain  a  settlement  in  A.t  inasmuch  as  the  principal  object  of  the 
ment  between  him  and  his  master  being,  that  he  should  learn  and  his  master  teach 
iwing;  it  was  a  defective  contract  of  apprenticeship. 

The 
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1881.  Tbe  pauper  agreed  with  one  West,  a  sawyer  of  the 

parish  of  St.  EdmuruPs  in  the  city  of  Exeter^  for  a  twelve- 

The  Kiifci 

agpinst        month*  to  learn  sawinir*  and  was  to  have  ^s.  6cL  out  of 

Tbe  IiifaAbiC4  . 

snts  of  every  205.  earned  by  his  master  and  himself.  He  served 
out  that  year,  providing  his  own  board  and  lodging. 
At  the  end  of  the  year  he  made  a  new  agreement  with 
West  for  another  year,  under  which  he  was  to  receive 
Ss.  out  of  every  20s*  earned  by  his  master  and  himself. 
Nothing  was  said  about  Sundays^  or  the  hours  he  was  to 
work,  but  he  was  occasionally  absent  without  permission 
from  West.  He  lived  out  the  second  year  with  West  in 
the  parish  of  St.  EdmufuTs. 

Crowder  was  to  have  argued  in  support  of  the  order 
of  sessions,  but  the  Court  called  upon 

Praed  contrk.  It  may  be  conceded,  that  where  an 
apprenticeship  only  is  intended,  a  contract  of  hiring 
cannot  be  set  up.  But  it  must  appear  that  the  relation 
of  teacher  and  pupil  was  contemplated.  A  pauper  may 
hire  himself  in  order  to  learn  a  trade,  but  the  master 
may  be  incompetent  to  teach.  There  must  be  a  mutuality 
in  the  contract.  There  must  not  only  be  an  intention  on 
the  part  of  the  pauper  to  learn,  but  an  obligation  on  the 
part  of  the  master  to  teach.  In  Bex  v.  Mountsorrel  (a), 
where  the  contract  was  held  to  be  one  of  apprenticeship, 
the  master  received  pay  for  teaching  his  trade  to  the  pau- 
per. In  Bex  V.  St,  Margaret^  King^s  Lynn  (6),  there  was 
no  indenture  on  account  of  the  poverty  of  the  parents,  but 
there  was  an  undertaking  by  the  master  to  teach.  In 
Bex  V.  Combe  {c\  the  master  contracted  to  teach.     In 

(a)  3  M.  i  S.  460.  (b)  6B,4;C.97.  {c)8B.fC.8Q. 

m 

the 
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the  present  case  there  was  no  contract  by  the  master  to        1831. 
tefuchf  without  which  there  can  be  no  contract  of.  ap-  „ 

^^         The  KiKo 

prenliceship.     Here«  too,  after  the  term  for  which  the        agavut 

The  Inhabit. 

parties  had  contracted  the  relation  had  expired,  the  anuof 
pauper  served  for  another  year  under  an  entirely  new 
agreement,  in  which  there  was  no  mention  of  learn- 
ing or  teaching  the  trade.  Besides,  the  nature  of  the 
service  is  to  be  considered.  A  sawyer,  whether  he 
hires  an  apprentice  or  not,  must  have  some  person  to 
work  with  him.  Rex  v.  Little  BoUon  {a)  and  Rex  v. 
Etdeston  (6)  are  authorities  to  shew  that  a  contract  like 
the  present  is  one  of  hiring  and  not  of  apprenticeship ; 
and  in  Rex  v.  CoUiskaU  {c\  where  A.  clubbed  with  B.  for 
three  years,  (which  signifies  one  person  contracting  to 
serve  another  for  the  purpose  of  being  taught  some  art 
or  mystery,)  and  also  agreed  to  do  any  work  that  B.  set 
him  about,  it  was  held  that  A.  gained  a  settlement  by 
serving  B*    Rex  v.  Martham  {d)  is  to  a  like  effect 

LiTTLEDALE  J.  It  secms  to  me  the  sessions  came 
to  the  right  conclusion.  Iii  all  the  cases  cited  there  was 
some  work  to  be  done,  though  there  was  a  contract  to 
learn.  This  case  falls  within  Rex  v.  Bilborough{e).  There 
one  Smith,  by  parol,  agreed  with  the  pauper  to  teach 
him  to  make  stockings  during  the  year,  for  which  Smith 
was  to  receive  two  guineas,  and  the  pauper  was  to  have 
his  earnings,  paying  the  master  for  the  use  of  the  frame, 
&c,  and  it  was  held  that  no  settlement  was  acquired  by 
living  out  the  year  under  the  agreement,  for  the  pauper 
never  contracted  to  serve  the  master,  the  only  agree- 

(a)  Cold.  367.  (6)  2  East,  298. 

(c)  5  T.  R,  19J.  (d)   1  East,  239. 

(e)  I  B.4:  A.  115. 

ment 
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1831. 

The  KiKO 

ngnifut 

The  Inhabit. 

ants  of 

Cekorom; 


ment  was  that  the  master  should  teach  the  pauper  for  a 
year.  In  Rex  v.  St.  Mary  Kidwelly^a)  the  father  of  the 
pauper  agreed  by  parol  lo  give  a  shoemaker  a  guinea  a 
week  for  teaching  his  trade  to  the  pauper  for  twelve 
months,  and  it  was  held  that  that  agreement  created  the 
relation  of  teacher  and  scholar,  and  not  that  of  master 
and  servant  In  Rex  v.  The  Hamlet  of  Walton  {b)  the 
pauper  was  put  out  to  a  barber  for  one  year  to  learn  to 
shave,  and  the  barber  was  to  have  the  benefit  of  the 
boy's  work,  and  received  some  money  for  teaching,  and 
die  boy  lived  with  him  for  a  year :  it  was  held  that  the 
boy  was  in  the  situation  of  a  scholar,  and  not  of  a 
servant  On  the  other  hand,  in  Rex  v.  Hitcham{c\ 
where  the  pauper  agreed  to  let  himself  to  his  brother, 
who  was  a  carpenter,  for  a  year,  and  was  to  receive  no 
money  by  way  of  wages,  but  his  brother  was  to  teach  him 
as  much  as  he  could  of  the  trade  during  the  time,  and  pro- 
vide him  with  meat,  drink,  washing,  and  lodging,  and  the 
pauper  was  to  do  all  his  brother's  business  in  the  farming 
way :  that  was  clearly  held  to  be  a  contract  for  service 
and  a  hiring  for  a  year.  Here,  as  by  the  express  terms 
of  the  contract,  the  pauper  was  to  learn,  an  obligation 
on  the  part  of  the  master  to  teach  must  be  implied. 
The  agreement  for  the  second  year  is  substantially  the 
same  as  that  for  the  first.  The  only  difference  is  that 
the  wages  are  increased. 


Parke  J.  I  think  the  sessions  have  put  the  right 
construction  on  this  contract.  To  gain  a  settlement  by 
hiring  and  service,  the  pauper  must  have  hired  him- 


(a)   2i?.^C.  750. 
(c)  Burr,  S,  C  489. 


(6)   Carth,  400.     2  Bottf  pi.  267. 
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self  to  serve  for  a  year.     Here,  the  relation  of  master  and        1881. 
apprentice,  not  that  of  master  and  servant,  was  created.      ^    ^ 

,  ,    ,        ,  The  KiMO 

The  case  is  not  distinguishable  from  Rex  v.  BiJboromh  ia).        agmmt 

^  --^3    \   /       ThelnhabiU 

There  the  contract  was  that  the  master  was  to  teach  the        anu  of 

pauper ;  here  it  is  that  the  pauper  shall  learn ;  but  if 

the  one  is  to  learn,  it  must  be  implied  that  the  other  is 

to  teach.     The  only  difference  between  the  agreement 

for  the  first,  and  that  for  the  second  year,  is  that  the 

wages  were  different ;  in  other  respects  the  contracts  are 

the  same. 

Taunton  J.  I  am  of  opinion  that  the  relation  con- 
templated in  this  case  was  that  of  master  and  apprentice. 
The  only  difference  between  the  first  and  second  agree- 
ment is  in  the  sum  to  be  received  by  the  pauper.  What 
then  b  the  purpose  for  which  the  pauper  agreed  to 
contract  any  relation  with  West?  It  is  stated  ex- 
pressly in  the  agreement  to  be  to  learn  sawing.  I 
take  the  true  distinction  in  these  cases  to  be  this: 
where  teaching  on  the  part  of  the  master,  or  learning  on 
the  part  of  the  pauper  is  not  the  primary,  but  only  the 
secondary  object  of  the  parties,  that  will  not  prevent 
(where  work  is  to  be  done  for  the  master)  the  contract 
being  considered  one  of  hiring  and  service.  In  all  the 
cases  cited,  where  the  contract  was  so  considered,  it  ap- 
peared that  the  pauper  agreed  to  work  for  his  master, 
and  the  master  undertook  to  teach  him  the  particular 
trade  in  which  he  was  conversant ;  but  the  teaching  and 
learning  were  incidental,  and  therefore  it  was  held  to  be 
a  contract  of  hiring.     But  where  teaching  and  learning 

(a)   \B,ij1.  115. 

Vol.  II.  K  k  are 
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1  BSl*       are  the  principal  object  of  the  parties,  though  there  was  a 
"*"■*       senrice,  the  contract  is  considered  to  be  one  of  appreii- 

Tbe  Kiva 
agairui  ticeship* 

ants  oi  Order  of  sessions  confirmed. 

Crsmtow. 


^^f^/i  The  King  against  James  Cornish. 

May  28lli.  *=> 

.  _  ^gp      An  order  of       HP  WO  justices  ordered  the  defendant  to  pay  to  the 

P        ^.      justices  direct-      JL 

-^^    ingjf,  to  pay  churchwardens  and  overseers  of  the  parish  of  Hock* 

'      ^    wardens  and  wortki/,  in  the  county  of  Devofif  the  weekly  sum  of  2s.  60^, 

^epoo7of a  ^^^  ^^^  towards  the  relief  and  maintenance  of  Thomas 

sum*for  thr^  ^^^  *"^  ^FiV/iflOT  jRflfrr,  his  grandsons,  as  bng  as  thqr 

5*""Tr'"**h^'  should  be  chargeable  to  the  parish.     A  rule  nisi  had 

.    mndsons,  as  been  obtained  for  quashing  the  order,  on  the  ground 

lonff  as  tbey 

shaU  be  charge,  that  it  was  not  Stated  therein  that  the  father  was  either 

able  to  the 

parish,  is  good,  dead  or  unable  to  maintain  the  children. 

without  stating 
that  the  father 

wnt!  w  di^'         ^^^^  n^^  shewed  cause.     By  the  statute  43  Elix. 

c.  2.  1.7'  it  is  enacted,  ^^  that  the  father  and  grand&tber, 
and  the  mother  and  grandmother,  and  the  children  of 
every  poor,  old,  blind,  lame,  and  impotent  person  or 
other  poor  person  not  able  to  work,  being  of  sufficient 
ability,  shall,  at  their  own  charges,  relieve  and  maintain 
every  such  poor  person,  in  that  manner,  and  according  to 
that  rate,  as  by  the  justices  of  the  peace  of  that  county 
where  such  sufficient  persons  dwell,  or  the  greater  num- 
ber of  them,  at  their  general  quarter  sessions  shall  be 
assessed."  By  the  59  G.S*  c.  12.  5.26.,  any  two  or  more 
justices  of  the  peace  for  the  county  in  which  any  such  suf- 
ficient person  shall  dwell,  are  empowered  ^^  in  any  petty 
session  to  make  such  assessment  and  order  for  the  relief 

of 
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of  ev^iy  poor,  old»  blind,  lame^  impotent,  or  other  poor       18SL 
person  not  able  to  work,  upon  and  by  th«  fatberp  grand>-       """"^ 

The  Kuia 

father,  mother,  grandmother,  or  child  (being  of  sufficient  agaaat 
abUiljr),  of  every  such  poor  person,  as  may  by  virtue  of 
tb^  said  act  be  made  by  the  justices  in  their  general 
quatter  sessions.'*  The  question  is,  whether  the  justices, 
bj  this  4tatut^,  are  compelled,  in  the  first  instance,  to 
vbAa  an  oftler  of  maintenance  on  the  father,  if  he  be 
living  itod  4ible  to  maintain  ?  And,  secondly,  if  they  be, 
whether  it  must  appear  on  the  face  of  any  order  upon  the 
gimncffiitheiv  that  the  father  is  not  living,  or  able  ?  It  is 
dndoubtedly  stated  in  4  BurrCs  Justice^  p.  166.  (26th 
edtt*X  on  the  authority  of  The  Queen  v.  Joyce^  16  Vin.  Ab. 
tit  Poor  (C)  pi.  S.  that  ^^  though  the  father  be  living,  yet 
if  be  be  unable^  the  grandfather,  being  of  ability,  may  be 
otalpelled  to  keep  the  grandchildi  and  also  to  pay  so  much 
nMnty  as  the  justices  shall  think  reasonable  for  the  time 
^gksXT  And  Mr.  Ndarii,  in  his  Treatise  on  the  Poor  Laws, 
ToL  ii.  p^  263.  (4th  ^dit.),  upon  the  authority  of  the 
aaHie  case^  lays  down  the  same  position.  The  question^ 
bowerer,  must  turn  on  the  construction  of  the  act  of 
pariiamelit,  by  which  the  legal  obligation  on  a  grand- 
&d)er  to  maintain  his  grandchildren  is  created.  The 
enactment  of  the  statute  of  43  Eliz.  c.  2.  s.  7.  is  not 
merely  that  the  grandfather  shall  be  liable  to  maintain 
his  grandchildren  in  case  the  father  is  not  able^  but  it  is 
absdlute  that  the  father  and  grandfather,  if  of  sufficient 
abili^,  shall  maintain  such  poor  persons.  And  this  is 
not  varied  by  59  G.  S.  c.  12.  s.  26.  But  assuming  the 
true  construction  of  the  statutes  to  be,  that  the  grand- 
fiidier  is  not  to  be  called  upon  unless  the  father  be  un- 
able, still  it  is  not  necessary  that  that  inability  should 
be  stated  on  the  face  of  the  order.     The  justices  are 

K  k  2  only 
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1831*       only  bound  to  set  out  such  facts  as  are  necessary  to 
give  them  jurisdiction. 


The  KiKO 

against 

Cornish. 


Rogers  contiii.  If  the  justices  are  bound  to  inquire 
into  the  circumstances  of  the  father  before  they  rate  the 
grandfather,  and  if  their  power  to  rate  the  grandfather 
only  arises  upon  the  father's  inability,  then  they  are 
bound  to  shew  that  inability  upon  the  face  of  the 
order  as  a  necessary  step  to  found  their  jurisdiction. 
Now  it  may  be  admitted  that  the  statute  does  not 
seem  in  terms  to  require  that  such  a  statement  should 
appear  on  the  order;  but  looking  at  its  object  and 
spirit,  such  will  be  found  to  be  the  most  reasonable 
construction.  The  duty  of  providing  for  children  was 
a  duty  of  imperfect  obligation,  and  the  statute  was 
made  to  enforce  it  In  Re:c  v.  Munden  {a)  Pratt  C«  J. 
says,  *^  There  being  no  temporal  obligation  to  enforce 
the  law  of  nature,  it  was  found  necessary  to  establish  it 
by  act  of  parliament,  and  that  can  be  extended  nojiarther 
than  the  law  of  nature  went  before"  If,  therefore,  the 
object  of  the  act  was  merely  to  enforce  the  law  of 
nature,  it  is  to  that  law  we  must  look  for  the  right 
construction  of  the  act  Now,  by  the  law  of  nature, 
the  duty  of  providing  for  a  child  falls,  in  the  first  in- 
stance, upon  a  parent,  and  a  more  remote  relation  can- 
not be  chargeable  with  it,  unless  the  parent  is  unable^  or 
dead,  or  absent.  Were  this  otherwise,  it  would  lead  to 
the  monstrous  conclusion,  that  a  father  might  be  living 
in  affluence  and  splendour,  and  have  deserted  his  children, 
and  a  magistrate  might,  nevertheless,  pass  him  over, 
and  charge  the  grandfather  with  their  maintenance ;  if  a 

(a)  1  Stra,  190. 

magistrate 
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magistrate  may  do  this,  the  present  order  is  good,  but  1891. 
if  not,  then  he  must  account,  in  some  way,  why  he  — — - 
does  not  charge  the  father  before  he  proceeds  to  make  jignnti 
an  order  on  the  grandfather.  The  authorities  on  this 
point  are  certainly  scanty ;  but  it  does  happen,  that  in 
all  the  reported  cases,  where  an  order  has  been  made 
on  a  more  remote  relation,  and  the  order  is  set  out, 
the  reason  for  not  making  the  order  on  the  person  im- 
mediately chargeable  has  been  always  stated,  viz.  too 
poor,  dead,  or  beyond  sea.  In  Begina  v.  Jcyce  {a)  the 
order  stated  that  *^  the  grandfather  should  keep  the 
grandchild,  the  father  being  living  but  unable  to  do  it" 
In  a  case  cited,  Vin.  Abr*  Poor^  (C)  pi.  5.  in  marg.,  <*  a 
fiitber  was  ordered  to  allow  a  maintenance  to  a  son's  wife, 
he  being  beyond  sea."  And,  although  this  order  would 
be  now  held  bad  on  another  ground,  namely,  that  the 
statute  only  extends  to  natural  relations,  {Rex  v.  Mtm- 
den  (&) ),  yet  it  shews  the  practice,  that  where  a  remote 
relation  is  to  be  charged,  the  reason  why  tlie  order  is 
not  made  upon  the  person  immediately  liable  must  be 
assigned.  So  also  in  Rex  v.  Robinson  (c),  which  was  an 
indictment  for  disobeying  an  order  of  this  description, 
Sir  Ja$ttes  Burrorx^  who  was  a  great  sessions  lawyer,  in 
the  marginal  note  says,  ^^  The  order  recites  the  death  of 
the  father  of  the  children,  their  being  destitute  of  sub- 
sistence, the  complaint  of  the  parish,  the  ability  of  the 
grandfiither  to  maintain  them,  and  other  proper  found- 
utiom  for  such  an  order."  So  also  Mr.  Nolan  {d)^ 
speaking  of  Begina  v.  Joyce^  says,  that  although  the 
fiither  be  living,  yet  if  he  be  tmable^  the  grandfather, 
being  of  sufficient  ability,  may  be  compelled  to  keep  the 

(b)  16  Vm,  Abr,  489.  tit.  Fow,  C.  pL  3.  (6)  1  Slra,  190. 

(c)  2  Burr.  79S.  id)  2  Nolan,  265,  264. 

K  k  3  grand- 
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19S1.       grandchildren.     Upon  the  authot*ity>  therefore^  of  pra- 
cedents  and  practice,  as  weH  as  upon  the  reasonabk 

Tile  RiMQ 

against  Construction  of  the  statute,  this  order  is  h$d,  being  made 
jfep  sttkum  on  the  grandfatkeF,  and  no  reason  stated  why 
the  iiither  b  not  charged. 

Lord  Tekterden  C.  J.  The  que^ion  is^  whether 
the  magistrates,  to  justify  the  making  a  charge  upM 
the  grandfather,  were  bound  to  state  on  the  &oe  of  their 
order  that  the  fkther  was  dead,  or  unable  to  8Ufqx>rt  his 
children  ?  There  is  nothing  in  the  act  of  paFKameal  fta 
shew  that  the  obligation  of  the  grandfather  is  abscrfiili 
only  In  the  event  of  the  father  being  unable;  and  that 
being  so,  I  think  the  justices  who  made  tkia  order  were 
not  bound  to  assign  on  the  face  of  it  any  reason  why 
they  made  it  on  the  grandfather. 

LiTTLEDALB  J.  I  think  it  was  not  necessary  that 
the  justices  should,  in  their  order  upon  the  grand- 
fkther,  account  fer  the  fitther.  It  seems  to  me  that  the 
statute  givea  the  justices  a  discretionary  poweiv  mi  if 
the  grandfether  be  a  rich  man  and  the  ikther  a  peer 
man,  they  may,  in  the  ttcercise  of  that  diseretion,  make 
an  order  cm  the  former  to  maintain  his  grandebildren. 

Parke  J.  I  am  disposed  to  c^;vee  upon  the  oon- 
struction  of  the  statute  in  what  haa  been  laid  dow»:  and 
at  all  events,  I  think  the  magistrates  were  not  bound  to 
state  in  the  order,  that  the  father  was  either  dead  or 
unable  to  maintain  his  children. 

Tauhton  J.  I  am  also  of  opUxioii  that  it  was  not 
necessary  for  the  justices  to  state  in  their  order  that  the 

fether 
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father  was  not  of  sufficient  ability  to  support  his  children ;        1 8S 1. 
for  in  the  case  of  an  order  the  Court  will  intend  that  tlie 

The  Kwo 

justices  have  done  right,  if  the  contrary  does  not  appear        agahui 
on  the  face  of  it. 

Rule  refused. 


The  King  asainst  The  Inhabitants  of         satwdmf. 


•o 


HUNTSHAM. 


May  SSth. 


T  TPON  an  appeal  against  an  order  of  two  justices,  ^"  ***^^ 
whereby  Henry  Vinnicombe  was  removed  from  the  on©  ^'  *  ^eW  of 

potatoes*  at  the 

parish  of  Sampford  PevereU  in  the  county  of  Devofiy  to  rentofis^. 
the  parish  of  Hwttsham  in  the  same  county,  the  sessions  supp^lime 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  |[nd  to^giveUie 
on  the  following  case :  —  Jfoughi^ 

The  pauper's  birth    settlement   was    in   Huntsham.  JpFfP^jeit 

*       *^  for  planting 

On  the   1st  of  April  1818,  he  took  of  one  Heweitf  potatoes,  with- 

^  out  which  the 

in  the  parish  of  Burlescombe^  a  field  for  potatoes,  at  field  would 

hare  been 

the  rent  of  12/.     Heweit  agreed  to  supply  twelve  hogs-  worth  less  than 
heads  of  lime  and  a  heap  of  manure,  and  to  give  the  About  a  w'edc 
field  three  ploughings   to  prepare  it  for  the  pauper  mcnt  the  **'*** 
to  plant  his  potatoes,  without  which  the  field  would  SJHiS^JhThmd 
have  been  worth  less  than  10/.  a  year.     About  a  week  >*haTiogthen 

"^  been  only  once 

after  the  agreement,  the  pauper  went  upon  the  land  ploughed,  and 

no  ume  or 

and  worked    upon    it,   at  which   time   the  field   had  manure  haying 

been  supplied^ 

only  been  once  ploughed,  and  none  of  the  lime  and  but  J.  per- 
manure  had  been  then  supplied ;  but  Hetx>ett  performed  h^d  agreed  to 
all  that  he  had  agreed  to  do  before  the  pauper  planted  p^uper'rf'anted 
the  potatoes.     The  pauper,  who  took  off  his  crop  in  the  ^"j'SJ^  g^d 

was  then  worth 
1st  a  year :  Held,  that  as  by  contract  the  latid  was  to  be  tnade  of  the  value  of  \QL  a  year 
at  the  landlord's  expense,  the  tenement  was  of  that  value  within  the  meaning  of  18  ft 
14  Car,  2.  c.  12.,  when  the  pauper  came  to  settle,  though  iht  improvcmeDt  was  not  com* 
pkced  until  after  he  entered. 

K  k  4  autumn, 
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1831.        autumn,  planted  the  potatoes  himself,   and  pud  the 
whole  rent  of  1 21. ;  and  the  field,  ploughed  and  manured 

The  Kiira  ^,^ 

agajMU        as  it  was  by  Heweit,  was  worth  that  sum.     The  pauper 

anuof        went  to  live  in  Burlescombe  in  the  year  1817,  and  lived 

UHTSBAM.     ^gyg  during  the  whole  time  that  he  occupied  this  field, 

which  was  about  six  months,  and  he  occupied  the  field 

for  more  than  forty  days  after  Hewett  had  done  bis 

work. 

Follett  and  Kekewich  in  support  of  the  order  of  ses- 
sions. The  tenement  occupied  by  the  pauper  in  Burlaw 
combe  was  not  of  the  annual  value  of  10/.  when  he  came 
to  settle  upon  it,  and  a  tenement  must  be  accounted 
of  the  value  which  belongs  to  it  at  the  time  when  the 
pauper  comes  to  settle.  That  was  the  time  contem- 
plated by  the  stetute  13  &  14  Car.  2.  c.  12.  If  the 
value  is  increased  by  labour  bestowed  on  it  after  the 
letting  and  occupation,  that  cannot  be  taken  into  ac- 
count ;  Rex  V.  Aslon  (a).  Though  where  the  labour  has 
been  bestowed  previously  to  entering  on  the  premises, 
so  as  to  make  the  land  fairly  worth  the  rent  at  the 
time  of  entry,  the  Court  cannot  separate  the  value  of 
that  labour  from  that  of  the  land.  The  decisions  are 
somewhat  contradictory.  In  Rex  v.  Ringwood  (&),  the 
occupier  of  a  cottage  took  land  at  the  rent  of  2/.,  from 
Easter  to  October,  for  planting  potatoes,  and  the  ground 
had  already  been  dug  by  the  landlord  for  that  purpose, 
(which  circumstance  was  relied  upon  by  Le  Blanc  J.) 
without  which  it  would  not  have  let  at  more  than  half 
price ;  but  it  was  held  to  be  worth  8/.  in  estimating  the 
value  with  a  view  to  the  question  of  settlement  In  Rex  v. 
West  Cramore  (c)  there  was  a  similar  decision ;  and  there 

(a)  6U.^8. 54.  v^)  ^M.^S. 381.         (c)  2M^iS*  15& 

the 
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the  ploughing  and  manuring  were  begun,  but  not  finished,        1 831. 
when  the  tenant  took  the  land,  but  were  completed  be-      ^    ,^ 
fore  he  entered   upon  it,  which  last   fact  was  noticed        againa 

^  The  Inhabit. 

by  Ijord  EUenbot'ough.  In  Rea  y*  Poulion^with-Feam-  _  ants  of 
Aead  {a)  the  renting  of  twenty-seven  perches  of  land  for 
growing  potatoes,  at  the  price  of  2s.  6d.  per  perch, 
under  an  agreement  with  the  landlord  that  he  should 
famish  the  tenant  with  manure  sufficient  for  the  culture 
of  potatoes,  was  held  to  be  a  renting  at  S^  75.  6d.f 
although  the  manure  was  not  furnished  until  after  the 
holding  commenced,  and  without  the  manure  the  land 
was  not  worth  9s.  6(L  per  perch.  But  that  goes  much 
farther  than  the  preceding  cases. 

Coleridge  contra.  In  Rex  v.  Aston  (&),  the  improve- 
ment was  made  at  the  expense  of  the  tenant  Bex  v. 
Potdion-^ilh'Feamhead  is  reconcileable  in  principle  with 
the  former  cases,  and  shews  that  it  is  sufficient  if  the 
tenement  either  be  worth  10/.  at  the  time  of  entering^  or 
be^  by  the  contract  between  the  landlord  and  tenant,  to 
be  made  of  that  value  at  the  landlord's  expense ;  for  the 
tenant  comes  to  settle  on  a  tenement  of  that  value  within 
the  meaning  of  the  stat.  13  &  14  Car.  2*  c.  12.,  although 
the  improvements  do  not  take  place  till  after  the  time  of 
the  entry.     (He  was  stopped  by  the  Court.) 

Lord  TsNTERDEN  C.  J.  This  case  is  not  distinguish- 
able from  Rex  v.  Poutton-with-Fearnheadj  and  must  be 
governed  by  it.  The  order  of  sessions  must  therefore  be 
quashed. 

The  rest  of  the  Court  concurred. 

Order  of  sessions  quashed* 
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lasi. 


SaiurtU^ 
Hay  28tb. 


The  King  against  The  Churchwardens  and 
Overseers  of  St.  Bartholomew  the  Great, 
London. 


To  a  rnanda-       A    MANDAMUS  issued,  calling  upon  tlie  dburdi- 

mtts  callinff  on     ^^^^ 

churchwardens  Wardens  and  overseers  of  the  poor  of  St.  Bar^ 

to  lummon  a  tkolomew  the  Greaty  in  die  city  of  London^  to  give  poUic 

"^^^oT  ^  n^ce  of  a  vestry  of  such  of  the  inhabitants  of  the  said 

establishing  a  p^righ  as  Were  by  law  enUtled  to  attend  vestry  meetingSi 

the  concerns  of  j^j  of  the  place  and  hour  of  holding  the  same,  for  the 

the  poor,  pur.  *^  ^ 

Buant  to  purpose,  if  they  should  think  fit,  of  establishing  a  select 

a  return  was 
made,  sUting 
that  tfiere  was 
by  cu&tom,  an 
ancient  vestry 


vestry  for  the  concerns  of  the  poor  of  the  said  parish, 
and  of  nominating  and  electing  the  members  thereof  if 
it  should  appear  to  the  vestry  so  summoned,  that  sudi 
which  bad  from  *^®^  vestry  Ought  to  be  established  in  pursuance  of  and 

according  to  the  statutes  in  that  case  made  and  pro- 
vided ;  or  that  the  said  churchwardens  and  overseers 
should  shew  cause  to  the  contrary.     The  return 


time  imme* 
morial  con- 
sulted and  de- 
liberated on 
parochial  mat* 

asatelectTcstry  by  the  church wardens  and  overseers  stated,  that  the  said 

for  the  concerns  .  ,  .  •  i  ■     ■  «  i 

of  the  poor;       parish  was  an  ancient  parish,  and  that  there  was  and 

and  that  they 
had  immemo- 
rially  been  ac- 
customed to 
perform  the 
duties  imposed 
on  select 
Testries  by  the 
statute: 

Held,  that 
the  return  was 
bad,  since  the 
statute  imposes 
some  duties, 


bad  been  in  the  same,  from  time  immemorial,  an  ancieot 
and  laudable  custom^  that  the  rector  of  the  church  of 
the  said  parish  for  the  time  being,  and  the  two  church- 
wardens for  the  time  being,  and  such  parishioners  of  the 
said  parish  as  should  have  served  the  office  of  upper 
churchwarden  of  the  said  church,  and  such  other  pa- 
rishioners as  should  have  been  elected  by  the  suffirage 
in*e  mani^    of  the  greater  number  of  the  said  rector  and  parishioners, 

ment  of  money 

raised  by  poor  rates,  and  making  orders  for  the  government  of  overseers,  which  could  not 

have  existed  before  the  sUtute  43  Elix.  c.  9. 

J^fl,\lsid.<^or  being 

' eft's. 
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being  members  of  the  vestry  of  the  said  parish,  in  vestry        1831. 
parochially  assembled,  were  used  and  accustomed  to  be     «|;^  Xj^g 
members  of  the  said  vestry  of  the  said  parish,  and,  ex-        ^St!" 
clusively  of  the  other  parishioners,  to  meet  in  the  vestry  BAmwmioMtw 
of  the  said  church,  and  there  to  consult,  treat,  and  de- 
liberate among  themselves  of  the  parochial  matters  and 
other  things  concerning  the  said  church  and  parish,  or 
the  advantage  and  benefit  of  the  said  parish,  and  to  act 
as  a  select  vestry  for  the  concerns  of  the  poor  of  the 
same.     The  return  further  stated,  that   the  rector  of 
the'  parish,  the  churchwardens  making  the  return,  and 
certain  parishioners  therein  named,  at  the  time  when  the 
writ  was  received,  were  members  of  and  constituted,  and 
at  the  date  of  the  return  still  were  members  of  and  con- 
stituted, the  vestry  of  the  said  parish  according  to  the 
custom ;  some  of  the  last-mentioned  parishioners  having 
previously  served  the  office  of  upper  churchwarden,  and 
the  residue  having,  before  they  became  members  of  such 
vestry,  been  duly  elected  by  the  greater  number  of  the 
rector  and  parishioners  members  of  vestry,  in  vestry 
parochially  assembled.     And  that  the  duties  {a)  imposed 

on 

(a)  The  duties  imposed  by  59  G.  3.  c.  19*  <•  1*  upon  the  sel^  vestries 
to  be  cstmblisbed  in  pursuance  of  that  act  are  as  follows :  —  *'  And  erery 
■udi  select  Testrj  is  hereby  empowered  and  required  to  exaaiine  into  the 
fUlt  99d  coodilion  of  the  poor  of  the  parish,  and  to  inquir*  into  a^d 
determine  upon  the  proper  objects  of  relief,  and  the  nature  and  amount 
of  the  relief  to  be  given ;  and  in  each  case  shall  take  into  consideration 
dM  character  and  conduct  of  the  poor  person  to  be  relieyed,  and  shall  be 
at  liberty  to  distinguish,  in  the  relief  to  be  granted,  between  the  deserving 
and  the  idle,  extravagant,  or  profligate  poor ;  and  sucli  select  vestry  shall 
make  orders  in  vnriting  for  such  relief  as  they  shall  think  requisite,  and 
fhall  inquire  into  and  superintend  the  collection  and  administration  of  all 
money  to  be  raised  by  the  poor's  rates,  and  of  all  other  Ainds  and  money 
nised  or  applied  by  the  parish  to  the  relief  of  the  poor ;  and  where  any 
such  select  vesty  shall  be  established,  the  overseers  of  the  poor  are  re- 

quiredy 
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1831.        on  select  vestries  by  the  act  passed  in  59  G.  d.y  to 
amend  the  laws  for  the  relief  of  the  poor,  had  imme- 

TheKiKQ  ^       * 

«gnintt        morially  been  used  and  accustomed  to  be  performed  and 
Babtholoiuw  executed  in  the  said  parbh,  and  still  were  and  contmued 

so  to  be  by  the  vestry  so  constituted  by  the  said  cuftom 
as  aforesaid. 


Prendergast  was  now  heard  against  the  return.  This 
isy  on  the  face  of  it,  a  bad  return.  It  alleges  that  the 
duties  imposed  on  select  vestries  by  the  statute  59  6. 3. 
€.  12.  have  been  performed  from  time  immemorial  within 
this  parish  by  the  vestry  as  now  subsisting.  But  some 
of  those  duties,  as  superintending  the  money  raised  by 
poor-rates,  and  directing  the  overseers  of  the  poor  in  the 
execution  of  their  office^  are  evidendy  created  by  the 
statute  43  Eliz,  c.  2.,  and  cannot  have  arisen  before  that 
time.  The  fund  raised  by  poor-rates  ought,  by  43  Eliz. 
c.  2.,  to  be  managed  by  the  officers  there  mentioned, 
namely,  churchwardens  and  overseers;  and  the  act 
59  G.  3.  c.  12.  directs  that  the  overseers  shall  be  mem- 
bers of  the  vestries  established  under  that  statute :  but 
this  return  states  a  custom  to  administer  the  poor-rates 
without  overseers.  In  Rex  v.  Woodman  (a),  where  an 
ancient  select  vestry  already  existed  for  the  management 
of  the  church  and  parish  affairs,  Lord  Tenterden  C.  J. 
was  of  opinion,  that  the  inhabitants  might  nevertheless 


qaired,  in  the  execution  of  their  office,  to  conform  to  the  direction!  of  the 
•elect  Testry,  and  shall  not  (eicept  in  cases  of  sudden  emergeocj  or 
urgent  necessity,  and  to  the  extent  only  of  such  temporary  relief  as  each 
case  shall  require,  and  except  by  order  of  justices,  in  the  cases  hereinafter 
proTided  for,)  give  any  further  or  other  relief  or  allowance  to  the  poor, 
than  such  as  shall  be  ordered  by  the  select  Testry.*' 
(n)  4  17.  {•  A.  507. 

assemble 
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assemble  and  appoint  a  select  vestry  for  the  care  and        1331. 
management  of  the  poor,  not  interfering  with  any  of  the  ~ 

rights  of  the  ancient  select  vestry.  It  is  true  there  is  a  aganui 
provision,  59  G.  S.  c.  12.  s.  36.,  that  nothing  in  that  act  Bartholomew. 
shall  extend  to  alter,  affect,  or  disturb  any  select  vestry 
established  in  any  parish  by  ancient  usage ;  but  there 
cannot  have  been  any  usage  for  the  superintending  of 
poor-rates  before  the  act  43  Eliz.  c.  2.,  nor  could  such 
duty  have  been  legally  performed  between  that  time  and 
the  passing  of  59  G.  S.  c.  12.  without  overseers.  The 
return,  therefore,  cannot  be  true,  and  there  ought  to  be 
a  peremptory  mandamus. 

Piatt  contriU  The  return  is  sufficient.  There  is 
nothing,  in  the  custom  alleged,  against  common  right ; 
and  although  it  is  true  that  the  management  of  the 
concerns  of  the  poor  according  to  the  present  system 
b^an  under  Queen  Elizabeth^  they  may,  consistently 
with  common  law  and  right,  have  been  administered  in 
a  particular  parish  by  a  select  vestry  before  that  time, 
though  not  in  the  mode  pointed  out  by  43  Eiiz.  c.  2» 
And  if  they  were  so  managed  from  time  immemorial,  it 
follows  of  course  that  they  could  not  have  been  super- 
intended by  overseers.  In  omitting  them,  the  return  is 
consistent  with  itself.  In  Rex  v.  Woodman  {a)  the  point 
decided  was,  that  the  ancient  vestry  were  wrong  in 
assuming  to  act  under  59  G.  3.  c.  12.  and  elect  a  new 
one.  The  opinion  of  Lord  Tenterdeii  C.  J.  in  that  case, 
which  has  been  relied  upon,  was  only  an  obiter  dictum. 
If  that  dictum  were  applied  in  the  manner  contended  for, 
it  would  follow  that  there  might  be  two  select  vestries 

(a)  AB.^A.  507. 

in 
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1S81.        10  a  parishi  which  cannot  have  been  intended  by  the 

legislature.    The  declared  object  of  59  6. 3.  <r»  13.  is  the 
Tim  Kivo 

ugHkut        better  execution  of  the  laws  for  the  relief  of  the  poors 
BAivMounuw  and  in  section  36.  it  is  provided  that  that  act  shall  not 

interfere  with  ancient  select  vestries.  Such  a  proviirfoa 
would  have  been  unnecessary  unless  ancient  vestried  had 
before  that  time  exercised  some  authority  in  the  manags- 
ment  of  the  poor,  with  which  the  powers  given  by  the 
new  act  might  conflict  A  return  to  a  mandamus  need 
not  be  such  as  can  be  supported  throughout }  it  is  only 
necesisary  that  enough  should  be  established  to  excuse 
the  parties  from  performance.  It  is  not  pretended  in 
this  return  that  the  vestry  has  taken  upon  itself  all  the 
powers  given  by  59  G.  8.  ct.  12. ;  nor,  on  the  other  band, 
is  it  complained  that  they  have  failed  to  perform  any 
duties  which  the  parish  requires  from  such  a  body. 

LiTTLXDALB  J.  (a)  I  am  of  opinion,  taking  the  whole 
of  this  return  together,  that  it  cannot  be  supported. 
The  custom  alleged,  so  far  as  it  regards  consulting  and 
deliberating  on  things  concerning  the  church,  and  tht 
parish  generally,  is  good ;  and  I  am  not  prepared  to  say 
that  the  custom  to  act  as  a  select  vestry  for  the  concerns 
of  the  poor  of  the  parish  is  objectionable.  For  although 
the  first  provision  for  the  poor  by  statute  w*as  within 
legal  memory,  yet  before  the  statute  of  Elizabeth  there 
were  modes  in  which  the  poor  were  provided  for,  by 
voluntary  contribution  of  individuals,  by  the  bounty  of 
the  monasteries,  and  in  other  ways ;  and  the  manage- 
ment of  the  relief  thus  afforded  may,  in  any  particular 
parish,  have  been  intrusted  to  a  select  vestry,  though 
not  possessing  any  compulsory  powers. 

(a)  Lord  TerUerden  C.  J.  bad  left  the  Court. 

But 
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But  the  return  goes  on  to  state  that  the  vestiy  hasy  18S1. 
from  time  immemorial,  performed  the  duties  imposed  """"^^ 
on  select  vestries  by  the  act  59  G.  3.  c.  12.  I  admit  mamtt 
that  there  are  cases  in  which  matters  of  recent  origin  Bartbolomiw 
may  be  brought  under  ancient  customs,  as  it  was  held 
in  Wilkes  v.  Williams  {a)  that  an  immemorial  exemp- 
tion for  all  officers  of  the  Court  of  Chancery  extended 
to  persons  filling  newly  created  offices  in  that  Court. 
But  on  looking  into  the  statute  59  G.  3.  c.  12.,  it  is 
clear  that  the  principle  of  that  case  does  not  apply  here. 
There  are  certain  duties  expressly  imposed  by  the  act 
which  cannot  have  been  immemorially  performed.  The 
examination  into  the  state  of  the  poor,  and  inquiry  as  to 
proper  objects  of  relief,  may  have  been  carried  on  before 
legal  memory,  and  orders  may  have  been  made  before 
that  Ume  for  relief,  out  of  such  funds  as  then  existed : 
bat  the  vestry  cannot  have  superintended  the  collection 
and  administration  of  all  money  to  be  raised  by  the 
poor's  rates,  nor  can  they  have  given  directions  to  which 
overseers  could  be  required,  in  the  execution  of  their 
office,  to  conform,  till  after  the  statute  of  Elizabeth. 
There  are  also  enactments  in  other  parts  of  59  G.  S# 
c.  12.,  relating  to  the  discharge  of  duty  by  select  vestries, 
which  are  equally  inconsistent  with  the  supposition  of 
such  duty  being  performed  before  the  act  of  Elizabeth ; 
as  in  sect.  2.,  where  power  is  given  to  justices  to  make 
an  order  (first  summoning  the  overseers)  in  case  of 
adequate  relief  being  refused  by  the  select  vestry ;  the 
ckuise  (sect.  6.)  for  appointing  non-resident  overseers  on 
the  nomination  and  at  the  request  of  the  vestry ;  and 
other  provisions  whjch  it  is  unnecessary  to  go  into, 
because  it  is  sufficiently  clear  from  the  parts  of  the  act 

(a)  8  T.  R.  631. 

already 
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18SL       already  mentioned  that  the  custom  relied  upon  is  not 
^    „         truly  alleged. 

Tb«  KiwQ  ^       ^ 

agiUnU 
St. 

Baktholomiw  Parke  J.  I  am  of  the  same  opinion.  By  the  sta- 
tute of  59  G.  3.  the  inhabitants  of  a  parish  have  a  right 
to  establish  a  select  vestry  according  to  the  provisions 
there  made,  except  in  certain  specified  cases;  one  of  which 
is,  where  there  is  already  in  the  parish  a  select  vestry, 
established  and  acted  upon  by  virtue  of  ancient  usage  or 
custom,  and  which  vestry  would  be  distrubed  in  its 
functions  by  the  establishment  of  a  new  one.  But  sup- 
posing such  a  vestry  to  exist,  with  a  control  over  the 
poor,  it  ought,  in  order  to  exclude  the  operation  of 
the  act,  to  have  already  as  extensive  powers  for  the 
regulation  of  the  poor  as  the  statute  gives  to  new  select 
vestries.  And  the  present  return  states  that  the  ancient 
vestry  has  immemorially  performed  all  the  duties  im- 
posed by  the  statute.  Then  the  question  is,  looking  at 
this  statement,  and  comparing  it  with  the  statute,  whether 
it  can  by  possibility  be  true.  Among  the  duties  imposed 
by  the  statute  is  that  of  superintending  the  funds  raised 
by  poor's  rates ;  and  it  is  enacted  that  the  overseers,  in 
the  execution  of  their  office,  shall  conform  to  the  di- 
rections of  the  select  vestry,  which  is  substantially  a 
provision  that  the  vestry  shall  make  orders  to  be  bind- 
ing on  the  overseers.  Now  we  know  judicially  that  there 
were  neither  overseers  nor  poor-rates  before  the  43  EUx* 
The  ancient  vestry  may  have  had,  from  time  imme- 
morial, the  power  of  applying  and  managing  funds 
raised  for  the  relief  of  the  poor  otherwise  than  by  com- 
pulsory rates,  and  there  is  no  reason  that  they  should 
not  continue  to  enjoy  that  authority,  if  existing.  But  it 
is  also  clear  that  the  inhabitants  are  not  precluded  from 
exercising  the  power  of  appointing  a  vestry  to  dischai^ 

those 


IK  THE  First  Year  of  WILLIAM  IV.  SIS 

hose  functions,  and  very  important  ones  they  are,  which        1831. 
irisc  out  of  the  poor-law  first  established  by  the  statute      _    „ 

'^  •'  The  Krno 

>f  EUzabetk.     And  this  decision  will  agree  with  the        agdmt 
opinion  expressed  by  Lord  Tenterden  in  Bex  v.  Wood'  Baktholomkw 

,     «  THE  OrIAT. 

tan  {a). 

Taunton  J.  The  parish  has,  prima  facie,  a  right 
o  that  which  is  sought  by  the  present  mandamus. 
rben  b  any  reason  shewn  why  they  should  not  obtain 
t  ?  The  return  states  that  the  ancient  vestry  has  been 
iccostomed  to  act  as  a  select  vestry  for  the  concerns  of 
he  poor;  in  what  way,  is  not  there  specified  ;  but  it  is 
tfterwards  said  that  the  duties  imposed  on  select  vestries 
>y  59  G.  3.  c.  12.  have  immemorially  been  executed 
ind  still  are  so  by  the  vestry  constituted  by  custom  as 
iforesaid.  This,  as  an  exposition  of  the  mode  in  which 
he  vestry  has  been  accustomed  to  act  for  the  poor,  is  * 

nanifisstly  untrue,  because  it  is  impossible  they  should 
lave  immemorially  discharged  some  of  the  duties  im- 
xwed  by  the  act,  which  have  been  already  pointed  out. 
The  return  then  cannot  be  supported,  inasmuch  as  it 
iiscloaes  matter  which  we  know  judicially  tiot  to  be 
rue.  No  blame  is  to  be  imputed  on  this  account  to 
liose  who  prepared  the  return,  for  it  was  impossible, 
inder  the  circumstances,  to  make  it  tenable.  With  re- 
^rd  to  the  exception  in  sect.  36.,  if  that  could  be 
understood  as  preventing  the  formation  of  a  new  select 
restry.in  any  parish  where  one  had  already  existed,  and 
exercised  any  superintendence  over  the  concerns  of  the 
poor,  it  would  follow  that  such  a  parish  could  not  by 
possibility  have  a  select  vestry  to  carry  on  the  manage- 
ment of  the  poor  according  to  the  provisions  of  the  act. 
An   ancient  vestry   may  perhaps    have  a  concurrent 

(a)  4B.iA.  507. 

Vol.  II.  L  1  juris- 
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1831.       jurisdiction  with  one  appointed  by  the  statute,  on  some 
~        matters  relalinir  to   the   poor,   as  well  as   the  power 

The  Kino  ®  .       .  .       . 

against        which  has  usually  belonged  to  vestries  in  ecclesiastical 
Bartholomew  and  Other  parochial  affairs,  but  that  is  not  material  to 

THK  GrKAT.  1       .    .  I 

our  decision  on  the  present  return. 

Peremptory  mandamus  awarded. 


Monday.  GrYLLS  OgaitlSt  DaVIES. 

May  30th. 

The  scrrtnt  of  '^PROVER  for  a  flute.  At  the  trial  before  Clarke  C.  J., 

hi^becn  bar-  *^  ^^®  Spring  great  sessions  for  Glamorganshire^  1 8S0, 

purchMc  of  a  ^^  appeared  that  something  having  passed  between  the 

chattel,  came  plaintiff*  and  a  Mr.  Brittan  respecting  a  proposed  pur- 

and  said  that  chase  of  the  flute  by  Brittan^  the  defendant  afterwards 

hit  master 

ideiiircd  to  look    came  to  the  plaintiff*  and  asked  him  for  the  flute  for 

at  it,  and  would  ,  i        ./.  i 

keep  it  if  ap.  Brittan  to  look  at,  saying  that  if  he  approved  of  it  he 
chattel  was  in  would  keep  it«  The  plaintiff*  delivered  the  flutei  but 
deliTered'urthe  desired  the  defendant  to  bring  it  back  immediately, 
wM*iwithCT  which  he  said  he  would  do.  It  was  not,  however, 
purch^  nor  returned ;  the  parties  came  to  no  terms  as  to  the  pur- 
Trover  was  chase,  and  the  flute  was  demanded  back  and  refused. 

brought  agamst 

thesenrant:       For  the  defence  Brittan  was  called  to  prove  that  the 

Held,  that  the  ^ 

master  was  a      defendant  was  his  servant,  and  that  he  had  sent  the 

ness  to  proTe  in  defendant  to  ask  for  the  flute  for  him,  Brittan^  to  look 

the^messa^       at,  and  to  suy  that  if  it  was  approved  of  he  would  keep 

HvereTby  Ws  ^^  ^  ^^^^  ^^  ^*^  immediately  delivered  by  the  defendant  to 
authority,  and    iji,„  ^^(j^  ^}^^^  |jg  1,^^  j^gp^  j^  gyg^  since.   It  was  objected 

the  chattel  re-  *^  ^ 

ceiTed  and         to  this  evidence,  that  Brittan  was  an  interested  witness, 

kept  by  him. 

as  he  might  be  called  upon  in  case  of  a  verdict  for  the 
plaintifl^  to  indemnify  the  defendant.  The  evidence 
was  however  received,  and  a  verdict  found  for  the  de- 
fendant.    A  rule  nisi  was  obtained  for  a  new  trial,  on 

the 
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the  ground  that  Brittan^s  evidence  ought  not  to  iiave     ,1831. 
been  admitted. 


Whitcombe  now  shewed  cause.  The  witness  could 
not  be  incompetent  unless  the  defendant  acted  in  obe- 
dience to  his  commands.  Then  the  question  is,  Were 
the  commands  which  he  gave  to  the  defendant  lawful 
or  not  ?  If  they  were  lawful,  no  tortious  conversion 
could  have  taken  place  in  obedience  to  them ;  and,  there- 
fore, if  the  jury  found  the  defendant  guilty  of  such 
conversion,  the  witness  could  not  be  liable  in  consequence 
of  the  commands  given.  If  they  were  unlawful,  the 
witness  was  not  liable  to  indemnify  the  defendant,  for 
there  can  be  no  contribution  enforced  between  wrong- 
doers ;  Merrymeaiher  v.  Nixan  {a) ;  Stephens  v.  Elwall  (!>)• 
Paddock  v.  Fradley  (c),  where  the  master  was  held  a 
competent  witness  for  the  servant,  very  much  resembles 
the  present  case. 

Maude  contra.  If  the  master  did  not  authorize  the 
servant  to  deliver  such  a  message  as  he  in  &ct  gave,  the 
objection  does  not  arise ;  but  then  the  plaintiff  ought  to 
have  had  a  verdict.  It  was  opened,  however,  in  defence, 
that  the  servant  acted  fairly  in  obedience  to  his  master's 
direction.  If  so,  the  master,  in  proving  the  nature  of 
that  direction,  was  an  interested  witness,  because  if  the 
message  appeared  to  have  been  one  which  would  operate 
as  a  deceit  upon  the  plaintifl^  the  master  was  liable  to 
the  servant  for  any  responsibility  which  might  attach  to 
him  in  consequence.  He  was  answerable  over  to  the 
defendant,  not  as  a  joint  wrong-doer,  but  on  the  ge- 
neral principle  that  where  a  party  acting  as  the  servant, 

(a)  8  r.  B.   186*         (6)  4  Jf.  ^  6'.  259.         (c)  1  Cntmp,  i  Jerv,  90. 

L  I  2  and 


Grtlls 
Da  visa. 


Datics. 
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1831.  and  for  the  benefit,  of  another,  innocently  does  some- 
thing  by  which  he  incurs  responsibility,  the  person  on 

agairui  whoscL  account  the  thing  was  done  is  liable,  not  for  con^ 
tribution,  but  for  indemnity.  This  was  the  ground  of 
decision  in  Langdon  v.  The  African  Company  {a).  [Lord 
Tenierden  C.  J.  The  company  had  received  the  benefit 
of  the  act  for  which  the  executor  was  sued,  and  he 
sought  relief  against  them  in  equity.]  Such  indemnity 
must  necessarily  be  given,  on  account  of  the  incon- 
venience which  would  follow,  if  a  servant,  whenever 
he  had  to  execute  commands  of  his  master,  (not  illegal 
or  wrongful  in  themselves,)  by  which  the  rights  of  other 
persons  might  be  afiected,  were  obliged  to  ascertain  the 
master's  title  (i).  In  Paddock  v.  Fradley(c)  tlie  act 
complained  of  was  a  trespass,  which  distinguishes  that 
case  from  the  present.  \_Parke  J.  If  a  verdict  could 
have  gone  against  the  defendant  in  this  case,  it  would 
have  been  on  the  ground  that  he  made  a  statement  by 
which  the  plaintiff  was  deceived ;  how  could  the  master 
be  liable  if  he  did  not  sanction  that  statement?  Little^ 
dale  J.  The  case  would  then  be  like  that  put  in 
Southern  v.  Haw  (rf),  by  Hotighton  J.  "  If  one  command 
his  servant  to  sell  an  ill  horse,  and  the  servant  sell  him 
for  a  good  one,  whereby  the  servant  is  arrested  and  in- 
damaged,  yet  the  servant  shall  not  have  his  remedy 
against  his  master."] 

Lord  Tenterden  C.  J.  As  the  case  stood  when  the 
master  was  called,  I  think  he  was  a  competent  witness; 
for  if  he  proved  that  the  defend  ant  was  authorized  by  him 

(a)  Cited,  15  Vin,  Jbr,  Matter  and  Servant,  G.  pi.  5.  from  Ch.  Prec. 
221. 

(6)  See  Hires  t.  Solebay,  2  Mod.  242. 

(c)  1  Cromp*  i  Jerv.  90.  (d)  Cro.  Jac  468. 

to 


Daviu. 
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to  deliver  the  message  which  was  iu  fact  delivered,  the        1831. 
plaiDtifi*. could  not  recover;  if  he  proved  that  the  de- 

Grylls 

fendant  was  charged  with  a  different  message,  then  a       ^wtn 
verdict  against  the  defendant  in  this  action  would  not 
have  been   evidence   to  support  an  action  afterwards 
brought  by  him  against  his  master. 

LiTTLEDALE  J.  concurrcd. 

Parke  J.  Objections  to  the  competency  of  a  witness 
should  regularly  be  taken  upon  the  voir  dire^  though  the 
practice  is  not  adhered  to.  Now  the  questions  which 
would  have  been  put  to  this  witness  upon  the  voir  dire, 
to  try  his  competency,  would  have  been  whether  the  de- 
fendant was  his  servant,  and  whether  he  had  authorised 
him  to  make  any  representation  (which  might  have  been 
specified)  calculated  to  deceive  the  plaintiff.  And  it  is 
clear,  from  the  evidence  which  he  in  &ct  gave,  that  the 
answers  to  these  questions  must  have  shewn  that  he  did 
not  authorize  any  such  representation,  and  consequently 
was  not  liable  over  to  the  defendant  in  the  event  of  a 
verdict  against  him. 

Taunton  J.  If  the  witness  could  have  been  affected 
at  all  by  the  verdict,  he  stood  indifferent  between  the 
parties ;  for,  as  the  case  is  put  on  behalf  of  the  plaintiff^ 
if  the  verdict  had  gone  against  the  defendant^  the  wit- 
ness was  bound  to  indemnify  him  on  the  ground  of 
deceit  in  the  message  carried  by  him  from  his  master; 
but,  on  the  other  hand,  the  evidence  of  the  witness,  if  it 
discharged  the  defendant,  rendered  himself  liable. 

Rule  discharged. 

LI  3 
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1831, 


Tfkesday, 
May  Slst. 


i'- M     A  company 
were  em- 

or  parliament 
teC  •^'^  \\o  cMrry  on 

'      ^     ^  and  the  com- 
mittee were 
authorised  to 
make  CdUn  for 
money  upon 


The  Stratford  and  Moreton  Railway  Company 

against  Stratton. 

'T'HIS  was  an  action  of  debt,  tried  before  Lord  Ten^ 
terden  C.  J.  at  the  sittings  in  London^  after  Trinity 
term  1829,  when  a  verdict  was  found  for  the  plaintiffs 
for  1000/.,  subject  to  the  opinion  of  this  Court  upon  the 
following  case :  — 

The  plaintiffs  are  a  company  incorporated  by  statute 
1  &  2  G.  4.  c.  Ixiii.,  which  was  amended  by  6  G,  4. 
c.  clxviii.  At  a  meeting,  held  on  the  1 7th  of  September 
1822,  the  committee  of  the  company,  assuming  to  act 
by  virtue  and  under  the  authority  of  the  first-mentioned 
statute,  made  the  following  calls  for  money  from  the  pro- 
prietors, (viz.)  lOZ.  per  share  to  be  payable  on  the  28th 
of  October  1822,  10/.  per  share  to  be  payable  on  the 
28th  of  December  in  the  same  year,  10/.  per  share  on 
the  28th  of  Febmaty  1823,  10/.  per  share  on  the  28th 
be  put  in  force    of  April  1823,  and  4/.  per  share  on  the  28th  o(  Jme 

till  3.3,500/.  -^  '  .  . 

were  sub-  1823;  and  notice  of  such  calls  was  given  by  advertise- 

■cribed.     The 

committee  began  the  works  before  thai  sum  was  subscribed,  and  made  a  single  order, 

calling  on  the  proprietors  for  several  payments  of  10/.  each,  to  be  made  at  intervals  of  two 

months. 

A  subsequent  act  recited,  that  the  capital  of  33,500/-  had  not  been  subscribed  ;  that  the 
company  had  proceeded  in  the  works,  incurred  debts,  &c.  and  that  a  certain  sum  was  due 
from  defaulters  in  the  payment  of  calls.  It  provided  for  carrying  on  the  works,  and  for 
making  further  calls ;  and  it  enacted,  that  the  powers,  &c.  of  the  former  act  (except  where 
expressly  altered)  should  remain  vested  in  the  company,  though  the  331500^.  had  not  been 
subscribed. 

In  an  action  by  ihe  company  against  one  of  the  committee  for  money  due  on  some  of  the 
calls  made  as  above  mentioned,  others  of  which  lie  had  paid :  Held,  that  the  calls,  being 
made  all  at  one  time,  were  irregular;  tiiat  they  wore  not  ratified  by  tlic  mention  of  them  in 
the  second  statute,  as  it  could  not  be  presumed,  in  the  absence  of  any  expression  to  such 
effect,  that  tlie  legislature,  when  passing  that  act,  was  apprised  of  their  having  liecn  im- 
properly made;  and  that  the  defendant  was  not  estopped  hy  having  joined  in  making  the 
calls,  or  by  hii  payment  of  part  of  them,  from  disputing  their  validity;  for  Uiat,  the  calls 
being  against  law,  no  person  ought  to  have  been  misled  into  a  compliance  with  them  by  the 
defendant's  conduct  or  admiasioos. 

ment 


10/.  per  share, 
from  time  to 
time  as  they 
ahould  find 
necesaary,  so 
that  no  calls 
should  be 
made  at  the 
interval  of  less 
than  two 
months  from 
each  other. 
None  of  the 
powers  of  tlie 
act  were  to 
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ment  in  a  county  newspaper,  on  the  5th  of  October       18SI. 
1822.  
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At  the  time  when  these  calls  were  made,  and  also  at  an  i  Moreton 
die  times  at  which  they  were  respectively  payable,  the  agtdnsi 
defendant  was  a  proprietor  of  forty  shares,  and  he  at- 
tended the  meeting  of  the  committee  at  which  the  calls 
were  made,  as  a  member  of  such  committee,  and  joined 
in  making  them.  The  minutes  of  the  proceedings  at 
such  meeting  were  read  over  to  him  at  the  time,  by  the 
secretary,  and  he  approved  of  them  :  he  also  paid  the 
full  amount  on  his  forty  shares  for  the  first  two  calli^,  at 
the  times  at  which  respectively  such  calls  were  made 
payable,  but  upon  the  subsequent  calls  under  the  first 
act  of  parliament,  and  also  upon  other  calls  made  under 
the  second  act  of  parliament,  he  paid  only  so  much 
money  as  made  up,  together  with  the  sums  previously 
paid  by  him,  the  full  amount  of  the  calls  upon  twenty 
shares,  contending  (on  grounds  not  relevant  to  the 
question  in  the  special  case)  that  his  liability  was  limited 
to  that  number  of  shares. 

On  the  17lh  of  September ^  1822 j  when  the  first- 
mentioned  calls  wei^  made,  the  whole  sum  of  33,500/. 
had  not  been  subscribed  according  to  the  seventy-fourth 
section  of  the  first  act  of  parliament  No  objection 
was  made  by  the  defendant,  before  the  trial  of  the 
cause,  to  the  mode  in  which  the  calls  were  made,  or 
to  the  authority  of  the  committee,  under  the  act  of 
parliament,  to  make  them. 

The  material  parts  of  the  statutes  above  referred  to 
were  as  follows.  By  1  &  2  G.  4.  c.Ixiii.  the  company 
were  empowered  to  raise  among  themselves  33,500/.  for 
the  purposes  of  the  act,  and  an  additional  sum  of  7000/. 

LI  4  if 
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18S1.       if  necessary,  and  from  time  to  time  to  make  calls  upon 
"■""—^       the  proprietors  for  money  for  the  expences  of  the  un- 
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mnd  MoRKTON   deitaking  and  to  carry  on  the  same,  as  they  should, 

Rftilwajr  Co.     ^  .  •  /»     i  *•        i 

against  from  time  to  time,  find  necessary  tor  those  purposes; 
so  that  no  such  call  should  exceed  10/.  upon  each  share 
which  any  person  should  be  possessed  of,  and  so  that 
no  calls  should  be  made  but  at  the  distance  of  two  calendar 
months  at  tlie  least  from  each  other ^  and  that  twenty-dght 
days'  notice,  at  the  least,  should  be  given  of  all  such 
calls,  by  advertisement  in  a  newspaper.  And  it  was 
further  enacted,  that  the  whole  sum  of  38,500/.  should  be 
subscribed  before  any  of  the  powers  given  by  this  act 
should  be  put  in  force.  By  the  recital  of  the  act  6  G.  4. 
c.  clxviii.  it  appeared  that  the  sum  of  33,500/.  had  not 
yet  been  subscribed ;  that  the  company  had,  in  part, 
executed  the  railway  and  works:  that  a  part  of  the 
subscriptions  had  been  received,  but  that  ^^  the  sum  of 
785 1/»  remained  due  from  sundry  subscribers  who  were 
defaulters  in  the  payment  of  the  respective  calls,  and 
from  insolvent  and  bankrupt  subscribers ; "  that  money 
had  been  raised  by  mortgage  (which  the  former  act  em- 
powered the  company  to  do),  but  that  a  large  additioniu 
sum  was  still  requisite,  which  it  was  proposed  to  raise 
by  further  mortgage,  and  by  calls  upon  the  proprietors. 
A  part  of  the  former  act  (as  to  making  a  collateral  branch 
of  road)  was  therefore  repealed^  but  it  was  provided  that 
the  remainder  of  the  statute,  and  all  the  powers,  pro- 
visions, &c«  therein  should  (except  where  expressly  re- 
pealed or  altered)  stand  good  as  if  re-enacted.  Sect.  30. 
gave  the  power  of  making  any  calls  for  the  completing 
of  the  railway  and  payment  of  debts,  not  exceeding  in 
the  whole  15/.  per  share,  in  the  manner  afterwards  men- 
Uoned.    Sect.  26.  contained  the  following  clause :  — 

"And 
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"  And  whereas  the  several  sums  of  money  already        1831. 
advanced  and   expended  on  the  said   railway  greatly  -^^„  ^ 
exceed  the  sum  of  3S.500U  the  calculated  expence  in    and  Mobetoh 

*  '  ^  Railway  Co. 

the  said  act  ( 1  &  2  G.  4.  c.  Ixiii.)  mentioned ;  be  it  further        agninst 

SrMATtoir. 

enacted,  that  all  and  every  the  powers  and  authorities 
which  were  given  by  the  said  recited  act,  save  and  except 
such  powers  and  authorities  as  are  expressly  repealed  by 
this  act,  shall  be  and  remain  and  the  same  are  hereby 
vested  in  the  said  company,  notwithstanding  the  whole 
of  the  said  sum  of  33,500/.  has  not  been  subscribed  as 
required  by  the  said  act." 
The  case  was  now  argued  by 

Jardine  for  the  plaintiffs.  Two  objections  are  made 
to  the  plaintiffs'  right  to  recover.  First,  that  the  calls 
made  on  the  17th  of  September  1822,  some  of  which 
tbb  action  is  brought  to  enforce,  were  unauthorized  by 
the  statute  then  subsisting,  inasmuch  as  they  were  made 
before  the  33,500/«  had  been  subscribed.  Secondly, 
that  they  were  irregular,  not  being  made  at  the  distance 
of  two  calendar  months  from  each  other.  As  to  the 
first  objection,  tlie  case  of  Tie  Nonmch  and  Ixnveslqfi 
NamgcUion  Company  v.  Theobald  {a)  would  be  decisive 
against  the  plaintiffs  if  this  case,  like  that,  depended  on 
a  single  act  of  parliament :  but  here  the  irregularity  is 
cured  by  the  second  statute,  6  G.  4.  c.  clxviii.,  which  re« 
cognizes  what  has  been  done  since  the  preceding  act, 
and,  among  other  things,  the  making  of  calls ;  for  these 
are  expressly  referred  to  in  the  first  section.  This  in- 
tention to  ratify  the  proceedings  already  taken  is  clear 

(a)  lAf.iM.  151. 

from 
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1881.        from  the  twenty-sixth  section,  which  expressly  continues 

•  all  the  powers  and  authorities  of  the  company  (except 

and  Moimoir    those  specifically  repealed),  although  the  whole  capital 

agaimi  mentioned  in  the  former  act  has  not  been  sabscribed. 
If  the  calls  are  not  sanctioned  by  6  G.  4.  c*  clxviti.  all 
the  other  proceedings  taken  previously  to  that  act  for 
carrying  on  the  work  are  also  unauthorized.  To  the 
other  objection  it  may  be  answered,  first,  that  that  also 
is  cured  by  the  latter  act  of  parliament ;  secondly,  that 
although  the  calls  were  made  by  one  and  the  same 
order  of  the  committee,  the  act  was  substantially  com- 
plied with,  inasmuch  as  the  payments  were  only  to  be 
made  at  intervals  of  two  months;  thirdly,  that  the 
defendant  is  estopped  firom  taking  this  objection,  having 
joined,  as  a  committee-man,  in  making  the  calls,  and 
having  induced  others  to  comply  by  paying  the  calls 
himself  in  respect  of  twenty  shares.  Where  a  person, 
in  any  transaction  with  another,  has  by  deed  or  word 
admitted  particular  facts,  and  the  other  has  acted  upon 
such  his  admission,  he  cannot  afterwards  in  a  dispute 
With  the  same  party,  arising  out  of  that  transaction, 
deny  the  facts,  though  consistently  with  truth;  as, 
where  a  man  has  represented  a  woman  as  his  wife 
who  was  not  so ;  or  put  in  bail  in  a  wrong  name.  [Lord 
Tenterden  C.  J.  He  cannot  contradict  the  admission  for 
the  purpose  of  undoing  what  has  been  already  done; 
but  you  would  carry  the  principle  of  estoppel  farther.] 
In  Clarke  v.  Clarke  (a)  the  plaintiff,  wliose  goods  had 
been  sold  under  n  commission  of  bankrupt,  brought 
trover  for  the  purpose  of  trying  the  validity  of  the  com- 
mission, and  on  proof  that  he  had  recommended  the 

(a)  6Es^.6U 

auctioneer 
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auctioneer  who  sold,  it  was  held  that  he  was  estopped.        1831. 
ZParkeJ.  From  disputing  the  sale.]  In  Like  y.  Howe  {a)^  The^r 
where  the  bankrupt  had  canvassed  for  assignees,  he  was   »nd  Moaitoh 

^     ^  Railway  Co* 

held   to  be  estopped    from  disputing  the  commission.        agamsi 

SffRATtOtU 

{Parke  J.  He  could  not  contest  the  title  of  those  whom 
he  bad  caused  to  be  made  assignees.]  Watson  v.  Wace  (i). 
[Lord  Tenter  den  C.J.  There  the  bankrupt  had  availed 
himself  of  the  commission  to  obtain  his  discharge  out  of 
custody,  in  which  he  was  at  the  suit  of  the  petitioning 
creditor.]  In  Heane  v.  Rogers  (c),  the  Court  lays  down 
the  principle  of  estoppel  thus :  ^'  There  is  no  doubt  but 
that  the  express  admission  of  a  party  to  the  suit,  or  ad- 
missions implied  fix>m  his  conduct,  are  evidence,  and 
strong  evidence,  against  him ;  but  we  think  that  he  is  at 
liberty  to  prove  that  such  admissions  were  mistaken  or 
were  untrue,  and  is  not  estopped  or  concluded  by  them, 
unless  another  person  has  been  induced  by  them  to  alter 
bis  condition ;  in  such  a  case  the  party  is  estopped  from 
disputing  their  truth  with  respect  to  that  person  (and 
those  claiming  under  him)  and  that  transaction."  Heref 
the  defendant,  by  making  the  calls,  and  himself  comply- 
ing with  some  of  them,  has  induced  other  members  of 
the  company  to  make  those  payments  which  he  now  says, 
in  his  own  case,  ought  not  to  be  enforced. 

Piatt  contra.  The  committee  had  only  power  to  make 
calls,  *^  as  they  should  from  time  to  time  find  necessary,'^ 
according  to  the  provisions  of  1  &  2  G.  4.  c.  Ixiii.  The 
intention  was,  that  the  necessity  of  the  calls  should  be 
considered  of  from  time  to  time.     Here  a  number  are 

(a)  6  Em]),  20.  {b)  5  B.  ^  C.  155.  (c)   9  /?.  tj  C.  577. 

made 
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1831.        made  at  once,  to  be  all  paid  within  nine  months.     Sup- 
"■"^"       pose,  by  the  expiration  of  that  time,  occasion  had  not 

The  Stkatfokd  «        ,     ,  i       i  .  t 

and  MoRxtoir   been  found  for  all  the  money,  what  was  to  be  done  with 
agaimi        it?     (Here  he  was  stopped  by  the  Court) 
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Lord  Tenterden  C.J.  I  think  these  calls  were 
not  r^ular  according  to  1  &  2  G.  4.  c.  Ixiii.  By  that  act 
the  calls  are  to  be  made  at  intervals^  and  the  com- 
mittee are  to  judge,  from  time  to  time,  of  the  neces- 
sity  of  making  them.  Here  several  are  made  at  once,  to 
an  amount  which  may  probably  not  become  necessary 
in  the  time  over  which  they  extendi  and  if  so,  the  residue 
must  be  lodged  at  a  banker's,  or  placed  elsewhere  at  the 
peril  of  the  proprietors.  I  think  it  was  not  the  in- 
tention of  the  act  that  they  should  be  exposed  to  this 
hazard*  But  it  is  contended  that  the  subsequent  statute 
recognises  these  calls  as  valid.  That  statute  takes  notice^ 
in  the  recital,  that  the  whole  sum  of  33,500/.  mentioned 
in  the  former  act  has  not  been  raised,  and,  at  the  same 
time,  that  a  part  of  the  works  has  been  completed.  So 
far  it  clearly  ratifies  what  has  been  done.  It  then  states 
that  a  certain  sum  has  been  raised,  but  that  7851/. 
remain  due  from  subscribers,  who  are  defaulters  in  the 
payment  of  the  respective  calls.  But  it  does  not  appear 
from  this,  that  the  legislature  was  informed  in  what 
manner  the  calls  had  been  made.  They  would  suppose 
that  what  was  done  had  been  done  rightly.  It  is  a  strained 
construction  to  infer  from  such  expressions  as  appear  in 
the  recital  of  this  statute,  that  the  legislature  sanctioned 
what  it  does  not  appear  they  even  knew.  The  argu- 
ment on  the  ground  of  estoppel  might  have  applied  if 
any  person  had  been  led  astray  by  the  conduct  of  the 

defendant. 
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defendant     But  be  is,  in  fact,  one  of  a  committee  who        1831. 
have  made  certain  calls  not  warranted  by  law,  and  in  " 
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part  paid  them.     Whoever  has  paid  those  calls  might   and  Moreton 
have  known  that  he  was  not  obliged  to  do  so;   his        mgimut 
paying  them  was  his  own  fault,  and  no  person  has  a 
right  to  allege  that  he  was  misled  by  the  act  of  the 
defendant. 

LiTTLEDALE  J.  J  think  it  is  impossible  that  these 
calls,  originally  made  as  they  were,  could  be  enforced. 
It  is  true  the  second  statute  dispenses  with  the  provision 
of  the  first  as  to  putting  certain  powers  in  force  before 
the  requisite  capital  shall  have  been  subscribed,  and 
authorizes  further  calls,  although  that  sum  is  not  yet 
made  up.  But  the  clause  requiring  the  subscription  to 
be  completed  before  the  powers  are  exercised  is  quite 
distinct  from  that  which  directs  that  the  calls  shall  be 
made  at  two  months'  distance  from  each  other,  and  the 
act  dispensing  with  the  first  does  not  affect  the  second. 
It  is  said  the  defendant  is  estopped  from  availing  him- 
self of  this  latter  clause.  But,  first,  it  is  not  shewn  that 
he  has,  by  his  conduct,  induced  any  person  to  pay 
money,  or  do  any  other  act  in  compliance  with  these 
calls.  And,  further,  it  seems  to  me  that  this  is  not  a 
case  in  which  the  defendant  could  be  estopped  in  the 
manner  alleged.  The  case  of  a  bankrupt  who  has 
taken  advantage  of  a  commission  against  him  is  very 
different :  there  it  might  be  a  doubt  whether  the  party 
was  really  a  bankrupt  or  not ;  his  act  might  remove 
that  doubt,  and  induce  other  individuals  to  place  them- 
selves in  a  situation  which  they  otherwise  would  not 
have  stood  in ;  and  it  is  reasonable  that  he  should  not 

after- 
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1831*        afterwards  be  admitted  to  impeach  the  validity  of  what 
is  done  in  consequence  of  such  conduct  oa  his  part. 


Stratton. 


«iid  MoRtTOK  But  in  this  case  the  act  expressly  says  that  such  and 
againtt  such  tilings  shall  not  be  done,  except  in  «  certain 
manner;  it  cannot^  therefore,  be  contended  here  that  the 
conduct  of  the  defendant  has  misled  other  partiesi  and 
shall  thus  operate  by  way  of  estoppel,  as  in  the  case  of 
the  bankrupt,  and  enable  the  company  to  enforce  calls 
which  the  statute  says  shall  not  be  made. 

Parke  J.  I  think  it  is  clear  that  the  act  1  &  2  G.  4. 
€.  Ixiii.  meant  that  the  calls  should  be  made  firom 
time  to  time  as  necessity  arose.  I  agree  to  the  doctrine 
in  Heane  v.  Rogers  (a),  that  a  party  having  oiade  ad- 
missions by  which  another  has  been  led  to  idter  his 
condition,  is  estopped  from  disputing  their  truth  with 
respect  to  that  person  and  that  transaction ;  but  I  think 
it  does  not  apply  here,  where  the  question  nused  by  the 
party  supposed  to  have  made  the  admission  is  one  not 
of  fact  but  of  law.  It  appears  to  me  also,  that  the 
second  statute  does  not  remove  the  objection  as  to  the 
time  at  which  the  calls  were  made,  for  the  legislature 
cannot  be  presumed  to  have  known  that  they  were  aU 
made  at  once,  and  not  at  the  periods  prescribed  by  the 
former  act.  And  I  think  that  the  twenty-sixth  sectioa 
of  6  G.  4.  c.  clxviii.,  enacting  that  the  powers  of  the  pre- 
ceding statute  shall  be  and  remain  with  the  company, 
though  the  sum  of  33,500/.  has  not  been  subscribed,  h»$ 
no  bearing  on  this  objection,  for  that  it  is  prospective 
only,  and  not  retrospective. 

(o)  9A^C.577. 

Taunton 
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Taunton  J.  It  is  admitted  that  the  calls,  if  judged  18SL 
of  by  the  first  statute  only,  are  irregular,  but  it  is  said  the  _  """"^ 
subsequent  act  sets  them  up  as  valid.     But  as  that  act    and  Morston 

Railway  Co. 

contains  no  clear,  direct,  and  particular  ratification  of  the  ogatnK 
calls,  which  in  fact  were  made  four  years  before,  I  think 
it  cannot  have  the  effect  of  rendering  that  order  legal, 
which  was  illegal  at  the  time  it  was  made.  It  is  also 
clear  that  the  defendant  was  not  estopped.  It  was  not 
competent  to  him  to  dispense  with  the  statute  under 
which  he  and  the  rest  of  the  committee  professed  to  act, 
even  for  the  purpose  of  rendering  himself  liable  to  be 
sued.  The  calls  being  contrary  to  law,  it  lies  in  his 
inouth  to  take  that  objection,  though  he  was  a  party  to 
their  being  made. 

Postea  to  the  defendant. 
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1881. 


Tuesday,  Wharton,  EsQuire,  agotfist  Kino. 

.f  J    Declantioa       T^ECLARATION  stated  that  differences  had  arisen 

stated,  that  di^    M^ 

ferenceshad  between  the  plaintiff  and  the  defendant,  respect- 

tba  plaintiff  i^g  Certain  liabilities  of  the  plaintiff,  for  and  on  accoant 
rnpecting  cer-    ^^  ^^  defendant,  in  respect  of  certain  bills  of  exchange 

tain  liabilities 

of  the  plaintiff  on  account  of  the  defendant,  in  respect  of  bills  of  exchange  to  which  the 
plaintiff  had  put  his  name,  and  which  the  defendant  had  negotiated ;  that  the  plaintiff  had 
commenced  an  action  against  the  defendant  on  account  of  his  haTing  negotiated  the  aame, 
and  also  for  the  recovery  of  the  bills;  and  that  by  an  order  made  in  the  said  action,  the 
cause  and  all  matters  in  difference  between  the  parties  were  referred  to  arbitration.  That 
the  arbitrator  made  his  award,  whereby  he  directed  the  defendant  to  pay  the  plaintiff  10s.| 
and  that  the  defendant  should,  at  the  same  time,  deliver  up  to  the  plaintiff  a  bill  of  ex- 
change for  SOOL,  therein  particularly  described,  or  give  the  plaintiff  a  bond  of  indemni^; 
and  nirther,  that  the  defendant  should,  at  the  same  time,  pay  the  plaintiff  543/.,  unless  bc^ 
the  defendant,  should  then  pay  what  remained  due  upon  a  judgment  recovered  by  jt*  and 
others  against  the  dtfendant,  in  a  certain  action  brought  by  the  said  A,  and  others  against 
thepUuniig^p  as  the  drawer  of  a  certain  bill  of  exchange  for  300r.,  bearing  date  tbe  18th  of 
Mt^  1826,  drawn  by  defendant  upon,  and  accepted  by,  one  C  i^.,  and  payable  to  tbe 
order  of  the  defendant,  and  by  him  indorsed  to  the  said  A.  and  others,  and  likewise  cause 
satisfaction  to  be  entered  on  the  judgment-roll  in  such  action ;  and  likewise  deliver  op 
to  the  plaintiff  the  last-mentioned  bill  of  exchange :  And  the  arbitrator  further  awarded, 
that  on  performance  of  the  award  tu  qforetaidp  the  plaintiff  and  defendant  should  execute 
mutual  and  general  releases. 

Plea,  first,  that  a  bill  of  exchange,  therein  particularly  described,  had  been  drawn,  in- 
dorsed by  the  plaintiff*  and  by  him  delivered  to  the  dtfendant :  and  that  the  liability  of  the 
plaintiff,  in  respect  of  the  same,  was  a  matter  in  difference  submitted  to  the  arbitrator, 
and  that  he  had  not  awarded  concerning  it. 

Secondly,  tbe  like  as  to  an  action  which  was  depending  between  tbe  plaintiff  and  defendant 
at  the  time  of  the  reference,  and  to  divers  other  pecuniary  matters,  claims,  and  demands. 

Thirdly,  the  like  as  to  a  judgment  recovered  by  A,  and  others  against  the  plam^ft 
which  was  unsatisfied  at  the  tinqe  of  making  the  award,  and  which  it  was  disputed  whether 
the  plaintiff  or  defendant  ought  to  latisfy. 

Fourthly,  that  there  never  was  any  judgment  recovered,  or  action  brought,  by  A.  and 
others  against  the  defendant  on  any  such  bill  of  exchange  drawn  by  the  defendant^  as  was 
mentioned  in  the  award,  and  that  performance  of  the  award  as  to  such  judgment  was 
impossible. 

Fifthly,  that  the  defendant  never  had  any  authority  from  A.  and  others  to  cause  satis&c- 
tion  to  be  entered  on  the  judgment-roll,  in  such  last-mentioned  action,  and.  therefore,  that 
it  was  wholly  out  of  his  power  to  do  so ;  nor  was  it  in  his  power  to  deliver  up  to  the 
plaintiff  the  Lills  of  exchange  in  the  award  mentioned,  and  whidi  were  indorsed  to  and  out- 
standing in  the  hands  of  other  persons. 

Upon  demurrer ;  it  was  held. 

That  the  first  three  pleas  were  bad,  because  the  arbitrator,  by  having  awarded  mutual  and 
general  releases,  must  be  deemed  to  have  adjudged  and  finally  decided  upon  the  matters  in 
those  pleas  respectively  mentioned,  and  the  general  release  would  be  an  answer  to  any 
'    actions  or  claims  founded  upon  them : 

And,  that  the  fourtli  and  fifth  pleas  were  bad,  because,  although  it  might  be  impossible 
for  tbe  defendant  to  perform  certain  parts  of  the  award  therein-mentioned,  yet  the  award  in 
each  instance  gave  an  alternative  which  he  could  perform. 

to 
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to  which  the  plaintiff  had  put  his  name  without  any  con-        1881. 
sideration,  and  which  the  defendant  had  negotiated;  that       '— 

-  .  WHAETOir 

the  plaintiff  had  commenced  an  action  in  the  King's  a^imu 
Bench  against  tl)e  defendant^  for  damages,  on  account  of 
his  having  so  negotiated  the  said  bills,  and  also  for  the  re* 
covery  of  the  said  several  bills  of  exchange,  which  action, 
at  the  time  of  making  the  order  next  mentioned,  was 
depending;  and  that  afterwards,  by  an  order  of  the 
Honourable  Mr.  J.  Littledaley  the  said  cause,  and  all 
matters  in  difference  between  the  parties,  were  referred 
to  the  arbitrament  of  A.  B.,  Esquire,  so  as  he  should 
make  and  publish  his  award  in  writing,  of  and  con* 
ceming  the  matters  referred  on  or  before  a  day  therein 
mentioned. 

The  declaration  then  stated  mutual  promises  to  per«- 
form  the  award,  and  averred  that  on  the  8th  of  January 
1830,  the  arbitrator  made  and  published  his  award  of 
and  concerning  the  matters  referred  to  him,  whereby 
he  awarded  that  the  defendant  should  pay  to  the  plain* 
tiff  10^.  on  the  1st  of  February  then  next,  and  that  the 
defendant  should,  at  the  same  time,  deliver  up  to  the 
plaintiff  a  certain  bill  of  exchange  for  300Z.,  bearing 
date  the  7th  of  Juiy^  1826,  drawn  by  the  defendant 
upon,  and  accepted  by  the  plaintiff,  payable  six  months 
after  date  to  the  defendant's  order,  and  by  him  deli-^ 
Tered  before  the  same  became  due  to  one  A.  Hunter ; 
or  instead  thereof  should,  at  the  same  time,  give  the 
plaintiff  his  bond  for  600/.,  conditioned  to  indemnify 
the  plaintiff  against  all  demands,  loss  or  damage,  by 
reason  of  the  last-mentioned  bill ;  and  also  that  the 
defendant  should,  at  the  same  time,  pay  to  the  plaintiff 
the  further  sum  of  348/.  \0s.  unless  he,  the  defendant, 
should,  on  the  said  1st  of  February^  pay  and  satisfy 
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18S1.       what  remained  unpaid  upon  a  certain  judgment  thereto- 
"  fore  recovered  by  W.  Tottie^  J.  Bichardsotu  and  M. 

agnnu  Gcomtj  against  the  defendant  (a)  ^  in  the  Court  of  King's 
Bench,  in  a  certain  action  brought  by  the  said  Toitie, 
Bichardsanj  and  Gaunt  against  the  plaintiff'^  as  drawer 
of  a  bill  of  exchange  for  SOOL,  bearing  date  the  18tb  of 
May  1826,  and  drawn  by  the  said  defendant  upon,  and 
accepted  by  one  Conyers  Norton^  payable  six  months 
after  date  to  the  order  of  the  said  defendant^  and  by  him 
indorsed  and  paid  away  to  the  said  Tottie^  Richardson^ 
and  Gaunt ;  and  likewise,  at  his  own  costs,  cause  satis- 
faction to  be  entered  on  the  judgment-roll  in  such 
action ;  and  likewise  deliver  up  to  the  said  plaintiff  the 
last-mentioned  bill  of  exchange.  (There  was  a  similar 
clause,  which  it  is  unnecessary  to  notice  further,  respect- 
ing a  judgment  in  another  action  on  bills  of  exchange.) 
And  it  was  further  awarded,  that  on  the  performanu 
of  the  said  award  as  aforesaid,  the  plaintiff  and  de- 
fendant should,  at  the  costs  of  the  party  requiring  the 
same,  execute  and  deliver  to  each  other  mutual  and 
general  releases  of  all  actions,  causes  of  action,  and 
claims  and  demands  whatsoever,  down  to  the  day  of  the 
said  order  of  reference :  —  of  which  award  the  de 
fendant  afterwards  had  notice.  Breach,  first,  nonpay- 
ment of  the  10s.;  secondly,  that  the  defendant,  although 
requested,  did  not  deliver  to  the  plaintiff  the  bill  of 
exchange  for  SCO/.,  or  give  his  bond  to  indemnify  the 
plaintiff;  thirdly,  that  the  defendant  did  not  pay  or 
satisfy  what  remained  unpaid  upon  the  judgment  re- 

(a)  The  arbitntor  by  mistake  inserted  the  word  defendant  instead  of 
plaintiff.  The  bill  was  drawn  by  the  plaintiff,  payable  to  his  own  order, 
indoned  by  him  to  the  defendant,  and  by  the  defendant  to  Toitkf  12.  and 
G,,  who  obtained  judgment  upon  it  against  the  plaintiff. 

covered 
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eovered  by  Toiiie  and  others  against  the  plaintiif  as  the        IBS], 
drawer  of  the  bill  for  SOO/.,  nor  cause  satisfaction  to  be       """"^ 

Whakton 

entered  on  the  judgment-roll  in  such  action,  nor  deliver        ogtmut 
up  to  the  plaintiff  the  said  last-mentioned  bill ;  and  that 
although  the  defendant,  on  the  said  1st  ofFebruaTy^  was 
requested  to  pay  the  sum  of  343/.  lOs.  in  the  award  men- 
tionedj  yet  he  did  not  do  so. 

Pleas,  first,  that  a  certain  bill  of  exchange,  bearing 
date  the  18th  of  May  1826,  had  been  drawn  by  the 
plainiiff*  on  one  Conyen  Ncrtony  for  the  payment,  six 
months  after  date,  to  the  plaintiff^s  order,  of  300/.,  and 
had  been  indorsed  and  delivered  by  the  plaittiiff' to  the 
defendant,  and  that  the  liability  of  the  plaintiff  as  the 
drawer  of  such  bill  was  a  matter  in  difference  between 
the  plaintiff  and  defendant,  referred  and  submitted  to 
the  arbitrator,  and  upon  which  he  was  requested  by  the 
defiendant  to  award,  but  that  he  had  not  done  so. 
Second  plea,  that  a  certain  action  commenced  by  the 
plaintiff  against  the  defendant  and  depending  in  the 
King^s  Bench,  and  also  divers  other  pecuniary  matters, 
claimsj  and  demands  in  law  and  in  equity  between  the 
said  parties,  were  matters  in  difference  referred  and  sub- 
mitted to  the  arbitrator,  and  upon  which  he  was  re- 
quested by  the  defendant  to  award,  but  that  he  had  not 
done  so.  Third  plea,  that  a  judgment  had  been  re- 
covered by  Totiie,  Richardson^  and  Gaunt,  in  K.  B. 
against  the  plaintiff,  which  was  unsatisfied  at  the  time 
of  making  the  award ;  that  whether  the  plaintiff  or  de- 
fendant should  pay  the  money  so  recovered,  and  un- 
satisfied, was  a  matter  in  difference  referred  to  the 
arbitrator,  and  upon  which  he  was  requested  by  the 
defendant  to  award,  but  he  did  not  do  so,  nor  had 
he  by  his  award  ascertained  the  sum  recovered  by  or 

M  m  2  remain- 
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18SL  remaining  unsatisfied  upon  the  said  judgm^t  Fourth 
"■""  plea,  that  there  never  was  any  judgment  recovered  or 
agamtt  actiou  brought  by  Toftiej  Richardson^  and  GawU 
against  the  defendant  on  any  bill  of  exchange  drawn  by 
the  defendant f  bearing  date  the  18th  of  Mm/  1826,  nor 
was  there  ever  any  such  bill  drawn  by  the  defendant^ 
and  in  those  respects  the  award  is  founded  on  error; 
and  the  performance  of  those  parts  thereof  which  relate 
to  such  supposed  bill  and  judgment  is  impossible.  Fifth 
plea,  that  the  defendant  never  had  any  lawful  authority 
from  Tottie^  Richardson^  and  Gaunty  or  either  of  them, 
to.  cause  satisfaction  to  be  entered  on  the  judgment-roll 
in.  the  said  action  in  the  award  mentioned  to  be  brought 
by  them ;  and  that  at  the  time  of  making  the  award, 
and  ever  before  and  since,  it  was  wholly  out  of  the 
power  of  the  defendant  to  cause  satisfaction  to  be  entered 
on  such  judgment-roll,  or  to  procure  or  deliver  up  to 
the  plaintiff  either  of  the  said  several  bills  of  exchange 
in.  the  award  mentioned,  and  which  had  been  and  were 
respectively  indorsed  to  and  outstanding  in  the  hands 
of  other  persons.     Demurrer. 

Miller  in  support  of  the  demurrer.  The  first  plea  is 
bad,  because  the  matter  therein  stated  was  disposed  of 
by  the  award  of  general  releases.  It  is  immaterial  whe- 
ther the  bill  of  exchange  therein  mentioned  be  specific- 
ally arbitrated  on,  provided  the  matter  was  under  the  ar- 
bitrator's notice,  (which  the  plea  admits,)  and  the  award 
be  sufficiently  comprehensive  to  dispose  of  it  Shelling 
V.  Farmer  (a).  Birks  v.  Trippet  (ft)  is  expressly  in  point 
Every  intendment  is  to  be  made  in  favour  of  an  award, 

(a)  1  Sir.  646.  (6)  I  Stnmd.  32. 

and 
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and  none  against  it     Here  the  plea  states  that  the  bill        1881. 
had  been  drawn  in  May  1826  by  the  plaintiff  on  C.  Nar-      S. 
ton  for  thcTpayment,  six  months  after  date,  to  the  order        ttgnmsi 
of  the  plaintiff  of  the  sum  of  300/.,  and  that  it  was 
indorsed  and  delivered  by  the  plaintiff  to  the  defendant 
According  to  the  plea,  therefore,  it  was  over-due  three 
years  in  the  defendant's  hands.  No  possible  legal  liability 
could  arise,  except  between  these  parties,  and  that  would 
be  extinguished  by  a  general  release.     Then,  as  to  the 
second  plea,  the  action  in  which  the  present  order  of 
reference  was  made,  is  stated  to  have  been  brought  in 
respect  of  certain  bills  indorsed  away  by  the  defendant, 
and  the  award  directs  10$.  to  be  paid  to  the  plaintiff, 
and  then  certain  judgments  recovered  on  bills  of  ex- 
change against  the  plaintiff  are  to  be  satisfied,  or  sums 
equal  to  the  respective  debts  and  costs  are  to  be  paid, 
and  the  plaintiff  is  to  give  the  defendant  a  release  of  all 
actions  and   causes   of  action,  &c.     There  is  enough, 
therefore,  looking  through  the  award,  to  shew  that  the 
whole  has  been  determined,  which  is  sufficient.   Jackson 
T.  Yabdey  (a).    The  third  plea  is  bad,  because  it  tenders 
an  immaterial  issue.     It  is  perfectly  irrelevant  whether 
the  matter  there  mentioned  be  expressly  and  specifically 
dbposed  of  or  not,  if  the  words  of  the  award  are  sufii- 
cient  to  comprehend  it     Now,  first  of  all,  the  question 
as  to  the  liability  of  the  defendant  to  satisfy  a  judgment 
recovered   against  the   plaintiff  is  disposed  of  by  the 
award  of  mutual  and  general  releases.   The  judgment  re- 
covered is  against  the  plaintiff  alone.   He  alleges  against 
the  defendant  that  he  is  bound  to  pay  off  this  judg- 
ment.   The  arbitrator  says  that  the  defendant  shall  dis- 

(a)  5  J7.  4^.848. 
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18S1.       charge  the  plaintiff's  liability  in  respect  of  the  judgment 

(which  was  evidently  upon  one  of  the  bills  of  exchanse 
Whartov       ^  "^     '^  ^  ° 

agahut  in  question) ;  and  that  the  plaintiff  shall  give  him  a  release 
from  all  claims.  That  release  extinguishes  for  ever  any 
claim  on  this  judgment,  and  no  assignment  of  it  can 
raise  any  other  liability.  Secondly,  the  question  as  to 
the  liability  on  these  judgments  is  disposed  of,  because 
they  are  included  in  the  present  action.  The  declar- 
ation shews  that  the  action  was  brought  to  recover 
damages  for  the  consequences  to  the  plaintiff  of  the  de* 
fendant  having  negotiated  certain  bills;  and  the  award 
shews  that  some  of  those  consequences  were  actions 
upon  those  bills,  in  which  judgments  were  recovered. 
The  Court,  therefore,  may  reasonably  intend  these  judg* 
ments  to  be  included  in  the  grounds  of  action.  Then, 
as  to  the  fourth  plea,  that  there  never  was  any  socb 
judgment  recovered  by  Tottte,  R.  and  G.  against  the 
defendant  as  stated  in  the  award,  and,  therefore,  that 
the  performance  of  the  award  as  to  such  judgment  was 
impossible:  that  plea  is  bad,  because,  as  the  award 
gives  the  defendant  an  alternative  option  of  doing  two 
things;  the  plea  raises  an  immaterial  and  irrelevant 
issue,  and  puts  in  issue  matter  of  law.  The  award  in 
reality  does  not  mean  to  say  that  there  were  any  such 
judgments  recovered,  or  any  action  against  the  defend- 
ant, or  any  bills  drawn  by  the  defendant;  that  is  a  mere 
clerical  error.  And,  suppose  this  direction  to  be  an 
impossible  thing,  it  does  not  vitiate  the  remainder  oi 
the  award,  Jlder  v.  Saville  (a);  and  as  the  plea  goes  to 
the  whole  count,  it  is  bad;  but  besides,  there  is  an 
alternative  which  is  both  possible  and  certain^  namely, 

(a)  5  Taunt*  454» 

the 
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the  payment  of  the  348/.  10s.;  and  if  an  award  direct        1831. 
one  of  two  thinirs  to  be  done,  and  either  of  the  two      .„ 
is  uncertain  or  impossible,  it  is  incumbent  on  the  party        agamu 

Kino. 

to  perform  the  other.     Lee  v.  Eltifu  (a),  Simmonds  v. 
S»ayne{b).    This  last  answer  applies  also  to  the  fifth 


Ixnoes  Seijt  contra.  The  first  three  pleas  are  good. 
Here  it  was  a  condition  of  submitting  to  the  award, 
that  it  should  be  made  on  all  the  points  referred. 
The  pleas  allege  that  the  matters  therein  mentioned 
were  matters  submitted  to  and  not  decided  by  the 
arbitrator,  and  that  all^ation  is  admitted  by  the  de- 
murrer. Those  pleas,  therefore,  shew  that  the  award 
18  not  final,  Bradford  v.  Bryan  (c),  Randall  v.  Randall  {d), 
Ingram  v.  Milnes{e\  Mitchell  v.  Staveley[g).  [Lord 
Tenierden  C.  J.  In  Birks  v.  Trippet  (Ji)  the  Court  was 
of  opinion  that  the  arbitrator  by  awarding  mutual  re- 
leases had  adjudicated  upon  matters  not  mentioned 
specifically  in  his  award.]  That  was  not  the  point 
decided,  for  the  plaintiff  in  that  case  having  demurred 
to  a  plea  which  called  in  question  the  validity  of  the 
award,  Saunders  for  the  defendant  objected  to  the  de- 
claradon,  that  the  promise  being  to  pay  a  collateral  sum 
on  request,  an  actual  request  was  necessary  before  action 
brought,  and  should  have  been  specially  averred ;  and 
upon  that  ground  judgment  was  given  for  the  defendant. 
The  case  is  always  cited  for  that  point,  and  not  to  shew 
that  an  award  of  general  releases  is  a  decision  of  every 


• 


(a)  12  Mod,  585.  (6)  1  Taunt.  549. 

(c)   WUles,  268.  (d)  7  East,  SI. 

(e)  SEast,4A5.  (g)   \  6  East,  58, 
{k)    1  Saund.  33. 
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183K       specific  matter  submitted  to  the  arbitrator.     Besides,  in 
that  case  the  releases  were  to  be  executed  upon  the  pay- 

againtt       mcDt  of  a  spccific  sum  of  money  by  the  defendant  to 
the  plaintiff.    Here  the  arbitrator  directs  that  on  the 
performance  of  his  award  as  aforesaid^  the  parties  shall 
execute  to  each   other  mutual  and  general   releases. 
Either  party's  title  to  require  a  release  might  depend 
upon  what  remained  unsatisfied  upon  Totti^s  judgment^ 
and  that  is  left  uncertain  by  the  award.     Would  a  plea 
of  full  payment  and  satisfaction  by  payment  of  a  certain 
sum  upon  the  judgment  have  been  good  in  this  case  as 
to  the  S^SL  lOs.  ?  and  might  not  the  plaintiff  have  replied 
that  more  was  due;  and  if  so,  the  award  is  not  rendered 
final  in  this  respect  by  the  releases.     Or,  suppose,  in  an 
action  brought  by  the  defendant  against  the  plaintiff 
for  not  giving  a  release  on  request,  performance  of  the 
award  by  the  defendant  was  averred,  and  payment  of  a 
specific  sum  as  being  all  that  was  due  upon  the  judg- 
ment, could  not  the  present  plaintiff,  in  defence  to  such 
an  action,  plead   that  more  was  due?     Besides,   the 
performance  of  some  parts  of  the  award  is  impossible. 
The  defendant,  therefore,   never  could  entitle  himself 
to  a  release.     The  matter  omitted  by  the  arbitrator,  as 
stated  in  the  third  plea,  was  not  respecting  a  mere  debt 
from  one  party  to  the  other,  as  in  Birks  v.  Trippet  {a\ 
but  regarded  the  liability  of  the  defendant  to  satisfy  a 
judgment  recovered  against  the  plaintiff.    [Parke  J*  The 
defendant  could  only  be  bound  to  satisfy  a  judgment 
recovered  against  the  plaintiff  by  reason  of  some  con- 
tract, and  a  general  release  would  discharge  him  from 
any  action  on  that  contract.]    The  plaintiff  being  prim& 

(a)  1  Saund.  32k 
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facie  liable  on  the  judgment,  the  question  submitted  to        1831. 
the  arbitrator  was,  whether  the  defendant  was  bound     ... 
to  indemnify  him.     IParke  J.    If  the  plaintiff  had  ex-       against 
ecuted  a  release  of  all   actions   and  causes  of  action, 
suits,  bills,  bonds,  debts,  covenants,  claims,  and  demands 
whatsoever,   could    there    be   a   doubt    that  it  would 
have  put  an  end  to  every  claim  upon  the  defendant  as 
to  these  judgments?]     In  Pope  v.  Brett  {a)  an  award 
directed  that  A  should  pay  B.  the  money  due  for  ^^  task- 
work and  day-work ; "  that  jB.  should  pay  A.  25L ;  and 
thereupon  that  general  releases  should  be  given  mutually; 
and  it  was  held  that  the  uncertainty  of  that  part  of  the 
award  which  had  reference  to  the  task-work  and  day- 
work  vitiated  the  whole ;  since  from  its  being  void  in  that 
particular,  B.  would  be  deprived  of  what  was  to  form  a 
consideration  for  the  25L  to  be  paid,  and  the  general  re- 
lease to  be  executed  by  him.     So  in  this  case,  the  re- 
leases are  only  to  be  given  on  the  performance  of  the 
award  as  aforesaid,  that  is,  on  performance  of  every  part 
of  the  award ;  and  a  part  of  the  award  is,  that  the  de- 
fendant shall  pay  the  plaintiff  343/.  105.  unless  he  shall 
before  the  1st  of  February  pay  what  remains  unsatis- 
fied upon   a  judgment  recovered  by  Tottie,  and  like- 
wise cause  satisfaction  to  be  entered  on  the  judgment- 
roll.     It  would  not  have  been  sufficient,  therefore,  if  the 
defendant  had  got  satisfaction  entered  on  the  roll,  un- 
less  it  could  be  shewn  that  he  had  paid  what  was  due 
on  the  judgment ;  and  what  that  was,  might  afterwards 
be  a  matter  of  dispute.   [Lord  Tenterden  C.  J.  If  he  had 
got  satisfaction  entered,  that  would  have  been  evidence 
that  he  had  paid  what  was  due.     Parke  J.  At  any  rat^ 

(a)  2Saund,292, 

he 
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18SL        be  might  release  himself  from  all  uncertainty  by  paying 
— —"        848/«  105.1     That  miffht  be  inserted  as  a  penalty;  the 

Wharton  "^  ^  . 

agauut  debt  might  be  less  than  that  sum.  The  fourth  plea  b 
good,  because  it  shews  that  the  award  is  not  according 
to  the  submission,  and  that  there  is  an  error  of  fact  on 
the  &ce  of  it,  which  renders  performance  impossible. 
If  this  were  a  mere  clerical  mistake,  it  should  have  been 
so  stated  in  the  declaration.  An  award  which  is  legally 
impossible  is  void.  Alder  v.  Savill  and  Others  (a),  Harris 
V.  Ctamon  (b) ;  and  the  impossibility  affects  any  claim  to 
rdeases.    The  fifth  plea  is  good  for  the  same  reasons. 

Miller  in  reply.  The  demurrer  admits  those  facts  in 
the  plea  only  which  are  well  pleaded.  If  the  award  of 
general  releases  amount,  in  point  of  law,  to  a  decision  by 
the  arbitrator  of  the  several  matters  mentioned  on  the 
pleas,  then  it  is  not  well  pleaded  that  there  were  matters 
submitted  which  the  arbitrator  has  not  decided.  The 
demurrer,  therefore,  does  not  admit  the  truth  of  that 
allegation. 

Lord  Tenterden  C.  J.  I  am  very  glad  that  the  case 
of  Birks  V.  Trippet  (c)  enables  us  to  give  judgment  in 
favour  of  the  plaintiff  according  to  the  law,  as  it  un- 
doubtedly will  be  according  to  the  justice  of  this  case. 
The  first  plea  states,  that  a  certain  bill  of  exchange, 
bearing  date  the  18th  oi  May  1826,  had  been  drawn  by 
the  plaintiff  on  one  C  Norton  for  payment,  to  the  order 
of  the  plaintifi^  of  800/.,  and  that  that  had  been  in- 
dorsed and  delivered  by  the  plaintiff  to  the  defendant, 
and  that  the  liability  of  the  plaintiff  as  drawer  of  the 

(a)  5  Taunt.  454.         {h)  2  CkUty'i  Beju  594.  (c)  1  Saund,  SS. 
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bill  to  pay  it,  was  a  niatter  in  difference  between  the        1881. 
plaintiff  and  defendant,  and  referred  and  submitted  to       — — 

,  WhartoK 

the  arbitrator^  and  that  he  had  not  made  any  award  on  ngamti 
the  subject.  To  this  plea,  there  is  a  general  demurrer, 
and  it  is  said  that,  by  that  demurrer,  the  plaintiff  has 
admitted  the  fact  alleged  in  the  plea,  that  the  arbitrator 
had  not  awarded  concerning  that  matter  in  difference. 
NoWf  in  Birks  v.  Trippet,  which  was  an  action  of  as* 
snmpsit  upon  an  award,  whereby  the  arbitrator  directed 
the  defendant  to  pay  6/.  to  the  plaintiff,  and  that  upon 
payment  of  that  sum  the  parties  should  execute  to  each 
other  general  releases,  the  defendant  pleaded  in  bar  ^*  that 
the  plaintiff  was  indebted  to  him,  being  an  attorney,  in 
4L  for  fees  and  expenses,  and  before  the  making  of  the 
award  he  gave  notice  thereof  to  the  arbitrator,  and 
offered  to  make  it  appear  to  him,  and  prayed  he  would 
allow  it  in  his  award ;  but  the  arbitrator  made  his  award 
without  any  allowance  or  consideration  of  the  said  4/., 
notwithstanding  such  notice  and  proof;"  and  to  this 
plea  there  was  a  demurrer,  as  in  the  present  case.  The 
argument  was,  **  that  the  award  was  good,  because  the 
arbitrator  had  awarded  general  releases  from  both  par- 
ties; and  although  the  defendant  had  notified  his  debt 
to  the  arbitrator,  yet  the  arbitrator  was  not  bound  to 
allow  i^  for  perhaps  he  did  not  deem  it  to  be  a  just 
debt,  and  therefore  did  not  allow  it ;  and  the  arbitrator 
was  the  judge  of  it,  and  had  given  his  judgment  that 
the  plaintiff  should  be  released  by  the  defendant,  and 
so  he  had  made  his  award  thereof,  and  of  all  other 
differences  whatsoever;  and  of  such  opinion  was  the 
Court."  The  opinion  so  given  by  the  Court  is  an 
authority  to  shew,  that  by  the  award  of  general  re- 
leases in  this  case,  the  arbitrator  must  be  deemed  to 

have 
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18S1.  have  taken  into  consideration  the  matter  mentioned  in 
,„  the  first  plea,   and   that   the  defendant  is  entitled  to 

against  judgment  on  the  demurrer  to  that  plea.  The  same 
observation  applies  to  the  second  plea.  The  award  has 
undoubtedly  put  an  end  to  the  action ;  for  the  arbitrator 
has  not  only  ordered  money  to  be  paid,  but  a  general 
release,  which  would  clearly  put  an  end  to  it.  As  to 
the  third  plea,  the  liability  of  the  defendant  to  sadsfy 
any  judgment  recovered  against  the  plaintiff  could  only 
arise  from  contract,  and  a  general  release  would  be  an 
answer  to  any  action  on  such  contract.  Then,  as  to  the 
fourth  plea,  which  states  that  the  performance  of  a  part 
of  the  award  is  impossible,  supposing  that  to  be  so,  the 
answer  is,  that  the  alternative  is  possible  and  certain, 
viz.,  the  payment  of  a  sum  of  money,  and  that  being 
the  case,  the  defendant  is  bound  to  perform  the  thing 
which  is  possible.  The  same  observation  applies  to  the 
fifth  plea.  The  plaintiff  is  therefore  entitled  to  judg* 
ment  on  all  the  pleas. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  Birts 
V.  Trippet  (a),  shews  that  the  award  of  releases  amounts 
to  a  determination  by  the  arbitrator  as  to  the  bill  men- 
tioned in  the  first  plea,  and  the  action  mentioned  in  the 
second.  As  to  the  question  whether  the  plaintiff  or 
defendant  were  liable  upon  the  judgment  mentioned  in 
the  third  plea ;  considering  the  nature  of  this  reference, 
and  that  the  differences  had  arisen  (as  is  said  in  the  de- 
claration) respecting  liabilities  of  the  plaintiff  on  account 
of  the  defendant,  in  respect  of  certain  bills  of  exchange 
to  which  the  plaintiff  had  put  his  name,  and  which  the 

(a)  I  Sound.  Z2. 

defendant 
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defendant  had  negotiated ;  and  that,  the  judgment  men-  1881. 
tioned  in  that  plea  having  been  given  against  the  plain- 
ti£^  the  question  was,  whether  the  plaintiff  should  satisfy  agamu 
that  judgment,  or  the  defendant,  for  him;  we  must  in- 
tend that  there  was  some  contract  to  render  the  defend- 
ant liable  to  satisfy  the  judgment  so  recovered  against 
the  plaintifl^  and  whatever  that  was,  a  general  release 
would  operate  as  a  discharge  from  it.  As  to  the  ob- 
jection taken  to  the  award  on  the  fourth  and  fifth  pleas, 
that  it  was  impossible,  or  out  of  the  power  of  the  de- 
fendant, to  perform  it,  the  answer  is,  that  he  may  re- 
lieve himself  from  all  uncertainty  by  payment  of  a 
stated  sum. 

Pakke  J.  I  am  also  of  opinion  that  there  ought  to 
be  judgment  for  the  plaintiff.  Many  of  the  objections 
to  this  award  are  founded  upon  that  which  is  manifestly 
a  clerical  mistake,  the  insertion  in  the  award  of  tlie  word 
defendant  inste&d  of  plaintiff.  The  objection  taken  to 
the  award  by  the  first  plea  is,  that  a  question  as  to  the 
liability  of  the  plaintiff  as  drawer  of  the  bill  therein  men- 
tioned, was  submitted  to  and  not  decided  by  the  arbi- 
trator; but  the  award  of  mutual  and  general  releases  is 
a  final  decision  of  that  question,  and  a  complete  ad- 
judication upon  it  in  point  of  law.  That  was  the  first 
point  decided  in  Birks  v.  Trippet  (a).  Then  as  to  the 
second  plea,  the  same  answer  applies :  the  arbitrator  by 
the  award  of  general  releases  has  put  an  end  to  the 
action  there  mentioned,  and  all  other  claims  and  de- 
mands both  at  law  and  in  equity.  The  general  re- 
lease might  be  pleaded  to  the  action  either  in  bar 
or  puis   darrein  continuance,   or   taken   advantage  of 

(a)   1  Saund,  32. 

Vol,  IL  ♦  M  m  4  by 
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18S1.       bjr  aiidit&  querela.     Then   as  to  the  third  plesi  the 
^  question  submitted  whether  the  defendant  was  bound 

apthui  to  indemnify  the  plaintiff  against  the  judgments  men- 
tioned  in  the  said  plea  could  only  arise  from  some 
contract  by  the  latter  to  indemnify.  If  so,  a  general 
release  would  put  an  end  to  all  questions  upon  such 
contract ;  for  it  would  operate  as  a  discharge  from  all 
contracts,  executory  or  executed.  The  award  therefore 
decides  that  question.  Then  as  to  the  fourth  plea.  If 
there  never  was  any  such  judgment  recovered  against 
the  defendant  as  is  therein  mentioned,  that  was  not  a 
matter  referred,  but  still  the  award  would  only  be  bad 
as  to  that.  Then  it  is  said  that,  as  there  was  no  such 
judgment  as  that  mentioned  in  the  award,  it  was  im- 
possible for  the  defendant  to  pay  any  sum  due  on  such 
judgment,  or  cause  satisfaction  to  be  entered  on  that 
judgment-roll.  Assuming  that  to  be  so,  he  might  have 
paid  the  sum  awarded  by  the  arbitrator.  That  disposes 
of  the  fourth  as  well  as  of  the  fifth  plea.  The  decision 
of  the  Court  as  to  mutual  releases  in  Birks  v.  TVijp- 
pet  (a),  appears  not  to  have  been  adverted  to  in  MitAM 
V.  Staveley  [b) ;  and  in  the  latter  case  it  did  not  clearly 
appear,  by  the  seventh  plea  on  which  the  judgment  pro- 
ceeded, that  mutual  releases  were  awarded,  and,  at  all 
events,  the  attention  of  the  Court  was  not  directed  to 
that  point  Birks  v.  Trippet  does  not  decide  that  an 
award  of  mutual  releases  would  be  an  adjudication  of  a 
collateral  matter  not  arising  out  of  any  contract  between 
the  parties  to  the  submission,  but  that  it  is  an  adjudi- 
cation of  any  claim  resulting  from  such  contract  The 
judgment  of  the  Court  must  be  for  the  plaintiff. 

Taunton  J.  concurred. 

Judgment  for  the  plaintiff* 

(a)  \  Sound,  Z2,  {h)  }  6  East,  68, 
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1831. 


SiMsoN  against  Moss.  /^aJiw«%, 

JtHltflfti 

T^HIS  was  an  action  of  debt  brought  by  the  chamber-  A  hawker'i  .r^ui'^W-  --.V, 
lain  of  the  borough  of  Hertford,  against  the  de-  ^▼e2epri."^j^/^J^^^ 
fendant,  for  trading  in  the  said  borough  without  being  go^LT  '^ 
free  of  the  same,  or  authorized  or  empowered  by  act  byTb^*^*'** 
of  parliament  so  to  do,  contrary  to  a  by-law  of  the  S!^iLJl!*'^5* 
borough,   made  agreeably  to   ancient  custom  and  by  ancient  ai«toiD, 

strangcnare 

virtue  of  a  charter  granted  to  the  burgesses  and  in^  not  permitted 

to  trade* 

habitants  by  King  Charles  the  Second.  The  defendant 
pleaded  a  licence  duly  obtained  by  him,  under  the  seve- 
ral statutes  in  that  case  made  and  provided,  to  trade  as 
a  hawker  and  pedlar.     Demurrer  and  joinder. 

JP.  Pollock  was  now  to  have  supported  the  plea.     But, 

Per  Curiam,  This  plea  cannot  be  maintained.  The 
act  8  &  9  ^.3.  c.  25.,  which  was  the  first  statute  for 
licensing  hawkers,  contained  an  express  provision  (s.  17.) 
that  nothing  in  that  act  should  extend  to  give  power  to 
any  hawker  to  sell  wares  or  merchandizes  in  any  city, 
borough,  town  Corporate,  or  market  town  within  this 
realm,  otherwise  than  might  have  been  done  before  the 
act  passed.  That  clause  has  been  omitted  in  subse- 
quent acts,  and  ic  was  not  necessary  it  should  have  been 
inserted ;  for  the  legislature  could  not  be  supposed  to 
intend  that  the  granting  of  a  hawker's  licence  should 
give  the  franchise  of  trading  in  all  corporate  towns 
throughout  the  realm. 

Judgment  for  the  plaintifi*. 
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J^^^jj^y*       Hill  against  The   Proprietors    of  the   Man- 
chester and  Salford  Water  Works. 

•     ^.^/    An  obligor        T^EBT  on  two  bonds,  each  in  the  penal  sum  of  200/^ 

/J-  -     lued  on  a  bond    A-/   .        .         ,  ,  ,       ^     ^  j    ^,   ^   _ir 

^/;    reciting  a  oer-  bearing  date  the  13th  of  Augu^  1813  and  21st  of 

'-//^    SSnTiTI^"  December  ISU.    By  the  condition  of  the  first-raentioncd 

^  ^t^^  ^SShigXt  bond,  which  was  set  out  on  oyer,  it  was  recited  that  the 

'    iSro^wM  dif-  con^pany  were,  by  an  act  of  parliament  (53  G.  3.  c.  xx.), 

fertnt,  uniest  authorized  to  raise,  in  addition  to  certain  monies  already 

be  can  make  it 

appear  by  bis     raised  by  them  under  a  former  act  (49  G.  3.  c.  cxcii.), 

plea  that  the  '  j-  i     • 

real  transaction  any  sum  or  sums  of  money  not  exceeding  100,000^.,  m 
or  unUwful.  such  proportions  as  they  should  think  fit,  and  for  such 
company,  au.  purposes  as  in  the  first-mentioned  act  were  expressed, 
S^^IIriiLme^  ^Y  mortgage  on  the  undertaking,  or  annuities  to  be 
L'J^rtid^^uiL  charged  thereon,  or,  if  they  should  think  it  more  expe- 
poses,  has  given  dJenL  by  bonds  or  promissory  notes  under  the  seal  of 

a  bond  purport-  •'  r  ^ 

log  to  be  for  a    the  Company,  payable  with  interest,  and  with  or  without 

sum  borrowed  r      j     r   y  .  r   i    •  J 

and  advanced     power  in  the  holder  to  have  an  option  of  being  ad- 

confbrmably  to  /«    i    •         •      •     i 

the  act,  it  is  not  mitted  to  hold  a  share  of  100/.  in  lieu  of  their  prinapal 

them  to  plead  money  or  such  part  thereof,  not  less  than  100/.,  as  should 

sudTbrnid^^tbat  ^  agreed  on.    The  condition  then  stated  a  resolution  of 

'*  r*rabi*^"^  ^^  company,  for  the  purpose  of  raising  part  of  the  money 

Uiat  Uie  money  authorized  to  be  raised  by  53  G.  3.  c.  xx.,  to  issue  bonds 

was  not  in  fact 

borrowed  or       for  100/.  each,   bearing   interest,   and  payable  in  five 

lent  for  the 

purposes  of  the  statute,  as  the  obligee  well  knew ;  the  pleas  not  disclosing  any  fraudy  or 

injury  done  to  the  shareholders  in  the  company. 

By  a  clause  empowering  such  company  to  ruse  money  by  bonds,  it  was  enacted,  that 
erery  holder  of  them  should  be  equally  entitled  to  a  claim  or  lien  on  the  rates  and  sums  of 
tnoney  to  be  taken  by  virtue  of  the  act,  in  proportion  to  the  amount  advanced  by  such 
holders,  as  if  the  same  had  been  advanced  upon  mortgages  or  annuities  also  graniable  hy 
the  act,  *<  without  any  preference  by  reason  of  the  priority  of  date  of  any  such  securities,  or 
on  any  other  account  whatsoever : "  Held,  that  an  individual  bondholder  mi^t  sue  the 
company  upon  his  own  bond,  though  there  were  other  bonds,  mortgages,  &c.  unsatisfied ; 
the  lien  given  by  the  act  being  only  an  additional  security. 
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years,  with  option  to  the  holder,  at  the  end  of  that  time,        1831. 
to  take  a  share  of  100/.  in  the  stock  of  the  company       — — 
in  redemption  of  his  bond,  or  to  be  paid  in  money.        againu 
It  then  proceeded,  *^  And  whereas  the  said  Samuel  Hill"    Mavghbstir 
(the  plaintiff)  ^*  hath  this  day  paid  and  advanced  to  the    Water Vor^ 
said  company  of  proprietors  the  sum  of  100/.,  upon  the     ^^®"P"y' 
terms  in  the  said  resolution  mentioned,  as  they  do  hereby 
admit,  now  the  condition  of  the  above-written  obliga- 
tion is  such,"  &c  '  The  condition  was,  that  at  the  end 
of  five  years  the  plaintiff  should,  at  his  option,  be  repaid 
his  principal,  or  admitted  a  proprietor  of  one .  share  of 
lOOL ;  and  that  in  the  mean  time  he  should  be  paid  51. 
a  year  interest.     The  condition  of  the  second  bond  was 
similar,  except  that  this  bond  was  given  for  eighteen 
months  only. 

The  defendants  pleaded,  as  to  the  first  bond,  several 
pleas.  The  fifth  stated,  in  substance,  that  the  company 
,was  incorporated  by  the  aqt  49  G.  3.  c.  cxcii.,  for  the 
purposes  in  that  act  mentioned,  and  for  no  other,  and 
was  the  same  company  as  is  mentioned  in  53  G.  S.  c.  xx. ; 
and  that  the  bond  was  made  and  executed  by  them  under 
colour  of  borrowing  thereupon  the  sum  of  100/.  for 
.the  purposes  in  the  last-mentioned  act  specified. in  that 
behalf,  pursuant  to  the  provisions  in  the  same  relative 
to  the  borrowing  of  money  by  the  company  on  bond ; 
but  that,  in  fact,  they  did  not  bor/ow  the  said  sum  of 
100/.,  or  any  other  sum,  upon  the  $aid  bond  from  the 
said  Samuel  Hill^  or  from  any  other  person,  for  the  pur- 
poses in  the  same  act  contained,  as  the  said  Samuel  HiU 
at  all  times  hitheito  well  knew ;  nor  did  the  said  Samuel 
Hillj  or  any  other  person,  lend  the  company  the  said 
sum  of  100/.,  or  any  other  sum,  upon  the  said  bond,  for 
the  purposes  in  the  last-mentioned  act  specific,  as  the 

Vol.  II.  N  n  said 
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I89K        said  Sanmd  Hill  at  all  tioMtJiitberto  well  knew ;  wbeie- 
""^^       fore  the  said  writiiur  in  the  said  declaration  first  men- 

Hill  ^      ® 

against        tioned  was  and  is  wholly  void. 

The 

Mahcuistmi  The  sixth  plea,  relating  to  the  same  bond,  stated, 
Wattt  Works  that  it  was  made  and  executed  by  the  company,  with 
^^^""^f^^'  the  intent  of  borrowing  100^  thereupon  for  the  par- 
poses  specified  in  the  act  5S  G.  3.  c.  xx.,  pursuant  to 
the  provisions  in  that  act  as  to  raising  money  on  bond; 
that  the  company  did  borrow  of  the  plaintiff  the  said 
100/«  on  the  securi^  of  the  said  bond,  and  executed  and 
delivered  the  same  to  secure  that  sum  and  interest,  as  ia 
the  condition  was  mentioned ;  and  thereupon  the  pfaun- 
tiff  became,  and  still  was,  entitled  to  all  the  privilege! 
and  benefits  of  a  claim  or  lien  on  the  rates  and  suais 
of  money  in  the  last-mentioned  act  referred  to;  that  the 
company  had  in  like  manner  borrowed  divers  large* 
sums  of  money  from  other  persons  on  bond,  for  the 
purposes  of,  and  pursuant  to  the  last-mentioned  ad, 
which  bonds  were  still  unsatisfied,  and  which  persoas 
were  also  entitled  to  a  lien  on  the  said  rates  and  smns 
in  the  act  mentioned ;  and  that  the  company  had  also 
executed  mortgages  on  their  undertaking  and  works  to  a 
large  amount,  pursuant  to  the  last^mentioned  statotCi 
and  that  the  sums  borrowed  on  such  mortgages  were 
still  due.  There  were  two  pleas,  the  tenth  and  eleventh, 
as  to  the  other  bond,  precisely  similar  to  these. 

The  fifth  ttid  tenth  pleas  were  specially  demurred  to^ 
on  the  ground  that  the  defendants  were  estopped  from 
pleadmg  the  matter  therein  allied,  by  their  own  acknow- 
ledgments in  the  conditions  of  the  respective  bonds*  To 
the  sixth  and  eleventh  pleas  there  were  general  demor- 
rers.     The  defendants  joined  in  demurrer. 

By  the  stat  49  G.  3.  c.  cxdi.  the  company  was  incor- 
porated 
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* 

porated  for  the  purpose  of  makiDg,  completing,  improv-        1 831. 
jogt  and  maintaining  water  works,  aqueducts,  reservoirs, 
and  other  works  necessary  for  affording  a  sufficient  sup-        apUnu 
ply  of  water  to  the  inhabitants  of  Manchester  and  its    MAnciuwrjiik 
nieigbbourhood,  as  in  the  recital  of  the  act  was  particu-    water  Work* 
larly  mentioned ;  and  they  were  authorized  (by  sect  3.)      Compwiy. 
to  raise  money  for  putting  the  act  in  force.     The  act 
55  G«  3.  c.  XX.  s.  1.  (reciting  the  former  statute)  provided 
98  ibUows :  — 

*  That  it  shall  and  may  be  lawful  to  and  for  the 
oompany  of  proprietors  of  the  Manchester  and  Salfbrd 
Water  Works  to  raise  and  contribute  among  themselves, 
fiir  the  purposes  of  the  said  recited  act,  in  addition  to 
tlie  money  which  has  already  been  raised  by  them  under 
the  powers  of  the  said  recited  act,  for  the  purposes 
tliereof,  any  sum  or  sums  of  money,  not  exceeding  in 
the  whole  the  sum  of  one  hundred  thousand  pounds,  in 
such  proportions  as  they  shall  think  fit ;  and  which  said 
sum  of  money,  when  raised,  shall  be  laid  out  and  apfdied 
by  the  said  company  of  proprietors,  in  the  first  place,  in 
discbarging  the  expenses  of  obtaining  and  passing  this 
act,  and  reimbursing  to  the  proprietors  of  the  said 
undertaking  all  such  sum  and  sums  of  money  as  shall 
have  been  advanced  and  paid  by  them,  or  any  of  them, 
for  the  purposes  of  carrying  the  said  recited  act  into 
execution,  and  paying  ail  such  sum  and  sums  of  money 
as  the  said  company  of  proprietors  are  now  liable  to 
pay,  or  to  be  called  on  for  the  like  purpose,  and  for 
otherwise  carrying  the  purposes  of  the  said  recited  act 
apd  of  this  act  into  execution.'' 

The  said  sum  of  100,000/.  was  to  be  raised  by  new 
shares,  or  by  mortgage  or  annuities ;  and  with  respect  to 
such   mortgages  it  was  provided  by  sect.  3.,  that  all 

N  n  2  mort- 
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1831.       mortgagees  should  be  equally  entitled  to  the  respective 
portions  of  the  monies  and  premises  assigned  to  them. 

Hill 

agairut       according  to  the  sums  advanced,  to  secure  the  re-pay- 

Tbo 

MANCHimK    ment  of  such  sums  and  interest,,  without  any  preference 
Water^Works   ^7  reason  of  priority  of  mortgages,  or  on  any  other 
^'»P«'y-     account. 

By  sect.  10.  of  the  same  act,  the  company  were  also 
empowered   to   raise   money  by  bonds  or  promissory 
notes,  as  stated  in  the  condition  of  the  bond  first  men- 
tioned in  this  case.     With  respect  to  these  it  was  pro- 
vided as  follows :  — •  '^  And  the  rates  and  sums  of  money 
authorized  to  be  taken,  and  which  shall  arise  and  be 
taken  by  virtue  of  this  act,  shall  be  security  for  any  sum 
or  sums  of  money  so  to  be  borrowed  as  last  aforesaid, 
with  interest,  to  the  person  or  persons  who  shall  from 
time  to  time  be  entitled  to  such  securities,  and  the  prin- 
cipal money  and  interest  thereby  secured  ;  and  all  persons 
to  whom  any  such  securities  as  aforesaid  shall  be  given, 
shall  be  equally  entitled  to  a  claim  or  lien  on  the  said 
rates  and  sums  of  money,  in  proportion  to  the  respective 
sums  mentioned  thereby  to  be  secured  and  advanced,  as 
if  the  same  were  advanced  upon  mortgages  or  assign- 
ments of  the  said  rates,  or  in  the  purchase  of  annuities 
in  pui*suance  or  by  virtue  of  this  act,  and  without  any 
preference  by  reason  of  the  priority  of  date  of  any  such 
securities,  or  on  any  other  account  whatsoever." 

Butt  in  support  of  the  demurrers.  The  fifth  and  tenth 
pleas  are  bad,  because  the  defendants  are  estopped^  by 
their  own  recitals  in  the  bonds  to  which  those  pleas 
relate,  from  alleging  that  the  sums  in  question  were  not 
lent  to  them  by  the  plaintiff  for  the  purposes  of  the  act 

5SG«8. 
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53  G.  8.  c.  XX.     In  Shelley  x>.  Wright  (a),  an  obligor,  who        18S1. 

in  the  recital  of  a  bond  had  admitted  the  receipt  of       

monies  due  to  the  plaintiff,  the  obligee,  was  held  to  be        against 

The 

estopped  from  pleading  that  he  had  not  received  such  .  Mavchbstik 
monies  as  due  to  the  plaintiff.     The  same  doctrine  was    Water\vorki 
bdd  in  Raamiree  v.  Jacob  (6),  though  a  strong  suspicion      ^"P*°y- 
was  raised  of  fraud  in  the  obligee.    Hosier  v.  Searle{c\  z*^^'^  -  ^^^ 
Lampon  v.  Corke  {d)y  and  Baker  v.  Dewey  {e)  also  shew 
that  where  a  party  has  expressly  admitted  a  fact  under 
his  hand  and  seal,  he  is  estopped  from  disputing  that 
fiict.      So  in  Com.  Dig.  Estoppel^  (A  2.),  it  is  said  that 
in  all  cases  where  the  condition  of  a  bond  has  a  refer- 
ence to  any  particular  thing,  the  obligor  shall  be  estop- 
ped to  say  that  there  is  no  such  thing.     Authorities  to 
the  same  effect  are  given  in   1  Wms.  Saund.  215.  n.  2. 
In  the  present  case  the  condition  of  each  bond  does  ex- 
pressly state  a  particular  fact,  and  the  obligors  cannot 
now  Qontradict  it     As  to  the  sixth  and  eleventh  pleas, 
the  argument  on  the  other  side  must  be,  that  no  action 
at  all  can  be  brought  upon  the  bonds,  so  as  to  give  one 
obligee  precedence  of  the  others.     This  must  be  col<- 
lected,  if  at  all,  from  the  tenth  section  of  53  G.  3.  c.  xx. 
But  by  that  section  the  bonds  may  be  given,  payable  at 
such  times  as  the  company  think  fit ;  and  if  one  be  pay- 
able in  the  present  year,  and  another  ten  years  hence, 
it  cannot  be  the  meaning  of  the  act  that  the  first  shall 
not  be  put  in  force  till  the  second  is  due.    Doe  dem.  Batiks 
V.  Booth  (g)   is   the   same   in   principle  with  this   case. 
There  it  was  provided,  by  a  turnpike  act,  that  all  mort- 
gagees of  the  tolls,  &c.  should  be  creditors  upon  them 

(a)    WUies,  9.  (ft)  2  TautU.  141. 

(c)  2B.iP.299.  (rf)  SB.^jl.eoe. 

{€)  IB.iC.  704.  ig)  2B.iP.  219. 

Nn  3  in 
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1881.  in  equal  degreei  abd  should  have  no  preference  ill  re- 

"  apect  of  the  priority  of  any  money  advanced :  and  it  was 

agtdnit  held)  that  a  mortgagee  of  part  of  the  tolls,  and  of  the 

The 

MAMCHciiia  toli-houses,  might  bring  ejectment  for  the  toll-bouaesi  in 

Water  Worki  order  to  recover  interest  due  to  him,  though  there  weie 

C^n^t^.  Q^gy  mortgagees  unsatisfied.  The  lien  given  by  53  G.  5. 

5»  10.,  is  only  an  additional  security,  and  does  iwt 


interfere  with  the  right  of  action.  ^Parke  J.  The  Hen 
is  upon  the  rates  and  sums  of  money  to  be  taken  by 
virtue  of  the  act  The  company  might  have  otbei^  pro- 
perty liable  in  case  the  plaintiff  should  recover  in  in 
action.] 

OoUman  contrk.  The  cases  undoubtedly  establish  that 
where  a  fact  is  once  agreed  upon  between  two  parties 
by  their  solemn  act  and  acknowledgment  under  seal, 
it  shall  not  afterwards  be  called  in  question  by  either. 
But  an  exception  must  be  made  if  the  effect  of  such 
estoppel  would  be  the  accomplishment  of  a  purpose 
which  the  law  does  not  allow.  Since  the  case  of  Cot- 
Urn  V.  Blantem  (a)  it  has  always  been  held,  (as,  par- 
ticularly, in  Paxton  v.  Popham  and  Macarthsr{b)j )  that 
an  obligor  may  plead  facts  inconsistent  with  what  ap- 
pears on  the  condition  of  the  bond,  to  shew  that  it 
was  given  upon  an  illegal  consideration.  The  question, 
therefore,  in  this  case,  is,  whether  the  company  could 
legally  borrow  money  under  colour  of  fulfilling  the  pur- 
poses of  the  act  which  authorizes  such  borrowing,  bat 
really  for  other  purposes.  [Lord  Tenterden  C.  J.  The 
plea  does  not  state  that  It  merely  puts  the  n^ative, 
that  the  money  was  not  borrowed  for  the  purposes  of 
the  act]    The  averment  that  the  plaintiff  did  not  lend, 

(a)  S  rft.  347.  \p)  9  EtM,  408. 

nor 
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nor  the  company  borrow,  the  money  for  the  purposes  of  1831. 

the  act,  as  the  plaintiff  well  knew,  is  suflBciently  precise,  — - 

rwwa  Hill 

The  material  allegation  is  the  negative  one,  that  the  mgakui 

m^y  was  not  raised  for  the  legitimate  purpo»».     To  M.  J^ 

State  the  objects  for  which  it  was  raised  would  only  have  waier  W«rkt 

been  an  ai^umentative  denial.     Enough  appears  on  the  ^^^^V^F* 
to  shew  a  fraud  which  will  vitiate  the  bonds.    The 


powers  acquired  by  a  company  under  such  an  act  as 
this,  and  the  terms  upon  which  they  are  to  be  exercised, 
mm  a  bargain  between  the  proprietor  and  the  public ; 
and  if  the  company  violate  that  bargain  to  the  injury  of 
those  who  have  advanced  money,  and  look  to  the  un- 
dertaking for  payment,  it  i&,  so  far,  a  fraud  upon  the 
public.  [Lord  Tenterdeti  C  J.  It  should,  then,  have 
been  stated  or  shewn  by  the  pleas  that  the  borrowing 
was  in  fraud  of  those  who  had  previously  advanced 
noDey  on  the  undertaking.  Parke  J.  The  argument 
for  the  defendants  must  be,  that  the  bonds  were  illegal 
unless  given  in  actual  re-payment  of  money  advanced. 
Suppose  they  had  been  given  by  way  of  securing  pay« 
ment  to  a  person  who  had  to  do,  or  who  had  done,  work 
under  the  provisions  of  the  new  act.  If  the  proprietors 
had  given  the  bonds  at  once  for  these  purposes,  instead 
of  giving  them  to  raise  money  to  be  applied  to  such 
purposes,  it  could  not  have  been  said  to  be  a  fraud  upon 
the  act.  And  this  is  not  inconsistent  with  the  pleas* 
To  make  out  fraud,  it  ought  to  have  been  shewn  that 
the  bonds  were  given  without  consideration,  or  for  a 
consideration  quite  beside  the  purposes  of  the  act.  Lord 
Tenierden  C.  J.  Neither  fraud  nor  injury  appears  by 
these  pleas.]  As  to  the  sixth  and  eleventh  pleas,  the 
act  53  G.  3.  c.  XX.  s.  10.  puts  these  bonds  upon  the  same, 
footing  with  the  mortgages  mentioned  in  sects.  2.  and  3., 

N  n   i  and 
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1831.        and  clearly  expresses  the  intention  that  no  person  shall 
"— "       obtain  a  preference  by  the  priority  of  date  of  any  secu- 

XIILL 

agahui       rity  held  by  him.     This  would  be  defeated,  if  the  bonds 

The  ^ 

Manchkstir    could  at  any  time  be  enforced  by  action.     The  effect 

Water  Works    ^^  ^^  claose  is,  that  all  parties  holding  the  bonds  or 

^'"*'"'*     notes  there  mentioned  shall  equally  have  a  lien  on  the 

rates  and  monies  to  be  raised,  and  that  shall  be  their 

security. 


Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  on  both  the  points 
raised  by  these  demurrers.  As  to  the  fifth  and  tenth 
pleas,  I  am  not  prepared  to  say  that  the  company  might 
not  have  been  liable  upon  these  bonds,  even  if  they  had 
been  given  witliout  any  view  to  the  purposes  expressed 
by  the  act;  but  the  pleas  do  not  raise  that  question.  If 
the  defendants  meant  to  insist  that  the  bonds  were 
given  for  purposes  unsanctioned  by  the  act,  and  also 
prejudicial  to  the  shareholders  and  mortgagees,  that 
ought  to  have  been  shewn.  The  pleas,  as  framed,  lay 
no  sufficient  ground  for  the  argument  of  illegality.  For 
that  purpose  they  ought  to  have  gone  much  farther. 

LiTrLEDALE  J.  Thcsc  pleas  might  have  been  an 
answer  to  the  plaintiff's  action,  if  they  had  shewn  that 
the  bonds  were  given  in  consideration  of  some  act  which 
was  immoral,  or  contrary  to  act  of  parliament  or  pub* 
lie  policy ;  as  in  the  cases  of  Collins  v.  Blaniem  (a) 
and  Paxton  v.  Popham  {b\  or  where  defendants  have 
shewn  the  consideration  of  a  bond  to  be  usurious.  So 
here,  if  it  had  appeared  that  the  bonds  were  given  to 

(a)  2  WUt.  547.  (6)  9  EaU,  408. 

the 
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die  plaintiff  fraudulently  and  with  intent  to  place  in  his        18S1. 
hands  a  better  security  than  he  was  by  law  entitled  to,  ' 

...  Hill 

and  that  the  plaintiff  conspired  for  that  purpose  with        against 

-  •  •  The 

the  parties  executing  the  bonds,  they  would  have  been    Manchkstul 
bad,  and  the  ground  of  action  would  have  failed.     But   water  Works 
this  defence  does  not  arise  upon  the  pleas.     As  to  the      Company. 
effect  of  the  tenth  section  upon  the  plaintiff's  right  to 
recover,  it  is  true  that  section  gives  a  lien  to  holders  of 
bonds;  but  still  the  bond  is  a  security  of  itself,  and  may 
be  so  enforced. 

Parke  J.  I  am  also  of  opinion  that  the  pleas  are 
in8u£Scient.  To  establish  a  case  of  fraud,  much  more 
should  have  been  stated.  It  was  for  the  company,  if 
they  disputed  their  liability,  to  open  the  estoppel  arising 
from  their  own  admissions,  by  shewing  that  the  con- 
sideration of  the  bonds  was  illegal,  or  inconsistent  with 
the  statutes  under  which  they  acted ;  or  that  there  was 
no  consideration.  But  that  would  not  be  so,  if,  for 
instance,  the  company  had  given  these  bonds  by  way  of 
payment  to  a  person  who  had  executed  works  for  them 
under  the  second  statute,  instead  of  raising  money  by 
bonds  for  the  purpose  of  paying  such  person.  And 
this  case  is  not  excluded  by  the  fifth  and  tenth  pleas. 
As  to  the  sixth  and  eleventh,  the  lien  given  by  53  G.  3. 
C.XX.  $.10.  is  an  additional  security  to  the  holders  of 
bonds,  but  does  not  convert  the  bond  into  a  mortgage. 

Taunton  J.  I  am  of  the  same  opinion  as  to  all  the 
pleas.  Sheila/  v.  Wright  {a)  is  a  clear  authority  to  shew 
that  a  party  is  estopped  by  his  own  recital  of  a  particular 

(a)  WiUcs,  9. 

fact 
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18S1.  fact  in  a  deed ;  and  although  there  is  an  exception  where 

"""^  fraud  or  an  illegal  puipose  can  be  shewn,  the  pleas  here 

againsi  do  not  bring  the  case  within  it« 
MAKCHisnK  Judgment  for  the  plaintiff 

and  Salford 

Water  Woriu 

Company. 


vednetdayf       X)q£  jgni,  WiLLiAM    Keen   against  Matthew 

June  ItU  ^ 

William  Walbank   and   Susan   Arabella, 
his  Wife. 

t   c^/Tertatorde.       T^JECTMENT.     At  the  trial  before  ZiV/fcdofe  J,  at 

/   YtMd  to  tnis*        ^  A 

tees  and  their  the  Spring  assizes  for  the  county  of  Devon  1829»  a 

premises  de.      Verdict  was  found  for  the  lessor  of  the  plainti£^  subject 
^1,  upmi  mist  ^  ^®  opinion  of  this  Court  on  the  following  case :  — 
Slight*  to*  Edward  Whilefield,  late  oi  MoreUmhampstead,  in  the 

^USmf^tT"*'  couJ^ly  of  Devon,  attorney  at  law,  the  great  grandfather 
rents  during       of  the  lessor  of  the  plaintiff,  beinir  before  and 'at  the 

her  life  ex.  ^  ^  ^         ^  ° 

dusiveW  of  her  time  of  his  death  seised  in  fee  of  a  messuage  called 

husbana;  and 

from  and  after  Steward,  and  several  fields  and  closes  called  Northmore, 

upon  trust  to  LanghtUs,  Pitt  Parks,  Ditch  Parks,  Beera,  and  a  mes- 

Sild  or  diir."*  suage  in  Ford  Street,  in  which  the  said  Edward  Whitefield 

sil^'^te^u  lived  at  the  time  of  his  death,  devised  (amongst  other 

she,  notwith-  things)  as  follows :  —  "  Also  I  give  and  bequeath  unto 

coverture,  Catherine  Whitdield,  my  wife,  and  her  assijzns,  for  and 

should  by  any  ° 

deed  or  Will  ap-  during  the  term  of  her  natural  life,  all  that  my  messuage 

point ;  and  fwr 

wint  of  such  and  tenement,  with  the  appurtenances,  called  Steward,  and 
th!w  toUw  uie  the  fields  called  Northmore,  Pitt  Parks,  and  Ditch  Parks, 
her  bodyT'imd    ^^^h  their  appurtenances,  and  the  rents  and  profits  thereof, 

for  default  of 

such  iisue,  to  his  own  right  heirs  for  erer.  Then,  after  derising  several  other  lands  to  the 
trustees  in  the  like  terms,  be  concluded  thus :  *'  And  I  hereby  will,  &c.  that  the  said  trustees, 
and  each  of  them,  shall,  may,  and  do,  in  every  respect,  give  receipts,  pay  money,  and  demite 
the  rforetaid  premuet,  or  any  part  thereof,  as  shall  be  consistent  with  their  duty  and  trust,  or 
Otherwise  t "   Held,  that  the  trustees  took  a  fee  simple  in  tlie  lands  devised  to  them. 

'^'£"'-!l-  situate 
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sitoate  in  the  parish  of  Mordofihampstead  aforesaid ;  and        1881. 
from  and  after  the  death  of  my  said  wife  Catherine  Whiter       

DoK  ckni* 

.fiddf  I  give,  devise,  and  bequeath  unto  Henry  Bundle  Ksnr 
the  younger  and  fV.  Toxer^  and  their  heirSf  all  that  the  W^fu^ra. 
said  messuage,  tenement^  fields,  and  premises  last  men- 
tioned, with  their  appurtenances^  and  the  reversions  and 
remainders  thereof,  and  all  my  estate  and  interest  therein ; 
to  bold  to  them,  their  heirs  and  assigns^  upon  the  trusts 
«od  for  the  purposes  following ;  f  •  e»  upon  trust  and  to 
the  intent  that  they,  my  said  trustees,  shall  permit  Ann 
Whitbom^  my  daughter^  to  hold  the  said  premises, 
and  take  and  receive  the  rents  and  profits  thereof  to 
and  for  her  own  use  and  benefit  during  her  natural 
Itfe^  exclusive  of  Thomas  Whitbom^  her  husband ;  and 
from  and  after  her  decease,  upon  trust  and  to  the 
use  of  such  child  or  children  of  the  body  of  my  said 
daughter,  Ann  fVhitbom,  or  of  such  grandchild  or  grand- 
diildren  of  my  said  daughter,  and  his,  her,  or  their  heirs, 
and  for  such  estate  and  estates  as  she  the  said  Ann  Whit" 
bom^  notwithstanding  her  coverture,  and  whether  sole  or 
married,  shall  by  any  deed  or  will  which  it  shall  and 
way  be  lawful  for  her  to  make  (her  coverture  notwith* 
standing)  appoint ;  and  for  want  of  such  appointment^ 
Aen  to  the  use  of  the  heirs  of  the  body  of  my  said 
daughter,  Ann  Whitbom ;  and  for  default  of  such  issue, 
to  my  own  right  heirs  for  ever." 

The  testator  then  devised  to  the  same  trustees  and 
their  heirs  his  houses  in  Ford  Street  in  Moretonhamp* 
steady  and  a  messuage  called  fVillncay,  and  his  moiety  of 
LanghiUSi  upon  the  trusts  and  for  the  purposes  follow- 
ing ;  i.e.  upon  trust  to  permit  his  daughter,  Ann  Whitbom^ 
to  receive  the  rents,  &&  exclusively,  during  her  life ;  and 

after 
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18S1.        after  her  decease,  to  the  use  of  the  children  of  her  body,  or 

'     ~       of  such  children  or  grandchildren  as  she  should  by  deed 

KuM         or  will  appoint;  and  in  default  of  appointment,  to  the 

agninst 

Waiaavk.  use  of  the  heirs  of  her  body;  and  in  default  of  such 
issue,  to  his  own  right  heirs  for  ever.  Then  followed  a 
similar  devise  to  the  same  trustees  and  their  heirs,  of  the 
premises  called  Beera;  but  in  default  of  issue  of  the 
body  of  Ann^  to  the  use  of  W.  Tozer,  his  heirs  and  as- 
signs, for  ever.  He  then  devised  to  his  wife  and  her  as- 
signs for  her  life,  and  for  one  year  after  her  decease,  a 
house  in  Ford  Sireetf  Moretonhampstead^  then  in  his  pos- 
session,  (she  permitting  his  daughter,  Ann  Whitbom^  to 
live  therein,  and  enjoy  part  thereof,)  and  other  premises 
in  the  will  described ;  and  after  her  decease,  he  devised 
the  same  to  the  said  Henry  Bundle  the  younger  and 
W.  Tozer,  their  heirs  and  assigns,  upon  the  same  trusts 
as  before,  and,  for  want  of  issue  of  the  body  of  Ann^  to 
the  use  of  H.  Bundle  and  the  heirs  of  his  body,  and, 
in  default  of  such  heirs,  to  the  testator's  right  heirs 
for  ever. 

The  will  concluded  with  these  words : — "  And  I  here- 
by will,  order,  and  direct  that  the  said  trustees,  and 
each  of  them,  shall,  may,  and  do,  in  every  respect,  give 
receipts,  pay  money,  and  demise  the  aforesaid  premises^ 
or  any  part  thereof,  as  shall  be  consistent  with  their  duty 
and  trust,  or  otherwise." 

Edward  Whitefield^  the  testator,  died  in  August  1781, 
without  having  altered  or  revoked  his  will,  leaving  the 
said  Catherine  his  wife,  Ann  Whitbom  his  daughter, 
Thomas  Whitbom^  Henry  Bundle,  and  William  Tozer, 
him  surviving,  the  said  Ann  Whitbom  being  his  only 
child  and  heiress  at  law.  Catherine^  the  widow,  conti- 
nued 
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nued  in  possession  of  the  estate  called  Steward^  &c.  until       1831. 
the  26th  of  March  1791,  when  she  died,  leaving  the 

Dos  dem* 

sud  Ann  Whitbom  and  Thomas  Whitbomj  her  husband,        Kssw 
her  surviving.     Upon  her  death  the  said  Ann  Whilbom     Walb^mk. 
was  possessed  or  in  receipt  of  the  rents  and  profits  of 
the  said  estate  called  Steward;   and  she  also,  imnie'- 
diately,  upon  the  death  of  her  father  (the  said  Edward 
Whitefield)  entered  into  and  was  possessed  of  all  the 
other  premises  whereof  the  said  Edward  Whitefield  had, 
been  so  seised  as  aforesaid,  until  her  death  on  the  30th 
cS  August  1827. 

By  indenture,  bearing  date  the  20th  of  January 
1792,  Thomas  Whithorn  and  his  wife  covenanted  to  levy 
a  fine  as  to  part  of  the  premises,  and  to  su£Per  a  reco* 
Tery  as  to  other  parts,  which  were  to  enure  to  the  use 
of  trustees,  their  heirs  and  assigns,  upon  trust  for  Ann 
Whithorn  for  life;  and  after  her  decease,  for  such  per- 
sons as  she  should  by  deed  or  will  appoint  In  the 
same  year  a  fine  was  levied  and  a  recovery  suffered  pur-^ 
suant  to  the  covenants  in  that  deed. 
.  In  1802  Thomas  Whithorn  died,  leaving  Ann  Whit-^ 
bom  his  wife,  and  said  Ann  W.  Keen  their  only  child 
and  his  heiress  at  law,  and  Bohert  Keen  her  husband, 
him  surviving.  The  case  then  stated  an  appointment 
made  by  Ann  Whithorn  on  the  6th  oi  July  1816,  through 
which  appointment  the  defendants  claimed;  that  in 
August  1827  Ann  Whithorn  died,  leaving  Ann  W.  Keen 
her  surviving,  who  had  six  children,  William  Keen,  the 
lessor  of  the  plaintiff,  and  five  daughters.  One  of  these 
was  Susan  Arabella  Walhank,  married  to  Matthew  WaU 
hank  s  and  she  and  her  husband  were  the  defendants  in 
this  suit.  In  May  1828  the  said  Ann  W*  Keen  died, 
leaving  her  husband  Robert  Keen,   and   her  said  six 

children. 
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15SL  children^  her  surviving,  and  leaving  dM  said  W.  Ktem 
her  heir  at  law.  The  said  six  children,  tmk  the  said 
MuUhew  William  WaWanki  are  still  living. 


This  case  was  argued  during  die  last  term  (a)  by 
Coote  fat  the  plaintifil  The  trustees  under  the  will  of 
Edward  Whitefidd  took  only  a  legal  estate  pur  autre  vie, 
that  is,  during  the  life  of  Ann  Whitbom.  The  power 
given  to  her  to  appoint  was  a  legal  power,  and  the  re- 
mainder over  in  default  of  appointment  to  the  use  of  the 
heirs  of  her  body  was  a  legal  remainder :  she  was,  there- 
fore, equitable  tenant  for  life,  with  a  legal  power  of  ap- 
pointment, and  a  legal  remainder  to  the  heirs  of  her  body 
which  would  not  unite  with  her  preceding  equitable  life 
estate,  so  as  to  give  her  an  estate  taiL  The  power  was 
destroyed  by  the  fine,  and  the  subsequent  appcHatroent 
took  no  effect;  and  if  that  be  so,  the  lessor  of  the 
plaintiff,  as  the  eldest  son  of  Mrs.  Keetij  is  now  en- 
titled, as  tenant  in  tail,  to  all  the  lands  devised  by  his 
grandfather's  will.  It  is  a  general  rule  in  the  construe* 
tion  of  wills,  that  where  there  is  a  devise  to  trustees 
lor  particular  purposes,  the  law  will  vest  the  legal 
estate  in  them  as  long  as  the  execution  of  the  trust  re> 
quires  it,  and  no  longer ;  and  as  soon  as  the  trusts  are 
satisfied,  the  legal  estate  vests  in  the  persons  who  are 
beneficially  entitled  to  it.  Jones  v.  Lord  Say  and  Sele  {b\ 
Doe  d.  White  v.  Simpson  (c).  Doe  d.  Pralt  v.  Timins  (iQ, 
Doe  d.  Woodcock  v.  Barthrop  {e\  Doe  d.  PUyer  v.  M- 
cbdU  {g\  Hawker  v.  Hawker  [h)*    Here  the  execution  of 

(a)  Before  Lord  Tenterden  C  !»,  LUtledalc,  Parke,  and  Pattnon  Jt. 
(6)  8  Fin.  Ab.  Devise,  C.  6.  pi  19.  (c)  5  East,  162. 

(d)  1  H.  4*  ^.  530.  (e)  5  Taunt.  SS2. 

U)  ^S't  C.  336.  (A)  3^.4- ^.537. 

the 
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the  trusts  required  no  more  than  that  the  trustees  should        ISSl. 

take  the  estate  durinir  the  life  of  Ann  Whitbonu     That 

being  so,  (and  supposing  that  she  did  not  execute  her        Kun 

power  of  appointment,)  on  her  death  the  legal  estate     Walbavk. 

vested  in  the  lessor  of  the  plaintiff,  as  legal  tenant  in 

tail. 

Assuming  that  the  trustees  took  only  an  estate  pur  » 
autre  vie,  the  power  of  appointment  reserved  to  Mrs. 
Whiibom  is  destroyed  by  the  fine  levied ;  for  the  power 
was  a  power  in  gross,  and  not  simply  collateral,  and  m^ht, 
tl^reibre,  be  destroyed  by  the  fine.  A  power  simply 
a^ateral,  i.  e.  a  power  given  to  a  person  who  has  no 
estate  in  the  land,  and  to  whom  no  estate  is  gives,  to 
diapcMe  isS  the  estate  in  &vour  of  another  person,  un- 
doobcedly  cannot  be  extinguished  by  a  fine,  because  it  is 
hot  an  authority  and  no  interest ;  Diggers  case  (a).  But 
a  po%ver  in  gross,  viz.  one  given  to  a  person  who  had  an 
interest  in  the  estate  at  the  execution  of  the  deed  (or  other 
instrument  creating  the  power),  or  to  whom  an  estate  is 
given  by  it,  but  which  enables  the  donee  to  create  such 
estates  only  as  will  not  attach  on  the  interest  limited  to 
faim,  may  be  destroyed  by  a  fine.  Albant^s  case  (6), 
Diggers  case  (c),  and  Edwards  v.  Slater  (d)j  shew  that  if 
tenant  for  life,  with  a  power,  levies  a  fine,  all  his  interest 
and  power  are  extinguished,  and  he  gains  a  new  estate  by 
wrong.  It  is  true  that  modem  decisions  have  established 
that,  although  a  fine  alone  will  have  the  effect  of  ex- 
tingnishing  a  power  appendant  or  in  gross,  yet,  if  it 
appear  clearly  from  the  deed  leading  the  uses  that  the 
intent  was  to  preserve  the  power,  it  will  continue.    Tom^ 

(a)  IRep.nS.  (6)  I  Rep.  111. 

(c)  1  Rq},  173.  (d)  Hardres.  410. 

Unson 
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18S1.        linsan  v.  Deighion  (a),  Herring  v.  Brown  (i),  The  Earl  cf 
"~"        Jersey  v.  Deane  (c),  Tyrrell  v.  Marsh  (rf).     But  here  no 

Dos  dem. 

KuN  such  intent  appears,  for  the  deed  declaring  the  uses 
Walbamk.  gave  a  power  to  appoint  in  favour  of  any  person; 
whereas  the  power  created  by  the  will  was  only  in 
favour  of  children  of  the  body  of  Ann  Whitborny  or 
grandchildren  and  their  heirs.  The  intention,  there- 
fore, was  not  to  save  the  power  given  by  the  will,  but 
to  create  an  entirely  new  one. 

Preston  contrk.  The  trustees  under  the  will  of  Ei- 
ward  Whitefield  took  the  whole  legal  fee.  First,  the 
words  ^^  to  them  and  their  heirs  "  are  suflSciently  large 
to  carry  the  whole  inheritance,  and  must  have  that  effect, 
unless  a  contrary  intention  can  be  shewn  from  the  other 
parts  of  the  will.  Doe  v.  WiUan  {e).  And  the  intention 
of  the  testator  will  be  best  answered  by  construing  the 
will  so  as  to  give  the  trustees  a  fee.  Jones  v.  Lord  Sin/ 
and  Sele{g)  was  determined  on  the  peculiar  expres* 
sions  used  in  the  will.  It  was  a  case  sui  generis.  The 
subsequent  cases  have  undoubtedly  established  that, 
under  a  devise  to  trustees,  they  are  to  take  no  ^larger 
estate  than  is  useful  or  necessary  in  order  to  effectuate 
the  intention  of  the  testator.  But  here,  the  purposes  of 
the  will  require  that  the  trustees  should  take  the  fee^ 
for  they  are  to  give  receipts,  pay  money,  and  demise  the 
premises^  or  any  part  thereof,  as  shall  be  consistent  with 
their  duty  and  trust,  or  otherwise.  Now,  as  there  is  no 
restriction  on  the  direction  given  to  the  trustees. to  de- 
mise the  land,  except  that  which  a  court  of  equity  will 

(a)  \0  Mod.  71.  (6)  2  Show,  1S5. 

(c)  SB.i  A: 569.  (rf)  3  Bing.  Z\f 

{jt)  QB.iA,  84.  (g)  8  Vitu  Ab.  Devise,  C.  b.  pi.  19. 

impose^ 
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impose,  they  must,  for  that  purpose,  have  the  fee,  other-        1881. 
wise  all  the  leases  must  be  determinable  on  the  death      ^     7" 

Dos  oenu 

of  Mrs.  WhiibotJi.  Besides,  the  reasoning  of  Bayley  J.  K«f » 
in  Doe  v.  fViUan{a)  applies  here ;  b^use,  as  they  are  to  Walbaxk. 
demise  for  any  term  they  think  proper,  the  true  construe* 
tion  of  the  will  is,  that  they  are  to  create  a  term  out  of 
their  interest;  and  if  so,  they  must  have  a  reversion 
after  that  term  ceases.  Then,  if  the  trustees  took  the 
fee,  the  lessor  of  the  plaintiff  has  no  title  at  law ;  and 
it  will  be  unnecessary  to  decide  whether  the  fine  destroyed 
the  power.  But,  supposing  even  that  the  trustees  took 
an  estate  only  pur  autre  vie,  the  power  was  not  extin- 
guished by  the  fine.  There  is  no  authority  to  shew  that 
such  a  power  of  appointment  as  this,  given  to  a  person 
having  only  an  equitable  estate  for  life,  can  be  so  extin- 
guished. It  was  not  an  interest  in  the  estate,  but  only 
an  authority.  Smith  v.  Death  (b)  may  perhaps  be  re- 
lied upon  on  the  other  side;  but  that  has  not  been 
followed  up  in  subsequent  cases.  The  power  of  ap- 
pointment here  was  a  power  in  the  abstract;  the  person 
who  is  the  object  of  such  a  power  has  the  interest,  and 
may  release  it;  but  not  so  the  donee  of  the  power. 
Upon  first  principles  an  interest  is  releasable,  but  a 
power  in  the  abstract  is  not.  In  Diggers  case  (c)  and 
Alham/s  case  {d)y  the  releasor  had  an  interest  Here, 
too,  by  the  deed  to  lead  the  uses,  it  appears  manifestly 
to  have  been  the  intent  of  the  parties  to  the  fine  not 
wholly  to  destroy  the  power,  but  to  preserve  it  {e). 

(o)  QB.^A.  89.  (6)  5  Madd.  371. 

(e)  1  Rep.  174.  (d)  1  Rep,  111. 

(e)  Two  other  points  were  raised  in  the  case,  ▼is,  first,  whether,  at  all 
trents,  Mrs.  KecrCs  husband  was  not  tenant  by  the  curtesy;  and,  se- 
condly, if  the  power  was  not  destroyed,  whether  it  was  or  was  nol  duly 
executed ;  but  the  judgment  does  not  proceed  on  these  points,  and  it  baa 
not  been  deemed  necessary  to  notice  them  in  the  text. 

Vol.  II.  O  o  Code 
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185 1  •  CQ(de  in  reply.    The  direction  given  by  the  will  of 

Edward  fVhit^field  to  the  trustees  to  demise  the  land, 

Kinr        may  be  construed  as  creating  a  power;  and  then  the 

agauut 

WjkLBAMM,  leases  to  be  granted' by  them  might  take  effect  out  of  the 
power,  and  not  out  of  the  estate.  In  Doe  v.  WUlan  (a) 
it  seems  to  have  been  conceded  that  such  a  clause  mighty 
except  for  the  particular  expressions  in  that  devise^ 
have  been  treated  either  as  a  trust  or  a  power.  In  Doe 
V.  Simpson  {b)  the  trust  was  not  only  for  raising  an  ao- 
nuityt  but  for  the  payment  of  800A,  and  yet  it  was  held 
Itot  sufiBcient.  It  is  now  clearly  settled,  that  a  power  in 
gross  may  be  extinguished,  St4gden  on  Powers^  chap.  L 
sect  S.f  5th  ed. 

CuTm  adv.  vuU. 

Lord  TxNT£RnEN  C.  J.  now  delivered  the  judgment  (rf 
the  Court 

Thb  case,  which  arises  upon  the  will  of  Edward 
WhUffieldf  was  argued  before  us  last  term.  The  first 
question  made  was,  whether  the  devisees  in  trust  under 
that  will  took  the  whole  legahfee?  We  are  of  opinion 
that  they  did;  and  as  that  defeats  the  claim  of  the  lessor 
of  the  plaintiff  in  a  court  of  law,  it  is  unnecessary  to 
notice  the  other  points  or  questions  tliat  were  discussed 
at  the  bar. 

By  the  will  the  testator  gives  to  Bundle  the  younger 
and  TozeTf  and  their  heirs,  the  tenements  in  question, 
and  the  reversion  and  remainder  thereof,  and  all  his 
estate  and  interest  therein,  to  hold  to  them,  their 
heirs  and  assigns.  These  words  are  sufiicient  to  carry 
the  whole  fee,  unless  it  can  be  clearly  collected  from 

(a)  2  p.  j-  ^.  84.  (6)  5  EaU,  162. 

Other 
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other  parts  of  the  will  that  the  testator  intended  that  the        1881. 
estate  ffiven  to  them  should  cease  at  some  certain  time       -^— 

°  Doe  dem. 

or  event*  The  trusts  are,  to  permit  a  married  woman  Khn 
to  enjoy  the  premises,  and  receive  the  rents  for  her  own  Walbank. 
separate  use  during  her  life ;  and  after  her  decease,  upon 
trust  and  to  the  use  of  such  of  her  children  or  grand- 
ehildren  as  she  may  appoint;  an8  in  default  of  appoint- 
ment, to  the  use  of  the  heirs  of  her  body;  and  for 
de&ult  of  such  issue,  to  his  own  right  heirs.  This  part 
of  the  will  relates  to  some  particular  lands.  It  is  fol- 
lowed by  other  parts  precisely  of  the  same  tenor,  but 
relating  to  other  lands ;  and  then  concludes  thus,  —  ^^  And 
I  hereby  will,  order,  and  direct  that  the  trustees  and 
each  of  them  shall,  may,  and  do  in  every  respect  give 
receipts,  pay  money,  and  demise  the  aforesaid  premises, 
or  any  part  thereof,  as  shall  be  consistent  with  their 
duty  and  trust  or  otherwise."  Now  if  leases  made  in 
pursuance  of  this  direction  would  take  effect  out  of  the 
estate  of  the  trustees,  they  must  take  the  fee ;  and  it  was 
therefore  contended  for  the  plaintiff  that  this  direction 
should  be  considered  as  a  power,  and  leases  might  have 
eflfect  as  an  execution  of  the  power.  The  language  of 
this  clause  is  unlike  that  of  any  will  by  which  a  leasing 
power  has  been  given,  and  it  specifies  no.  limit  or  qualifi- 
cation as  to  duration,  rent,  or  other  matter ;  but  seems 
evidently  intended  to  authorize  any  lease  that  would  not 
be  considered  in  a  court  of  equity  as  a  violation  of  the  duty 
of  a  trustee.  It  is  in'  this  respect  more  large  and  general 
than  tjie  trust  contained  in  the  will  of  Packington  Tomkyns^ 
upon  which  the  case  of  Doe  cL  Tomkyns  v.  Willan  (a) 
arose,  and  in  which  it  was  held  that  the  trustees  took 

(a)  22?.  j-^.  84. 

O  o  2  the 
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1881. 

DoKdem* 
Kkkn 

agamsi 
Walbakk. 


the  whole  fee.  It  is  true  tliat  in  that  case  the  devise 
relating  to  leases  was  the  first  clause  and  trust  in  the 
will ;  but  the  position  of  a  clause  in  a  will  is  in  itself  an 
immaterial  circumstance,  because  the  construction  is  to 
be  made  upon  the  whole  instrument  taken  together. 
We  consider  that  case  as  a  direct  authority  for  the  pre- 
sent; and  it  is  suflScient  to  refer  to  it,  and  the  opinions 
of  the  Judges  as  reported,  without  repeating  them. 
The  defendant,  therefore,  is  entitled  to  the  postea. 

Judgment  for  defendant 


June  Ist* 


Doe  on  the  several  demises  of  Frederick 
Booth  and  Thomas  House  against  John 
Field. 


•^'"Z    Teiuuor  de-       1?  JECTMENT  for  a  messuai^e  and  land  in  the  parish 

t  Jfi      vised  all  his  Hi  .  . 

lands,  &c  unto  of  Mitcham^  Surrey.     The  demises  were  laid  on  the 

of  trustees,  20th  of  April  1 827*  At  the  trial  before  Alexander  C.  B., 
as^gns^for  *^  ^®  Spring  assizes  for  the  county  of  Surrey  1 829,  a 
to  pay  the  rente  ^^rdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
and  profits  to     ^jf  ^his  Court  on  the  following  case :  — 

the  separate  use  ^ 

of  his  eldest  The  late  Harry  House  of  Pall  Mall  beini;  seised  in 

daughter  for  "^     ^  ° 

life,  and  after    fee  of  the  premises  in  question,  devised  them  unto  and 

her  decease*  ^  [^ 

upon  trust  to  to  the  use  of  WtUtam  Devaynes  and  John  Leggatty  their 
same  to  the  use  heirs  and  assigns  for  erer,  upon  trust  to  pay,  apply,  and 
andfor sul^"'  dispose  of  the  rents,  issues,  and  proBts  to  and  for  the 
S^^wUl****  separate  use  and  benefit  of  the  testator's  eldest  daughter 
Md"i^  dSSult '  -^^^^Ay  Corner^  during  her  life,  separate  and  apart  from 
of  such  ap-        jofin  Comer,  her  then  husband,  and  from  any  future 

pointment,  to 

the  use  of  her  right  heirs :    Held,  that  the  trustees  took  an  estate  in  fee  simple  in  the  lands 

derised. 


J-Ac^e.  (I. 


husband* 
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husband,  and  not  subject  to  the  debts  or  control  of  such        1831. 

husband,  and  with  full  power  to  the  said  Dorothy  Cor^ 

nevj  whether  covert  or  sole,  and  notwithstanding  her        Booth 

against 

coverture,  to  give  receipts  for  the  rents,  issues,  and  profits  Field. 
of  the  said  premises,  which  should  be  a  discharge  to  the 
trustees ;  and  from  and  after  the  decease  of  the  said 
Dorothy  Corner^  upon  trust  to  convey  the  same  to  the 
use  of  such  person  and  persons,  and  for  such  estate  and 
estates,  intents^  and  purposes,  and  in  such  manner  as 
she,  the  said  Dorothy  Corner^  by  her  last  will  and  testa- 
ment in  writings  duly  executed,  should,  whether  covert 
or  sole,  and  notwithstanding  her  coverture,  limit,  direct, 
or  appoint;  and  in  default  of  such  limitation,  direction, 
or  appointment,  to  the  use  of  the  right  heirs  of  the  said 
Dorothy  Comer  for  ever. 

In  1802  the  testator  died  seised  of  the  premises,  and 
thereupon  Dorothy  Cofiter,  being  then  married  to  the  said 
John  Comery  entered  into  the  receipt  of  the  rents  and 
profits.  In  1803  John  Corner^  and  Dorothy  his  wife, 
sold  the  estate  to  William  Pontifex^  but  part  of  the  pur- 
chase-money was  to  remain  in  mortgage  on  the  estate ; 
and  in  Trinity  term  1804  a  fine  with  proclamations  was 
levied  of  the  premises  by  the  said  John  Corner^  and 
Dorothy  his  wife,  with  other  parties,  to  Robert  Comer ; 
and  it  was  declared  by  the  deed  to  lead  the  uses,  that 
the  fine  should  enure  to  the  use  of  Devaynes  and  Leg" 
gatt  (the  trustees  of  the  will),  and  their  heirs,  subject  to 
redemption  by  Pontifex,  The  latter  afterwards  agreed 
to  sell  the  estate  to  Wells  Orton;  and  it  having  been 
objected  on  his  part  that  D.  Corner  had  no  power  to 
appoint  by  deed,  but  by  will  only.  She,  in  1816,  being 
still  married,  made  her  will,  whereby  she  gave,  devised, 
limited,  directed,  and  appointed  unto  and  to  the  use  of 

O  o  3  the 
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1831.        the  said  WeUs  Orton  the  said  premises  (with  others)  to 
_r    7"        hold  the  same  unto  the  said  WeUs  Orton*  his  heirs  and 

DoK  detn.  ' 

^^oottB        assigns  for  ever,  and  to  be  conveyed  and  assured  as  he 

agavut 

FiiLD.  or  they  should  direct,  limit,  or  appoint.  In  the  same  year 
Dorothy  Comer  died  vrithout  having  had  any  issue,  and 
leaving  the  said  John  Comer  her  husband  her  surviving. 
Leggattf  one  of  the  devisees  in  trust  named  in  the 
will  of  Thomas  House^  disclaimed  by  deed.  Dewynes^ 
the  other  trustee,  died,  having  first  devised  all  his  estates 
ipBooth  and  two  other  persons^  and  they  joined  in  a 
deed  with  Orton.  and  conveyed  to  the  defendant  all 
their  estate  in  the  premises  mentioned  in  the  will  of 
Harry  House*  Dorothy  Comer  was  an  illegitimate  child 
of  the  said  Harry  House.  Thomas  House^  one  of  the 
lessors  of  the  plaintiff,  was  his  heir  at  law.  Booths  the 
other  lessor  of  the  plainti£^  was  the  surviving  devisee  in 
trust  of  the  real  estates  of  the  said  W.  Devaynes.  This 
case  was  argued  in  the  last  Easter  term  (a)  by 

Talfourd  for  the  plaintiff.  The  plaintiff  can  recover 
only  on  the  demise  of  House^  as  Booth,  the  other  of  the 
lessors  of  the  plaintiff,  was  a  party  to  the  conveyance  to 
the  defendant  If  Dorothy  Corner  died  without  having 
executed  the  power  of  appointment  given  to  her  by 
her  father's  .will,  the  estate  of  tlie  trustees  was  at  an 
end  (the  purposes  of  the  trust  being  determined),  and 
then  the  heir  at  law  of  the  testator  was  entitled.  The 
questions  then  are,  1st,  what  was  the  effect  of  the 
fine  ?  2dly,  if  nothing  passed  by  the  fine,  whether  it  so 
operated  as  to  vitiate  the  subsequent  execution  of  the 
power  by  the  will?     As  to  the  first   question,   it  is 

{a)  Before  Lord  TnUerden  C.  J.,  IMUedale,  Pnrke,  and  Paiteion  Js. 

clear 


agahui 

FuLDb 
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deer  that  under  the  will  Mrs.  Comer  took  only  an        1831. 

estate  for  life  with  a  power  rf  disposition  by  will,  and      iJ^j^j^ 

that  the  appointment  otherwise  than  by  will  was  void.        ^^^Z 

Doe  dem.  Thorley  v.  Tkorley  (a)  is  in  point.     That  was 

an  ejectment  by  the  heir  at  law  of  John  Thorley^  who 

bad  devised  to  his  wife  all  his  freehold  estate  during  her 

natural  life,  ^^  and  also  at  her  disposal  afterwards,  to 

leave  it  to  whomsoever  she  pleased."     The  Defendant 

claimed  under  a  feoffment  made  by  Mary  Thorley  in 

her  lifetime^  and  it  was  held,  the  disposal  of  it  by  the 

ieofiment  in  her  lifetime  was  void.     Here  the  words 

are  express,  that  2).  Comer  is  to  appoint  by  her  last  will 

and  testament.     The  fine  had  no  operation  on  the  legal 

estate  which  was  in  the  trustees;  and  the  only  question 

isi  did  it  operate  so  as  to  extinguish  the  power  ?  because, 

if  it  did,  then  she  must  be  considered  as  never  having 

executed  it,  and  the  premises  vest  in  the  heir  at  law  of 

the  testator.     (He  then  contended  that  this  was  such  a 

power  as  might  be  extinguished  by  a  fine,  to  which  point 

he  cited  Diggei%  case  (i),  'Penne  v.  Peacock  (c),  and  King 

Y.  JdeUing  {d). ) 

Coote  contr^.  By  this  will  the  trustees  took  an  abso« 
lute  estate  in  fee-simple,  and  Dorothy  Comer  took  an 
equitable  estate  for  her  separate  use  for  life  with  an 
equitable  power  to*  appoint  by  will,  and  an  equitable  re^ 
mainder  in  fee  to  her  own  right  heirs,  which,  by  the 
rule  in  Shelley's  case,  united  with  her  prior  estate  for 
life,  and  gave  her  the  equitable  inheritance,  which  passed 
by  the  fine  levied  by  her  and  her  husband  to  the  par- 
ties under  whom  the  defendant  claims.     And  a  con- 

(«)  10  East,  438.  (6)  1  Rep.  175  a. 

(c)  Cata  Temp»  Taiboi,i\»  (d)  1  Vcni,225, 
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18SL        veyance  having  also  been  made  to  the  defendant  of  the 

7"        legal  estate  by  Booths  (who  was  the  surviving  devisee  of 

B«fT"         W.  Devaynes*  the  survivinn:  trustee  of  Harry  Houscj) 

against  ••  o  .^ 

FrtLD.  the  title  of  the  defendant  is  perfect  both  at  law  and  in 
equity.  The  question  as  to  the  extinction  of  the  power 
by  the  fine  does  not  arise  if  Dorothy  Corner  had  only  an 
equitable  power  of  appointment,  because  the  legal  estate 
which  was  in  the  trustees  is  now  in  the  defendant ;  and 
to  say  that  Dorothy  Corner  had  an  equitable  interest  for 
life,  with  a  legal  power  of  appointment,  would  be  cutting 
down  the  estate  of  the  trustees  to  an  estate  for  life. 
The  rule  of  law  undoubtedly  is,  that  an  estate  will  not 
be  raised  by  implication  in  trustees  beyond  what  is 
necessar}'  for  the  performance  of  their  trusts.  Doe  d. 
White  V.  Simpson  (a).  Doe  d.  Woodcock  y.  Barthrop  (J), 
Doe  d.  Phyer  v.  NichqUs  (c).  Doe  d.  Compere  v.  Hicks  (</), 
and  that  an  express  estate  in  fee  will  be  cut  down  if  it 
be  inconsistent  with  the  testator's  manifest  intention ;  but 
this  rule  has  been  established  in  favour  of  right  and  in 
furtherance  of  the  will  of  testators.  Here  the  trustees,  in 
order  to  effectuate  the  intention  of  the  testator,  must  take 
an  estate  in  fee,  for  they  could  not  otherwise  convey  to 
such  person  and  for  such  estate  as  Dorothy  Comer  might 
by  her  will  appoint.  Besides,  the  very  words  of  the  de- 
vise **  unto  and  to  the  use  of  the  trustees,  their  heirs  and 
assigns  for  ever,"  amount  to  an  express  gift  of  the  fee.  Doe 
d.  Uoyd  V.  Passingham  (e).  Here  the  plaintiff  seeks  to 
strike  out  of  the  devise  to  the  trustees  the  express  words 
^^for  eoer^^  and  to  introduce  in  their  stead  the  words 
"  for  the  life  of  Dorothy  Comer ^    Penne  v.  Peacock  (g) 

(a)  5  Ea$t,  162.  (6)  5  TmufU.  382. 

(c)  IB.^C.  356.  (d)  7  T.  JR.  435. 

(e)  6B.iC.  SOS.  (jg)  For.  41.     Temp.  Talb.  41. 

shews 
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shews  that  the  trustees  have  the  legal  estate,  for  it  was        1831. 
there  assumed  that  the  fine  operated  on  the  trust  estate      ^     ~ 

^  Dob  dem. 

alone.  Secondly,  supposing  it  admitted  that  the  legal  Booth 
estate  did  not  vest  absolutely  in  the  trustees,  but  deter-  Fixuk 
minably  on  the  death  of  Dorothy  Comer  without  exe- 
cuting the  power,  still  the  power  was  well  executed ;  the 
interest  of  the  appointees  has  been  conveyed  to  the  defend- 
ant, and  the  result  is  the  same.  (He  then  proceeded  to 
contend  that  the  power  in  this  case  was  not  extinguished 
by  the  fine,  for  that,  if  it  was  a  legal  power,  it  was  simply 
collateral,  in  which  respect  this  case  was  distinguishable 
from  Penne  v.  Peacock.) 

Talfourd  in  reply.  The  estate,  in  default  of  appoint- 
ment, is  to  go  to  the  right  heirs  of  Dorothy  Comer.  If 
she  left  heirs  the  estate  would  be  in  them.  The  trustees, 
therefore,  did  not  take  an  absolute  fee  at  all  events  to 
them  and  their  heirs,  because  that  was  not  necessary  to 
enable  them  to  effectuate  the  testator's  intention. 

Cur.  adv*  tuU. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

In  this  case,  which  was  argued  before  us  last  term, 
one  of  the  questions  was.  Whether  the  devisees  in 
trust  under  the  will  of  Harry  House^  on  which  the 
case  arose,  took  the  fee  ?  it  was  clear  that  if  they  did, 
the  lessor  of  the  plaintiff  could  not  recover;  we  are 
of  opinion  that  they  did,  and  it  is  therefore  unnecessary 
to  notice  the  other  points.  '  In  this  case  it  is  perfectly 
clear  upon  reading  the  will,  and  without  reference  to 
any  authorities  or  decisions,  that  the  trustees  must  take 

the 
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1851.       the  fee,  in  order  to  give  effect  to  all  the  directions  of 
""■       the  will. 

DoRoeiB. 

Booth  The  testator  gives  all  his  freehold  lands,  tenements, 

nsLo.  and  hereditaments  in  the  parish  of  Mitcham,  and  all 
his  estate^  right,  title,  and  interest  therein,  unto  and  to 
the  use  of  William  Devaynes  and  John  Leggatt^  their 
heirs  and  assigns  for  ever.  The  effect  of  those  words 
alone  would  probably  be  to  give  a  fee,  on  the  ground 
that  a  use  cannot  be  limited  on  a  use,  but  the  dedar- 
ation  of  the  trusts  leaves  no  room  for  doubt,  for  these 
are,  upon  trust  to  apply  the  rents  and  profits  to  the 
separate  use  of  his  eldest  daughter,  a  married  woman, 
for  her  life,  and,  after  her  decease,  upon  trust  to  convey 
the  same  to  die  use  of  such  persons,  and  for  such  estates, 
as  she  may  appoint ;  and  in  default  of  appointment,  to 
the  use  of  her  right  heirs.  By  the  very  words,  there- 
fore, of  this  will  the  devisees  in  trust  are,  after  the  death 
of  the  testator's  daughter,  to  convey  the  fee,  and  this 
they  cannot  do  unless  they  take  the  fee  under  the  will. 
The  defendant,  therefore,  is  entitled  to  the  postea. 

Judgment  for  the  defendant 
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IdSL 


ViSGER  and  Another  against  Delegal. 

1p  POLLOCK  bad  obtained  a  rule  to  shew  cause  why  An  affidavit  to 
the  sum  of  IOIO/.9  deposited  with  the  sheriff  by  the  statiagtfaat  the 
defendant  in  lieu  of  bail,  should  not  be  paid  out  to  him  indebted toUie 
on  filing  common  bail.     The  defendant  was  arrested  on  ^t^^i^^^f 
an  aflBdavit  stating  him  to  be  indebted  to  the  plaintiffs  in  ^^J|j^ 
1000/.  and  upwards,  on  balance  of  account  for  money  ^^  **d^^ 
piud,  laid  out,  and  expended  by  the  plain tifis  to  and /or  the  plaintiff /o 

aytdjor  defend" 

the  defendant^  and  at  his  request,  and  for  money  had  ^^*  aod  at  hk 

request,  and  for 

and  received  by  the  defendant  for  the  plaintiffs,  and  for  money  had  and 

.  received  bj  the 

interest  of  monies  due  by  the  defendant  to  the  plaintifl^.  defendant  for 

the  plaintiff, 
and  forinterait 

Campbell  and  Ashmore  shewed  cause.     The  objection  bytbedefeii^ 
is,  that  the  words  "  money  paid,  laid  out,  and  expended  puuiuff;"j» 
by  the  plaintiffs  to  the  defendant,"  taken  by  themselves,  ^^^^^ 
may  be  construed  to  mean  money  paid  on  account  of  a 
debt  by  the  plaintiffs  to  the  defendant,  and,  consequently, 
that  the  affidavit  is  not  sufficiently  certain.    But  whatever 
construction  may  be  put  on  this  clause  of  the  affidavit, 
still,  calling  in  aid  the  words  ^*on  balance  of  account,"  it 
will  appear  that  on  reference  to  the  other  items,  namely, 
for  money  had  and  received,  and  interest,  the  plaintiffs 
have,  upon  the  whole,  a  demand  against  the  defendant ; 
and  that  is  distinctly  sworn  to  be  upwards  of  1000/. 

F.  Pollock  contra.  It  is  quite  clear  that  an  omission 
has  been  made  in  the  affidavit  through  negligence,  and 
the  Court  ought  not  be  astute  in  finding  out  meanings 

to 


not 
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VffOKB. 

Dblboal. 


1831.  to  ^pply  sach  a  defect  A  psity  swearing  an  aflblsrit 
to  hold  to  bail  never  professes  to  set  out  the  particolars 
of  a  mutual  account  To  presume  such  an  intention 
here  would  be  contrary  to  the  strictness  with  which 
affidavits  of  this  kind  have  always  been  construed. 

Lord  Tenterden  C.  J.  There  are  certain  forms  of 
affidavits  to  hold  to  bail  in  common  use,  and  generally 
known  and  understood.  The  safest  course  is,  that 
individuals  should  conform  to  these,  and  not  dqpart 
from  them,  and  then  call  upon  the  Court  for  sudi  a 
construction  as  may  remedy  the  fiiult 

LiTTLEDALE  J.  concurred. 

Parke  J.  It  is  dear  that,  without  the  words  ^  on 
balance  of  account,''  the  affidavit  would  be  bad.  But 
these  words  do  not  necessarily  imply  more  than  that 
the  defendant  was  originally  indebted  to  the  plaintifi 
on  the  accounts  stated  in  the  affidavit,  in  a  laiger 
amount,  which  has  been  reduced  to  1000^  by  a  set-a£ 
That  leaves  the  case  in  the  same  uncertainty  as  if  nc 
balance  had  been  mentioned. 

Taunton  J.  concurred. 

Rule  absok 


IN  THE  First  Year  of  WILLIAM  IV.  67$ 

1831. 


Doe  on  the  demise  (amongst  others)  of  Wil-  ^«*«««%t 
LiAK  Blacknell  agaifist  Plowmax. 

p^  JECTMENTS  to  recover  possession  of  lands  and  In  177S  •  tenn 

M^  .        ,  ^  of  1000  yon 

tenements  in  the  county  of  Suffolk.     At  the  trial  wascraitedby 
before  Bayley  J.,  at  the   Summer  assizes  for  SttffbUc^  purpoie  of 

_^  __■  _ 

1826,  a  verdict  was  found  for  the  plaintiff,  subject  to  ^Irsocxv.^^ 
the  opinion  of  this  Court  on  the  following  case :  —  priDdMi!!^ 

The  lessor  of  the  plaintiff,  WiUiam  Blacknell,  was,  at  J^^jJ*^/ 
the  period  of  the  demises  in  the  declaration  the  heir  at  wMdu«ofth« 

term  wasai- 

law  of  the  late  Lady  Graves^  formerly  Susannah  Black'  signed  in  truat* 

for  the  dcriaeti 

nett,  and,  as  such  heir  at  law,  claimed  the  premises  in  ofthepenon 

who  created  the 
question.  term.    In  1789 

By  indenture  bearing  date  the  2Sd  o£  December  1772,  ^'^^ 
Thomas  Anguish,  being  seised  in  fee  of  the  premises  ^  aSSTaSr 
demised  the  same  to  AiTnine  Styleman  for  a  term  of  ^*  ""due  of 

^  the  term  was 

1000  years  for  securini;  the  sum  of  5000/.  and  interest.  Mdgnedintmrt 

"  "  fortbepur- 

And  by  an  indorsement  on  the  said  mortgage  deed,  chaier»bcrlieln 

end  Mtiffns.  or 

dated  the  1st  of  December  1781,  the  said  Armine  Style^  Msbeahoald 

man  declared  that  the  said  5000/.  principal  money  was  the  meuTume^ 

the   property  of  Nicholas  Styleman  his  son.     Thomas  ^J^^Solwf 

Anguish  by  his  will,  dated  the  3d  of  September  1784,  '^^^ 

devised  all   his  real   estates   unto  Sir  WiUiam  Henry  poM«M>onof 

^    the  premiaety 

Askurst  and  John  Hare,  and  died  in  or  about  the  year  and  continued 

-,  ,         .     t  1  1      .     •!  so  poaM«ed  tfll 

1785.  By  another  indorsement  made  on  the  mdenture  her  death,  in 
of  1772,  dated  the  1st  of  January  1787,  reciting  that  ecutedamaiw  > 
the  said  principal  sum  of  5000/.  and  all  interest  there-  ^^  reaer^ng 

tohmelfa 
power  of  appointment  by  deed  or  will;  and  after  the  marriage,  she  in  December  1813  de- 
vised all  her  real  estate.  Neither  in  the  marriage  settlement  nor  in  the  will  was  anj  men« 
tion  made  of  the  term  of  1000  years.  She  and  her  husband  having  both  died,  it  was  held^ 
on  ejectment  brought  by  her  heir  at  law,  that  there  were  no  premises  from  which  a  surrender 
of  the  term  could  be  presumed.  q  />         ^  , 

Vol.  II.  P  p  on    ,     ,  ^.■. 

ft  / 
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1831.        on  had  been  duly  paid  to  Nicholas  Styleman  :  the  said 
"     ~        Armine  Slyleman,  by  the  direction  of  the  said  Nicholas^ 
Blacknxll     and  at  the  nomination  of  Sir  WiUiam  Henry  Ashurst  and 
Plowmak.      John  Hare  devisees  as  aforesaid,  assigned  the  residue  of 
the  said  term  of  1000  years  then  to  come  and  unexpired, 
to  Robert  Reeve^   his  executors,    administrators,   and 
assigns,  in  trust  for  the  said  Sir  William  Henry  Ashurd 
and  John  Hare,  their  heirs  and  assigns,  and  to  be  dis- 
posed of  as  they  should  direct  or  appoint* 

By  indentures  of  lease  and  release,  the  release  dated 
the  2d  of  September  1 789,  and  made  between  the  said 
Sir  WiUiam  Henry  Ashurst^  Knight,  and  John  Hare, 
of  the  first  part;  Sarah  Anguish,  widow,  and  execu- 
trix of  Thomas  Anguish,  of  the  second  part ;  Susatmah 
BlackneU,  of  the  third  part;  Robert  Reeve,  of  the  fourth 
part ;  and  Dudley  Baxter,  of  the  fifth  part ;  Sir  WiU 
Ham  Henry  Ashurst  and  John  Hare  conveyed  the  pre- 
mises in  question  to  the  said  Susannah  Blacknell,  and  to 
her  heirs  and  assigns  in  consideration  of  1850/.  pur- 
chase-money. And  by  the  same  indenture,  the  residue 
of  the  said  term  was  assigned  by  the  said  Robert  Reeve 
to  Dudley  Baxter,  his  executors,  administrators^  and 
assigns,  in  trust  for  Susannah  Blacknell,  her  heirs  and 
assigns,  and  to  be  disposed  of  as  she  or  they  should 
direct  or  appoint.  And  in  the  mean  time  to  attend  the 
freehold,  reversion  and  inheritance  of  the  premises. 

Susannah  Blacknell  entered  into  possession  of  the  pre* 
mises  at  the  date  of  the  last-mentioned  deed,  and  con- 
tinued possessed  until  the  time  of  her  death  hereinafter 
mentioned. 

In  the  year  1808  Susannah  Blacknell  intermarried 
with  Sir  Thomas  Graves,  and  by  indentures  of  lease  and 
release  made  before  and  in  contemplation  of  the  said 
marriage,  (the  release  dated  the  20th  oijuly  1808,)  be- 
tween 


IN  THE  First  Year  of  WILLIAM  IV.  575 

tween  Susannah  Blacknell  of  the  first  part,  Sir  I%omas  1831. 
Graves  of  the  second  part,  and  the  said  Dudley  Baxter 
and  one  Robert  Bcucter  of  the  third  part,  Susannah  Black-'  Blackmkll 
n^// conveyed  all  her  estate  and  interest  in  the  premises  in  Plowmak. 
question  to  Robert  Baxter^  his  heirs  and  assigns,  in  trust 
as  thereinafter  mentioned,  and  (amongst  other  trusts)  to 
the  use  of  the  said  Susannah  Blacknell,  her  heirs  and  as- 
signs, until  the  said  intended  marriage ;  and  from  and 
after  the  marriage,  &c  to  such  uses,  and  subject  to  such 
ix>wers,  &c.  as  the  said  Susannah  Blacknelly  notwith- 
standing her  said  intended  coverture,  should  by  deed  or 
will  appoint ;  and  for  want  of  appointment,  to  the  use  of 
Robert  Baxter^  his  heirs,  during  the  lives  of  5.  Black' 
ndl  and  Sir  T.  Graves^  upon  the  trusts  thereinafter  men- 
tkuied ;  and  after  the  decease  of  Sir  T.  Graves^  in  case 
S,  Blacknell  should  survive,  to  the  use  of  5.  Blacknell^  her 
heirs  and  assigns  for  ever ;  but  in  case  she  should  depart 
this  life  first,  to  such  uses,  &c.  as  she  should  appoint ;  and 
in  defiiult  of  appointment,  to  her  own  right  heirs.  No 
mention  was  made  in  the  deed  of  the  term  of  1000  years. 
The  marriage  took  place,  and  on  the  28th  of  December 
1813,  Lady  Graves^  by  will,  appointed  all  her  real  estate 
unto  and  to  the  use  of  R.  B*  and  W.  £.,  their  heirs  and 
assigns,  upon  the  trusts  therein  mentioned.  No  mention 
was  made  in  this  will  of  the  term  of  1000  years.  Sir 
Thomas  Graves  died  in  March  1814;  Lady  Graves  sur- 
vived her  husband,  and  died  on  the  31st  of  January 
1816,  without  revoking  or  altering  her  said  will.  Several 
questions  were  reserved,  and,  among  others,  whether  it 
ivas  competent  for  the  defendants  to  set  up  the  said  term 
of  1000  years  against  the  plaintiff;  and  if  the  Court 
should  be  of  opinion  that  it  was,  then  the  Court  was  to 
say,  upon  the  whole  facts,  in  what  manner  the  jury  ought 
to  have  been  directed  as  to  the  said  term  by  the  learned    ^ 

P  p  2  Judge, 
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18S1.       Judge,  and  what  verdict  the  jury  ought  to  have  found 
thereupon,  and  a  nonsuit,  or  a  verdict  for  the  plaintifl^ 
Blacknsll     was  to  be  entered  accordingly. 


agauut 
Plowmak. 


Coote  for  the  plaintiff.  The  facts  of  the  term  having 
been  created  so  long  since,  and  of  the  purposes  for  which 
it  was  originally  created  having  been  answered,  and  of 
its  not  being  mentioned  either  in  the  marriage  settlement 
or  the  will,  afford  ample  ground  for  presuming  that  it  was 
surrendered;  the  learned  Judge  should  have  directed 
the  jury  so  to  presume;  and  they  ought  to  have  found 
accordingly. 

In  Doe  (L  Burdett  v.  Wrighte  (a)  a  term  of  1000  years 
was  created  by  deed  in  1717,  and  in  1735  was  assigned 
for  the  purpose  of  securing  an  annuity  to  ^.,  and  after 
that  to  attend  the  tnhericance.  A.  died  in  1741,  and  the 
estate  remained  undisturbed  in  the  hands  of  the  owner 
of  the  inheritance  and  her  devisee  from  1735  to  1813, 
without  any  notice  having  been  in  the  mean  time  taken 
of  the  term,  except  that  in  1801  the  devisee,  in  whose 
possession  the  deeds  creating  and  assigning  it  were 
found,  covenanted  to  produce  those  deeds  when  called 
for.  The  Judge  directed  the  jury  to  presume  a  sur- 
render, and  on  motion  for  a  new  trial,  it  was  held  that, 
under  these  circumstances,  the  direction  was  proper, 
and  the  jury  were  warranted,  on  ejectment  brought  for 
the  premises  by  the  heir  at  law,  to  presume  a  surrender 
of  the  term.  In  Doe  d.  Putland  v.  Hilder  (6)  a  term  of 
years  was  created  in  1762,  and  assigned  over  to  a  trustee 
in  1779  to  attend  the  inheritance.  In  1814*  tlie  owner  of 
the  inheritance  executed  a  marriage  settlement,  and  in 
l%\6  he  conveyed  his  life  interest  in  the  estate  to  a 

ifl)  2B.4;  A.  710.  (6)  ^B.^A.  789. 

purchaser. 
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parchaser,  as  security  for  a  debt ;  but  no  assignment  of 
the  term,  or  delivery  of  the  deeds  relating  to  it,  took 
place  on  either  occasion.  In  1819  an  actual  assign- 
ment of  the  term  was  made  by  the  administrator  of  the 
original  trustee  to  a  new  trustee,  for  the  purchaser  in 
1816.  On  ejectment  brought  against  the  purchaser  by 
a  prior  incumbrancer,  the  Judge  directed  the  jury  to  pre- 
sume a  surrender,  and  the  jury  having  found  accord- 
ingly, a  rule  nisi  was  granted  for  a  new  trial ;  and  afler 
ailment  it  was  holden,  that  the  direction  was  right, 
and  that  the  jury  were  warranted  in  presuming  that  the 
term  bad  been  surrendered  before  1819.  These  cases 
are  directly  in  point  [Lord  Tenterdm  C.J.  The 
doctrine  laid  down  in  those  cases,  I  believe,  has  been 
much  questioned  (a).  Is  such  a  term  as  this  usually, 
noticed  in  a  marriage  settlement?]  It  certainly  is  not 
the  general  practice  to  notice  such  terms. 


1831. 

Doxdem. 
Blacknxll 

against 
Plowmak. 


Lord  Tenterden  C.  J.     If  that  be  so,  there  is  no 
ground  whatever  for  presuming  that  this  term,  which 


(a)  Hie  doctrine  propounded  in  the  abofe  cases  was  called  in  question 
in  Ikie  t.  Putland  (Sugden  on  Vendors  and  Purchaserst  440. )  by  Richards 
C.  B.  and  Graham  B. ;  and  in  Deardon  v.  Lord  Byron,  ibid^  444.  bj  Rich^ 
ttrds  C.  B.;^b]r  I^rd  Chancellor  Eldon  in  18S0,  in  The  Marquis  of 
Townsend  ▼.  The  Bishop  of  Norwich,  ibid,  443.;  and  in  Hayes  v.  Bailey, 
ISSOy  ibid,  444.  And  in  Chalmondeley  v.  CUnton,  ibid,  444.,  Lord  Eldon 
again  expreved  a  strong  opinion  against  the  doctrine  of  presuming  the 
surrender  of  a  term  to  attend  the  inheritance ;  and  in  Atpinall  v.  Kemp' 
am,  ibid,  446.,  the  same  learned  person  speaking  of  the  case  of  Doe  ▼. 
SSder,  ^B.^A,  782.  said,  "  I  have  no  hesitation  in  declaring  that  I 
would  not  ha?e  directed  a  jury  to  presume  a  surrender  of  the  term  in 
that  case;  and  for  the  safety  of  the  titles  to  the  landed  estates  in  thia 
country,  I  think  it  right  to  declare  that  I  do  not  concur  in  the  doctrine 
laid  down  in  that  case."  See  Sugden  on  Vendors  and  Purchasers,  8th 
•diL  p.  440.  to  446. ;  and  Matthews  on  the  Doctrine  of  Presumption  and 
Pretumptiwe  Evidence,  SS6.  to  259. 


Pp  3 


was 
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1831. 

DoK  dem. 
Blacknkll 

against 
Plowman. 


was  assigned  to  attend  the  inheritance,  was  ever  surren- 
dered. 

Parke  J.  It  being  admitted  that,  in  point  of  prac- 
tice^ it  is  not  usual  to  notice  such  a  term  as  this  in  a 
marriage  setdement  there  is  not  a  single  fact  in  the  case 
from  which  a  surrender  of  the  term  could  be  presumed. 
That  being  so,  the  legal  estate  is  not  in  the  lessor  of  the 
plaintiff,  and  the  judgment  must  be  for  the  defendant 


LiTTLEDALE  and  Taunton  Js.  concurred. 

Judgment  for  the  defendant 


Wednetdatf, 
June  Ist. 


The  statute 
56  G,  3.  c.  159. 
a.  S.  which 
directs  thata 
parish  inden- 
ture shall  be 
allowed  by  t^^ 
justices  of  the 
county  into 
which  the  ap- 
prentice is  to 
be  bound,  gives 
those  justices  a 
discretion  to 
determine  on 
the  propriety  of 
the  binding 
generally,  and 
not  merely  with 
regard  to  the 
fitness,  respec- 
tively, of  the 
master  and 
apprentice. 


The  King  against  Mills  and  Another,  Justices 

of  the  County  of  Essex. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to 
the  defendants,  two  justices  of  the  county  of  £ss»r, 
commanding  them  to  consider  and  determine  whether 
there  was  any  objection  to  the  allowance,  and  as  to  the 
fitness  of  allowing  a  certain  indenture  for  the  binding 
of  William  Scaiff^  a  poor  boy,  belonging  to  the  parish 
of  Wolverston  in  the  hundred  of  Sanford  in  the  coun^ 
of  Suffblkf  and  maintained  in  the  general  house  of  in- 
dustry there,  to  Matthew  Brooky  of  Wivenhoe  in  the 
county  of  Essexj  shipowner  and  fisherman.  The  affi- 
davits in  support  of  the  rule  stated,  that  Brook,  a  ship- 
owner and  fisherman  of  Wivenhoe,  being  in  want  of  an 
apprentice,  applied  to  the  directors  and  guardians  of  the 
poor  of  the  hundred  oi  Sanford  in  the  county  of  St^ffbik 
(incorporated  by  an  act  of  SO  G.  3.   and  empowered 

thereby 


MiLU. 


IK  THE  First  Year  of  WILLIAM  IV.  579 

thereby  to  bind  out  poor  children  residing  in  the  house  1881. 
of  industry  or  belonging  to  the  parish),  and  that  they 
having  satisfied  themselves  that  Brook  was  a  man  of  agunu 
property  and  of  good  reputation,  and  eli^ble  in  all 
other  respects,  sent  W.  Scarff  (aged  sixteen  years),  be- 
longing to  Wdversion,  and  maintained  in  the  house  of 
industry  there,  upon  trial,  and  after  he  had  staid  two 
months,  it  was  agreed  that  the  binding  should  take 
place;  that  on  the  18th  of  December  Scarff*  was  taken 
before  the  acting  justices  of  peace  of  the  hundred  of 
Sanfbrd  at  the  petty  sessions,  pursuant  to  the  56  G.  3. 
c.  189.  s.  1.,  and  the  justices  enquired  into  the  propriety 
of  binding  him  apprentice  to  Brook^  and  having  made 
all  enquiries  directed  by  that  statute,  declared  that  they 
thought  it  proper  he  should  be  bound,  and  made  an 
order  to  that  effect,  and  afterwards  signed  and  sealed  an 
allowance  of  the  indenture.  On  the  29th  of  January 
1881,  Brook  applied  to  the  justices  of  the  county  of 
Eisex  assembled  in  petty  sessions  (there  being  eight  pre- 
s^it,  and  the  defendants  being  two  of  them,)  for  the  dis- 
trict in  which  Wivenhoe  was  situate,  for  their  allowance 
of  the  indentures,  but  the  application  was  opposed  by  the 
overseers  of  the  parish  of  Wivenhoe^  on  the  ground  that 
there  were  pauper  boys  belonging  to  Wivenhoe  whom 
Brook  ought  in  preference  to  take;  and  the  justices, 
without  enquiring  into  the  circumstances  or  character  of 
Brook  (no  objection  being  made  to  him  on  those 
grounds),  refused  to  allow  the  binding.  The  affidavits. 
in  answer  to  the  rule  stated,  that  the  defendants  and 
odier  said  justices  assembled  in  petty  sessions,  after  con- 
sidering and  weighing  the  application,  and  hearing  the 
opposition  thereto,  unanimously  determined  not  to  allow 
the  indentures,  for  they  considered  that  Brook  could  be 

P  p  4  provided 


Mills. 
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1851.  provided  with  a  boy,  as  an  apprentice,  better  adapted 
for  the  service,  by  reason  of  his  havinii  been  born  and 

againu  brought  up  in  WtvenhoCf  (which  is  situate  on  the  navi- 
gable river  ColnCf  and  a  short  distance  from  the  sea,) 
and  having  knowledge  of  a  seafaring  life,  of  which  the 
boys  from  Wolverston  were  entirely  ignorant ;  and  it  was 
added  that  the  justices  were  principally  influenced  ia 
their  decision  by  the  consideration  that  Wivenhoe  ought 
not  to  be  liable  to  have  paupers  from  a  distance  settled 
on  that  parish;  and  by  a  wish  to  do  justice  and  to  afibrd 
that  protection  to  the  parish  which  they  considered 
themselves  bound  to  give. 

Kelly  shewed  cause.  By  the  SS  G.  S.  c.  139*  s.  1. 
the  justices  of  the  county  in  which  the  residence  of  the 
intended  apprentice  is,  are  to  make  enquiries  into  the 
circumstances  and  character  of  the  master,  and  to  deter- 
mine generally  on  the  propriety  of  binding  the  appren- 
tice to  the  person  proposed.  They,  therefore,  have,  by 
express  words,  a  discretion  vested  in  them  on  the  sub- 
ject; and  sect.  2.,  which  requires  the  indentures  to  be 
allowed  by  the  magistrates  of  the  county  in  which  the 
master  resides,  by  implication,  gives  to  those  magbtrates 
the  like  discretion :  and  if  that  be  so,  they  have  exer^ 
cised  it 

The  Atiomey-General  and  Biggs  Andrews  contra.  The 
justices  have  not  exercised  their  jurisdiction  upon  the 
only  point  upon  which  they  were  entitled  to  exercise  it, 
viz.  the  fitness  respectively  of  the  master  and  apprentice ; 
for  it  is  perfectly  clear  that  they  refused  to  allow  the 
binding,  on  the  ground  that  there  were  other  poor  boys 
in  the  parish  of  Wivenhoe  whom  the  master  ought  tQ 
take. 

Lord 


Mills. 
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Lord  Tenterden  C.  J.  The  justices  of  the  county  183L 
into  which  the  apprentice  is  to  be  bound  have  a  general  — 
discretion  to  consider  the  propriety  of  the  binding.  If  against 
they  had  only  a  particular  discretion,  and  had  not  exer- 
cised it,  the  Court  would  have  compelled  them  to  do  so ; 
bat  here  they  have  a  general  discretion,  after  enquiring 
into  all  the  circumstances  of  the  case,  to  determine  on 
the  fitness  of  the  binding;  and  as  they  have  exercised  it, 
'  there  is  no  ground  for  a  mandamus.  The  rule,  there- 
for^ must  be  discharged,  and  with  costs. 

Rule  discharged,  with  costs. 


DrAX  against  ScROOPE.  Thtntday, 

A    RULE  was  obtained  in  Easter  term,  calling  on  an  An  agraanent 
attorney  of  this  court  to  shew  cause  why  it  should  ^UentfHthfaL 
not  be  referred  to  the  Master  to  review  his  taxation  of  Jim^TowSS 
the  attorney's  bill  of  costs  in  the  above  cause.     The  bill  S^J^^^^^ 
contained  charges  for  journeys  by  the  attorney  and  his  ^  ^^>  ••  "^ 
agent,  at  the  rate  of  five  guineas  a  day,  exclusive  of  tra-  <!>•  duvget 

made  according 

veiling  expenses.    These  were  objected  to  before  the  to  such  agree. 
Master,  as  exceeding  the  usual  rate;  but  it  was  an-  allowed  on  tax- 

swered,  that  the  client,  soon  after  he  began  to  employ  Master,  on  an. 

•  •     • 

the  attorney,  and  before  the  business  in  question  was  Sem"  omsMera 

done,  had  expressly  agreed  to  a  certain  scale  of  charges,  ***  vnT*'***'!* 

comprising  those  in  question.      The  Master  required  22^***^ 

affidavits  in  confirmation  of  this  statement;  they  were  taxation  and 

paid,  the  Court 

made,  and  others  put  in  in  answer ;  and  on  consideration  (on  application 
of  the  statements  on  both  sides,  and  of  the  objections  to  months  after) 
the  bill,  the  Master  allowed  the  charges.     The  taxation  e  reviewer  the 

taxation,  it  not 
■bdog  shewn  that  the  Master  bad  forborne  to  exercise  his  judgment  on  the  charges^  in  con. 
sequence  of  the  agreement  between  attorney  and  client. 

was 
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1831.       was  finished  in  Naoember  1830,  and  on  the  I3th  of  that 
month  the  amount  was  paid  to  ^e  attorney,  and  he  paid 


agahut       over  a  part  of  it  to  his  agent,  who,  before  the  present 

SCEOOWL 

af^lication  was  made^  went  abroad  to  reside. 


FdUett  now  shewed  cause.  It  is  not  necessary  to 
contend  that  an  agreement  like  this  is  binding  in  ordi- 
nary cases,  bnt  only  that  it  may  be  so  under  special  cir- 
cumstances like  the  present  In  1  Tidd^s  Practice^  333, 
9th  ed,  it  is  laid  down  that  an  attorney's  bill  may  be 
taxed,  though  there  was  a  special  agreement  between 
him  and  the  client  that  he  should  be  paid  for  his  time 
at  a  certain  rate  by  the  day,  besides  his  expenses ;  but, 
of  the  authoriti^  to  which  he  refers  on  the  subject,  one 
{Sayer  on  Costs^  32L)  does  not  go  far  enough  for  the 
present  motion ;  and  another,  an  Anonymous  case  from 
2  Barnard^  K.B.  \6^.  is  to  the  contrary  effect.  The 
Court,  in  every  case,  will  look  at  the  particular  circum- 
stances, and  will  not  hold  the  Master  precluded  from 
allowing  costs  on  special  agreement,  if  the  circumstances 
appear  to  warrant  them.  Besides,  in  this  case  the  tax- 
ation took  place  several  months  ago;  the  money  was 
paid,  and  part  of  it  again  paid  over  by  the  attorney  to 
his  agent,  who  has  gone  abroad ;  and  in  1  Tid£Cs  Pr.  332. 
it  is  laid  down,  that  after  an  attorney's  bill  **  has  been 
settled  and  paid,  and  the  payment  has  been  long  ac- 
quiesced under,  the  Courts  will  not  refer  it  to  be  taxed 
as  a  matter  of  course,  nor,  as  it  seems,  unless  a  gross 
error  or  imposition  be  pointed  out." 

Barsiow  contr^  On  the  merits  of  the  case,  as  dis- 
closed by  the  affidavits,  this  agreement  is  not  such  a  one 
as  the  Master  ought  to  have  given  effect  to»  in  favour  of 

the 


Scmooru* 
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the  attorney.    But,  putting  the  objection  on  more  gene-       1831. 
ral  grounds,  if  an  attorney  could  be  allowed  to  set  up  a  ^ 

q>6cial  agreement  in  the  manner  here  contended  for,  it  J^"'^^ 
would  be  easy,  in  almost  every  case,  to  preclude  a  tax- 
ation, and  the  statute  on  that  subject  would  be  altoge- 
ther defeated.  Sayer  on  Costs^  321.  and  Neuman  x. 
Payne  {a%  cited  in  1  Tidd's  Pr.  333.,  fully  bear  out  the 
present  motion.  The  Anonymous  case,  2  Barnard. 
K.  B.  164.,  is  not  conclusive  the  other  way,  and  the 
agreement  there  might  possibly  have  been  entered  into 
before  the  act  2  G.  2.  c.  23.,  providing  for  the  taxation 
of  attomeysV bills,  was  passed.  In  Walmedey  v.  Booth  (6), 
where  a  client  had  given  a  bond  to  an  attorney  for  the 
purpose  of  securing  to  him  a  certain  remuneration  for 
his  services.  Lord  Hardwtcke  directed  the  Master  to 
enquire  what  those  services  had  been,  and  what  the 
attorney  ought  to  be  allowed  for  them,  and  whether  he 
was  entitled  to  any  extraordinary  recompence.  In  Balme 
V.  Paver  {c)  Lord  Eldon  declared  a  strong  opinion 
against  the  right  of  a  solicitor  to  agree  for  untaxed  costs ; 
and  observed,  <*  There  is  nothing  that  ought  to  be 
guarded  against  with  so  much  jealousy  as  the  right  of 
the  suitors  to  have  their  bills  of  costs  taxed."  And  in 
Scougall  V.  Campbell  {d)  the  Lord  Chancellor  agun  ex- 
.  pressed  himself  to  a  like  effect,  and  said„  ^*  I  will  not 
.permit  it  to  be  intimated  that  a  solicitor  will  act  if  his 
biUs  are  not  to  be  taxed,  but  will  not  act  if  his  bills  are 
to  be  taxed." 

Lord  Tenterden  C.  J.     No  agreement  of  this  kind, 
even  with  reference  to  journeys,  can  be  absolutely  bind- 

(a)  4  Bro,  C.  C.  350.  (6)  2  Aik.  27. 

(c)  Jacob" i  Hep.  505.  (d)  5  Rust.  545. 
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18S1.  ing;  the  Master  must  still  exercise  his  judgment  as  to 
— """  the  propriety  of  allowing  the  charges,  according  to  the 
agttintt  circumstances  laid  before  him.  And  if  it  had  appeared 
in  this  case  that  the  Master  had  thought  no  discretionary 
power  was  left  him,  and  that  he  was  precluded  by  the 
agreement  from  entering  into  the  consideration  upon 
which  the  charges  were  made,  there  would  have  been 
ground  for  the  present  motion.  But  this  is  not  shewn. 
And  besides,  the  client  comes  for  relief  several  months 
after  the  money  has  been  paid  upon  the  Master^s  allo- 
catur, and  when  the  attorney  has  paid  over  part  of  it  to 
his  agent,  who  has  left  the  country.  Under  these  cir- 
cumstances, without  establishing  any  precedent  for  other 
cases,  I  think  the  rtile  ought  not  to  be  made  absolute. 

LiTTLEDALE  J.  As  a  general  rule,  I  think  effect 
ought  not  to  be  given  to  these  agreements  between  attor- 
ney and  client.  But  there  may  be  cases  in  which,  from 
the  particular  nature  of  the  business  to  be  done,  sudi 
contracts  may  be  allowable,  subject,  however,  to  be 
looked  into  by  the  Master.  Here  the  Master  has  ex- 
ercised that  authority. 

Park£  J.  Agreements  of  this  kind  should  be  looked 
at  with  great  jealousy,  but  as  it  does  not  appear  in  this 
case  that  the  Master  has  not  exercised  his  discretion 
upon  the  charges,  I  think  the  rule  must  be  discharged. 

Taunton  J.  concurred. 

Rule  discharged,  without  costs. 


iM  THE  First  Year  of  WILLIAM  IV.  585 

1831. 


Doe  dem,  the  Earl  of  Carlisle  and  Others  J^ruhy, 

June  Sol 

against  Towns. 

J^JECTMENT  for  lands  in  the  parish  of  Irthington,  Ert«t»  of 
Cumberland.    At  the  trial  before  Huttock  B*  at  the  ^  manor  were 

held  at  the  will 

Spring  assizes   for  Lancashire  (in   which   county  this  of  the  lord, 

Court  had  directed  the  cause  to   be  tried),  1829,   a  cmtom^the 

verdict  was  taken  for  the  plaintiff  subject  to  the  opinion  ^^^ miSk! 

of  the  C!ourt  upon  the  following  case :  —  f^oM^t. 

The  Earl  of  Carlisle  is  lord  of  the  several  manors  •ndonrfien- 

atioD,  Mid  to 

with  and  parcel  of  the  barony  of  Gildand  in  the  county  other  duet. 

The  tenant 

of  Cumberland^  whereof  the  manor  of  Irthingtan  is  one.  might  aliene  by 
In  all  these  manors  the  freehold  of  the  customary  tene-  gain  and  lale, 
ments  is  in  the  lord,  and  the  mines  and  timber  belong  oftheloidln- 
to  him.    There  are  about  500  tenants  within  the  barony.  ^^^  |,*^f^  ^|^ 
In  respect  of  each  tenement,  the  lord  is  entided  to  an  *^*^'**^'*'^ 
ancient  customary  rent,  to  an  arbitrary  fine  of  two  years  ^'^  ^  allena- 

"        ^         ^  "  "  tion  were  bound 

improved  value,  or  alienation  by,  on  death  of,  the  tenant,  to  appear  and 

have  their 

and  to  a  fine  certain  of  twenty  times  the  ancient  rent  on  namca  entered 

the  death  of  the  lord.     The  estates  pass  by  customary  paying  a'ahiU 

conveyance  of  bargain  and  sale,  with  the  licence  of  the  g^wa^.    On 

lord  indorsed  thereon  by  his  steward.  SifklJi'lSft't 

(A  copy  of  one  of  these  conveyances,  with  the  licence  ***S5j*^"**' 

indorsed,  was  annexed  to  the  case.     By  this  instrument  "^ch  enrolmem 

was  not  an  ad- 

the  alienor  did  grant,  bargain,  sell,  alien,  and  surrender  mituoce  within 

the  stamp  act 

the  premises  therein  described,  the  customary  property  ss  G.  s,  c.  184. 
of  the  alienor,  held  of  the  lord  as  parcel  of  the  manor  of  duty  on^'cus- 

tomary  estates 
passing  by  sur- 
render and  admittance,  or  by  admittance  only,  and  not  by  deed  ;*'  but  that  in  case  of  aliena- 
tion, the  estates  passed  by  the  conveyance,  licensed  by  the  lord ;  and*  where  the  lands  de> 
sceoded,  the  heir  became  entitled  as  in  case  of  freehold;  and,  consequently,  that  a  perMm 
taking  as  heir  was  not  bound,  on  enrolment,  to  receive  astamped  admittance  firom  the  steward. 

Brampton,    J/C^ac.Ml. 
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1831.        Brampton^  parcel  of  the  barony  of  Gildand^  at  the  will 

of  the  lord,  accordmg  to  the  custom  of  the  said  manor, 

Tbe  Earl  of    at  the  ancient  yearly  customary  rent  of  6d^  and  per- 

agamtt  formauce  of  other  rents,  fines,  duties,  &c.  Habendum 
to  the  only  proper  use  and  behoof  of  the  alienee,  her 
heirs  and  assigns  for  ever,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor;  yielding  and 
paying  the  said  ancient  customary  rent,  &c.  Covenants  « 
for  tide  to  grant  and  convey,  for  quiet  enjoyment,  and 
for  further  assurance.  ^The  indorsement  was,  '*  On 
behalf  of  the  Right  Hon.  the  Earl  of  Carlisle^  I  hereby 
license  and  allow  this  deed,  provided  the  same  be  in 
nowise  prgudidal  to  the  said  Earl,  his  heirs  or  ass^ps, 
in  respect  of  any  fines,  dues,  duties,  or  services,"  &&, 
'*  having  received  the  sum  of  SL  Ss.  as  the  fine  on  thb 
alienation,  according  to  the  general  custom  of  GUdandT 
Signed  by  the  steward.) 

Enfranchisements  within  the  barony  are  efiected  by 
deed,  whereby  the  lord  bargains,  sells,  enfranchises, 
releases,  and  confirms  the  premises,  to  have  and  to 
hold  fireed  and  discharged  from  all  customary  tenures, 
and  all  general  and  dropping  fines,  and  all  payments  by 
Way  of  fine  for  admittance,  and  from  all  heriots,  suits, 
and  services,  except  suit  of  courts  and  suit  of  mills. 

A  court  is  held  twice  a  year,  at  which  the  tenants  of 
the  barony  are  called  by  the  roll,  and  proclamations  are 
made,  in  case  of  death  or  alienation,  for  the  heirs  or 
new  tenants  upon  alienation  to  appear,  and  on  the  ap- 
pearance, the  names  of  such  tenants  are  entered  on  a 
roll  kept  for  that  purpose  by  the  steward,  who  receives 
on  that  occasion  a  fee  of  \s.  in  respect  of  each  tenant ; 
and,  on  alienation,  a  further  fee  of  5s.  is  paid  upon 

the 


IK  THJ5  First  Year  of  WILLIAM  IV.  587 

die  licence   being    indorsed  by  the  steward  on    the        1881. 
customary  conveyance, 

.  John  Towns  died  seised  of  two  customary  tenements  The  Earl  of 
{tor  which  this  ejectment  was  brought)  in  the  manor  ^pmm 
<^  IrAington^  and  was  succeeded  by  the  defendanty 
WUUam  Taamsj  his  brother  and  customary  heb»  At 
a  court  duly  held  on  the  28th  of  OOober^  1838,  pro- 
damatioB  was  made,  calling  upon  JV,  Tcmms^  customary 
hdr  of  i7.  7.,  to  come  in  and  be  admitted  to  two  cus- 
tomary tenements^  whereof  J.  71  died  seised,  accord- 
ing to  the  custom  within  the  manor  of  /.,  of  the  yearly 
costomoiy  rents  of  25.  4if.,  &c.  otherwise  the  same 
wwdd  be  seised  into  the  hands  of  the  lord  for  defii 
mtil  an  heir  should  come  in.  The  defendan 
peared,  acknowledged  that  he  was  the  customary  heir, 
and  claimed  to  be  entitled  to  the  tenements.  The 
steward  tendered  to  him  a  written  admittance  on  a 
stamp,  and  required  him  to  be  admitted  thereby.  The 
defendant  refused  to  take  that  or  any  written  admittance 
on  a  stamp,  but  was  willing  to  have  his  name  enrolled, 
and  tendered  the  steward  a  shilling,  the  customary  fee 
upon  enrolment  For  the  defoidant's  refusal  to  take 
a  stamped  admittance,  the  lord  seized  the  tenements 
quousque.  Such  admittances  were  prepared  by  the 
steward  in  1826,  but  it  did  not  appear  that  they  had 
ever  been  used  before  that  time^  either  on  death  or 
alienation.  The  jury  found  that  by  the  ancient  custom 
of  the  manor  new  tenants  on  death  or  alienation  were 
not  bound  to  do  any  thing  more  than  appear  and  have 
thdr  names  enrolled,  paying  Is.,  in  order  to  become 
customary  tenants.    The  case  was  now  argued  by 


The 
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1881.  The  AUomey-General  for  the  lessors  of  the  plaintiff 

A  written  admittance  on  a  stamp  was  necessary  to  com* 

The  Earl  of     plete  the  defendant's  title.     By  statute  48  6. 3.  c.  149. 

Carusls 

agamu        scJied,  part  1.  a  stamp  duty  is  imposed  upon  instruments 
relating  to   *^  copyhold  estates  and  customary  estates 
passing  by  surrender  and  admittance,  or  by  admittance 
only,  and  not  by  deed:"  a  duty  is  also  laid  on  such 
instruments  in  the  same  terms,  in  Sb  G.  S.  c.  184.  scM. 
part  1.;  and  by  sect.  33.  of  48  G.  3.  c.  149.  (which  is 
kept  in  force  by  the  subsequent  act),  the  steward  is; 
obliged  in   all  cases  of  surrenders,  admittances,   and 
voluntary  grants  of  or  to  any  copyhold  or  customary 
lands,  taken  or  made  in  court,  to  make  out  a  copy  of 
court  roll    of  such    surrender,   admittance,   &c.   doly 
stamped  according  to  the  act,  and  deliver  the  same  to 
the  party  entitled,  who  (by  sect.  34.)  may  be  required  to 
pay  the  stamp  duty  before  the  surrender  shall  be  ae* 
cepted  or  admittance  granted.     The  question,  therefore^ 
in  this  case  is,  whetlier  the  estates  for  which  the  acdcnt 
is  brought  pass  by  deed  or  by  admittance.     They  pass 
by  admittance.     The  finding  of  the  jury  sufficiently 
shews  this.     The  bargain  and  sale  annexed  to  the  case 
shews  that  the  lands  are  held  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor.     The  freehold  is 
in  him :  he  has  the  trees  and  the  mines.     His  license  is 
necessary  for  lands  to  be  conveyed  by  bargain  and  sale ; 
and  parties,  to  become  customary  tenants,  are  obliged  to 
have,their  names  enrolled,  paying  a  fee  to  the  steward. 
That  is  in  fact  the  admittance.     By  the  mere  execution 
of  a  deed,  without  admittance,  nothing  would  pass.    The 
property  will  sometimes  pass  from  one  owner  to  an- 
other without  deed,  and  then,  if  there  were  no  stamp  on 
admittance,  the  duty  would  be  altogether  lost  Wherever 

it 


Towns. 


IN  THE  First  Year  of  WILLIAM  IV.  589 

it  is  necessary  to  tbe  passing  of  the  estate  that  there        1831. 
shoald  be  an  admittance,  to  be  notified  by  something  in       — 

•  •  1  1  Dot  dem. 

wntiDg,  there,  by  the  acts,  a  stamp  is  necessary.  [Lord  The  £ari  of 
Tenierden  C.  J.  The  tenant  here  does  not  go  to  be  ad-  ogamH 
jaitled  in  order  to  perfect  his  estate.  He  has  a  title  by 
•desoent  against  every  one  but  the  lord.]  An  enrolment 
is  necessary,  and  that  is  a  registration  of  the  fact  of  ad- 
■littance.  [Lord  Tenterden  C.  J.  Then  in  case  of  alien- 
atiotis  in  these  manors,  where  there  is  a  deed,  two 
stamps  will  be  necessary,  for  the  deed  and  for  tlie  ad- 
mittance.] It  may  be  so.  That  is  an  accidental  in^ 
equality  which  the  legislature  did  not  foresee.  The 
question  is,  whether  the  Court  can  say  that  that  which 
4akes  place  before  the  steward  at  the  time  of  enrolment, 
is  not  an  admittance.  [Lord  Tenterden  C.  J.  The  duty 
is  imposed  by  the  stamp  act  in  the  case  of  *^  customary 
estates  passing  by  surrender  and  admittance,  or  by  ad- 
mittance only,  and  not  by  deed""]  The  estate  here 
passes  wholly  by  admittance.  The  proceeding  before 
the  steward  is,  in  effect,  a  new  grant.  \_Littledale  J. 
There  can  be  no  new  grant  in  this  manor.  The  lord 
iMBver  grants  at  all ;  the  property  always  remains  in  him, 
as  a  kind  of  perpetual  trustee.]  If  not  a  grant,  it  is  a 
consent. 

Cresmelly  for  the  defendant,  was  stopped  by  the 
Court 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  these 
tenements  do  not  fall  within  the  description  in  the  sche- 
dule, of  customary  estates  passing  by  admittance  only, 
and  not  by  deed.  It  is  found  in  the  case  that  the  tene- 
ments on  this  manor  do  pass  by  customary  conveyance 
.    VoL.IL  Qq  of 
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18S1.       of  bargain  and  sale.     It  appears  to  me  that  the  legisla^ 
ture  intended  to  lay  a  fine  on  the  transfer  of  copyhold 

Doi  denu  j     j    _f 

The  Earl  of  and  customary  property,  when  effected  by  deed  of 
agatrut  whatever  description,  or  by  matter  of  record ;  in  the  one 
case  the  stamp  is  imposed  on  the  deed;  in  the  other, 
where  a  surrender  or  admittance  takes  place  and  is  re- 
corded in  Court,  the  stamp  is  laid  upon  the  copy  of  the 
court-roll,  to  be  delivered  to  the  party  entided  (a).  But 
in  the  present  case,  the  property  did  not  pass  by  deed, 
the  defendant  taking  as  heir  to  his  brother ;  nor  did  it 
pass  by  matter  of  record.  There  was  simply  an  act  in 
court;  nothing  was  recorded.  Here,  therefore^  is  no 
writing  upon  which  a  stamp  can  be  imposed  conibrmaUy 
to  the  act  of  parliament;  and  consequendy  I  see  no 
ground  for  saying  that  a  stamp  was  necessary  here^ 
more  than  in  the  case  of  freehold  property  passing  by 
descent.  r 

LiTiXEDALE  J.  The  schedule  lays  the  du^  on 
estates  which  pass  by  surrender  and  admittance,  or  ad- 
mittance only,  and  not  by  deed ;  excluding  the  ktter 
case  for  a  very  good  reason,  viz.  that  where  there  are 
deeds  the  revenue  is  already  provided  for.  The  tennre 
in  these  manors  is  peculiar.  It  is  not  to  hold  merely 
according  to  the  custom  of  the  manor,  as  is  generally 
the  case  with  such  estates  in  the  north  of  England^  bat 
at  the  will  of  the  lord,  according  to  the  custom  of  th^ 
manor:  it  is  a  customary  estate  of  inheritance  at  will; 
it  is  alienated  by  customary  bargain  and  sale,  with  the 
license  of  the  lord  indorsed;  and  it  passes  by  the  deed 
only,  without  admittance.      At  the  courts,  which  are 

(a)  48  G.S,  c.  149.  $.33. 

held 
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held  twice  a  year,  proclamation  is  made  for  heirs  or       18dl« 

alicDees  to  appear,  and  their  names  are  then  enrolled ;        ' 

•  .    .  .  .   .  .        .  1^®"  ^*™' 

Dot  this  is  not  an  admittance,  it  is  only  a  notification  of    The  £arl  of 

Carlulk 

the  change  of  tenants.     In  case  of  alienation,  the  title  is       a^iainu 
complete  on   execution   of  the  bargain  and  sale,  and 
license  from  the  lord;   and  where  the  lands  pass  by 
descent,   they  vest  in  the  same  manner  as  freehold 
property. 

Parke  J.  I  think  the  defendant  is  entitled  to  judg- 
ment on  the  construction  of  the  stamp*act,  inasmuch  as 
diese  estates  do  not  come  within  either  the  general  de- 
scripdon  in  the  schedule,  of  customary  estates  passing 
by  admittance  only  and  not  by  deed,  or  any  of  the  par* 
ticnlar  descriptions  which  follow.  Whether  the  pro- 
ceeding before  the  steward  operates  in  any  way  as  an 
admittance  or  not,  it  is  unnecessary  to  decide. 

Taunton  J.  It  appears  to  me  that  these  estates  pass 
by  deed,  and  that  the  proceeding  in  court  is  only  so  far 
an  admittance  as  it  denotes  that  the  lord  has  accepted 
the  party  for  a  tenant  It  is  a  strong  argument  against 
the  view  of  the  statute  contended  for  by  the  lessors  of  the 
plainti£^  that,  according  to  their  construction,  the  duty 
on  admittance  would  attach  where  the  alienation  takes 
place  by  deed,  and  so  two  stamps  would  be  required  on 
the  same  transfer.  I  think  no  duty  is  payable  on  the 
kind  of  enrolment  stated  in  this  case. 

Postea  to  the  defendant 


Qq  2 
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1881. 


Jp^oj^f  Casher  against  Holmes,  Clerk  to  the  Commis- 

JufieSd.  ^  A  ^ 

sioners  of  Arundel  Port. 

A^/>    An  act  for        'T'HIS  action  was  brought  by  the  plaintiff  to  recover 
*^    ^         pS^L"hMrbour,  ^^^^  ^^^  Commissioners  ot  Arundel  Port^  who  were 

2"    7 c?Jim^po9^  certMin  ^^^^  j^^  ^j^g  na^e  of  their  clerk  pursuant  to  the  act  of 

/   ^         dttUes  enumer-  * 

ated  in  •  sche-   parliament  hereinafter  mentioned,  the  sum  of  750/.  a» 

duleManezed^ 

on  goods  ei-      money  had  and  received  by  them  to  the  plaintiff's  use* 

ported  and  inu 

ported.  In  At  the  trial  before  Bayley  J.  at  the  Spring  assizes  for  the 
under  the  hnd  oouDty  of  Smsex  18S0,  the  learned  Judge  directed  a 
tsin  tpedaed  "  nonsuit  to  be  entered,  giving  the  plaintiff  liberty  to  move 
dutiM weraim-  ^^  ^^^^^  ^  verdict  for  the  above-mentioned  sum.     On 

posed  on  cop- 
per, brass,  pew-  motion,  in  Easter  term,  to  enter  such  verdict,  this  Court 

ter,sndtin;  '  ' 

and  on  all  oikgr  directed  a  case  to  be  stated,  the  facts  of  which  were  a» 

mtittU  iK)t  enu- 
merated, for       follows :  — 
every  10?.  Talue        w«  ,  ,.  •«•.  ^..        -i 

\od.'.  Held,  In  September  1829  his  majesty  s  frigate  Drtud  arrived 

wonls  did  not  off  Portsmouthy  having  on  board  a  quantity  of  gold  and 

and  siWa°-  and  sil^^^  1"  doubloons  and  dollars,  bar  gold,  bar  silver,  and 

Se'oommiih^^  plate,  which  she  had  conveyed  from  parts  beyond  the 

sioners  were  not  ^^^ts  to  this  Country  on  account  of  several  merchants  re- 

enutledtode-  ^ 

mand  for  specie  sident  in  Londotiy   and  which   amounted  in  value  t9 

or  bullion,  lOdL 

for  every  10*.      273,09 1/.  8^.  Bd. 

valuew 

The  plaintiff  was  employed  by  the  captain  of  the 
Druid  to  convey  the  above-mentioned  gold  and  silver 
from  Portsmouth  to  London^  and  deliver  it  at  the  bullion- 
office  in  the  Bank  of  England^  which  is  used  by  mer- 
chants as  a  place  of  deposit  for  the  precious  metals. 
The  plaintiff,  having  received  the  gold  and  silver  on 
board  of  a  sloop  belonging  to  him,  called  the  Elizabethj 
conveyed  it  first  to  Portsmouth^  and  thence  into  Littie 
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ConsE,  New per  Cwt.  0    8 

Old per  Cwu  0    1 

Ibov,  In  Bars  or  unwrought^  &c..« per  Ton  1     0 

ImoHWAEx  of  all  Descriptioos per  Cwt.  0     IJ 

I<vaD  ....- per  Cwt.  0    1 

Mkdaia Ten  Pounds  Value  0  10 

Mbal»  Cast per  Ton  1     0 

Copper  or  Brass,  unwrought per  Cwt.  0     1§' 

Copper  or  Brass,  wrought per  Cwt  0    0( 

Pewter,  wrought per  Cwt.  0    0^ 

OldPtewter per  Cwt.  0    0^ 

Tin perCwt«  0    1 

And  on  all  other  Metals  not  enumerated,  for  e?ery  Ten 

Pounds' Value 0  10 

Plated  Goods  Ten  Pounds  Value  0  10 

Seul  and  Stul  Wari ^ Ten  Pounds  Value  o  10 

Sroins,  Paving 100  Feet  2    0 

Portland,  Purbeck,  or  other  Stone  used  for  building. .  .p.  Ton  1     0 

Bolder  or  Flint  Stones per  Ton  0     1 

Chalk  Stones,  rough  and  hewn per  Ton  0    9 

Great  Millstone 0    6 

Small  Millstone 0    5 

Stone  or  Stone  Work,  not  otherwise  enumerated...  10^  VaL  0  10 

Q  q  8  by 
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HMHpian  Harbour  in  the  port  of  Arundel.   On  hb  arrival        18S1. 
there  he  transhipped  it  from  the  sloop  Elizabelh  into        " 
barges,  for  the  purpose  of  having  it  conveyed  to  Lotidon       ^yahut 
by  inland  navigation.     The  commbsioners  of  Arundel 
Pari  demanded  from  him  the  sum  of  787^  lOs.  as  the 
.does  payable  to  them  on  the  cargo,  by  virtue  of  an  act 
of  the  6  G.  4.  c.  clxx.  (a).    The  plaintiff  resisted  the  de- 
mand; whereupon  the  cargo  was  seized  and  detained 

• 

(m)  It  enacts,  that  from  and  after  the  IsC  of  Jufy  1825  there  shall 
lb*  pdd  to  the  commiiisioners  the  several  duties  contained  and  set  forth 
fai  the  lebedule  anneied,  for  all  such  goods,  wares,  articles,  matters,  or 
tiiogi  therein  enumerated,  which  shall  be  exported  or  imported,  laid  on 
landed  or  discharged  out  of  any  ship  or  vessel  in  the  said  port  of 
'/  and  for  all  goods  not  therein  enumerated,  there  shall  be  paid 
mm  twelftfa  part  of  what  the  usual  freight  is,  or  shall  hereafter  be,  from 
to  the  port  of  ArundcL     In  the  schedule  the  following  duties  are 
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.  1831*       by  the  commissioners,  and  he,  in  order  to  relieve  it  from 
^  detention,  was  oblicred  to  pay  the  sum  demanded,  which 

jyamu  he  did  under  protest,  and  afterwards  brought  the  present 
action  against  the  commissioners  to  recover  it  back. 
The  questions  for  the  opinion  of  the  Court  were,  whether 
the  commissioners  were  entitled  to  the  sum  of  787/*  lOi. 
as  dues  payable  upon  the  said  cargo  by  virtue  of  the 
act;  or  whether  the  sum  of  S7L  lOs.,  being  one  twelfth 
part  of  what  the  usual  freight  then  was  from  London 
to  the  port  of  Arundel^  was  all  that  they  were  entitled 
to  in  respect  of  the  same. 

Sir  James  Scarlett  for  the  plaintiff.  The  legislature 
did  not  mean  to  include  in  the  schedule  the  articles  of 
which  this  cargo  consisted.  They  do  not  come  under 
the  head  of  **  cast  metal,"  for  that  applies  only  to  metal 
thrown  in  a  mould;  nor  of  **  all  other  metals  not 
enumerated."  It  is  a  thing  unknown  to  impose  a  du^ 
on  the  precious  metals.  It  is  a  good  rule  of  construction 
that  where  an  act  of  parliament  begins  with  words  which 
describe  things  or  persons  of  an  inferior  degree,  and 
concludes  with  general  words,  the  general  words  shall 
not  be  extended  to  any  thing  or  person  of  a  higher 
degree.  Archbishop  of  Canterbun/s  case  (a).  Here  under 
the  head  ^^  metals  "  in  the  schedule,  copper,  brass,  and 
tin  are  specifically  enumerated.  Then  follow  the  general 
words,  all  other  metals.  According  to  the  rule  in  the 
case  just  cited,  gold  and  silver  will  not  be  included  in 
these  words.  Besides,  gold  and  silver  are  never  de- 
signated in  acts  of  parliament  *^  metals,"  but  as  the 
precious  metals,  bullion,  or  specie.     Plated  goods  are 

(rt)  3  Co.  46  a. 

specified 
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specified  after  the  head  of  <^  all  other  metals^"  and  are  18S1. 
subjected  to  the  same  duty.  This  shews  that  they  were 
not  considered  as  included.  The  same  observation  against 
applies  to  *^  steel  and  steel  ware.-'  In  another  part  of 
the  schedule,  under  the  head  ^^  siones,'*  duties  are  im- 
posed fi>r  flint  stones,  for  chalk  stone,  rough  and  hewn, 
and  for  stone  or  stonework  not  enumerated.  Would 
this  last  denomination  include  precious  stones  ? 

■ 

Jlkesiger  contra.    The  single  question  is,  whether  the 
commissioners  had  a  right  to  charge  lOd.  for  every  10/. 
▼aloe  of  the  cargo ;  and  that  depends  upon  this,  whe- 
ther gold  and  silver  are  included  in  the  words  **  all  other 
metals  not  enumerated."     It  is  said  that  gold  and  silver 
liave  a  specific  denomination  in  acts  of  parliament,  but 
that  denomination  is  not  so  appropriated  that  they  can- 
act  be  expressed  by  any  other.     Gold  and  silver  are 
fclearly  metals,  and  to  exclude  them  would  be  to  prevent 
*tbe  operation  of  the  words  "  all  other  metals."     It  is 
oMlmitted  in  the  cause  that  some  duty  is  payable  on  the 
^sargOj  and  this  disposes  of  part  of  the  argument  on  the 
other  side.     It  is  said,  however,  that  the  duty  is  to  be 
only  one  twelfth  part  of  the  usual  freight  from  Aiimdel 
to  London*     But  these  words  apply  to  goods  not  enu* 
merated;   and   surely   it    is    doing    more   violence    to 
ordinary  expression  to  say  that  gold  and  silver  are  com- 
prehended within  the  term  "goocfe,"  than  within  the 
term   "  metals.*^      It   is   undoubtedly  a  rule  of  con- 
struction that  an  act  of  parliament  which   treats,   in 
the  outset,  of  things  or  persons  of  an  inferior  nature, 
cannot  by  subsequent  general  words  be  extended  to 
those  of  a  superior.     But  there  is  no  fixed  scale  of 
lvalue  for  the  metals.     A  scarcity  of  any  one  might  raise 

Q  q  4  its 
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183  L       its  value  to  that  of  the  precious  metals.     There  is  no 
^  certain  enumeration  of  metals  of  inferior  value  in  the 

agomu  schedule.  One  hundred  weight  of  copper  or  brass 
wrought  may  be  more  valuable  than  102.  worth  of  gcdd 
or  silver.  The  rule  as  to  particular  enumeration  of 
inferior  things,  followed  by  general  words,  cannot  applyi 
for  what  metals  are  there  lowef  than  those  enumerated? 

Lord  Tenterden  C.  J.  I  think  the  words  *^  all  other 
metals  "  in  this  act  of  parliament  must  be  understood  in 
their  ordinary  and  popular  sense;  and  in  that  sense 
they  certainly  do  not  include  gold  and  silver.  Thej 
are  never  spoken  of  in  popular  language  as  metals^  but 
as  the  precious  metals.  That  being  so,  the  commissioners 
were  not  entitled  to  demand  787/.  105.  as  dues  payaUt 
on  this  cargo,  and  the  plaintiff  is  entitled  to  have  the 
verdict  entered  for  750/. 


LiTTLEDALE  J.  Undoubtedly,  gold  and  silver 
strictly  speaking,  metals ;  but  as  articles  of  commerce^ 
they  are  never  so  spoken  of  as  metals,  but  are  described 
by  name,  or  as  the  precious  metals.  The  question  is, 
whether  they  are  included  under  the  word  metals  in  the 
schedule  of  this  act  of  parliament  The  articles  upon 
which  the  duties  are  imposed  dre  arranged  alphabeti- 
cally, and  iron,'  copper  and  lead  occur  before  the  word 
<'  metaly*  but  the  precious  metals  are  not  mentioned  in 
the  schedule,  either  before  or  after  that  word.  Under 
the  head  metal^  the  only  pure  metal  (of  ordinary  occur- 
rence) not  before  mentioned,  is  tin;  for  brass  and 
pewter  are  alloys  or  compound  metals.  Then  after  the 
enumeration  of  the  pure  metals,  and  after  the  mention  of 
brass  and  pewter,  there  follow  the  words  all  other  metals 

not 
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not  enumerated.    I  have  no  doubt  that  those  words  do        1831. 
not  include  gold  and  silver,  but  refer  to  metals  ejusdem  . 

generis  with  others  previously  mentioned  under  the  head      ^^gomit 
'* metal;"  and  the  metals  ejusdem  generis,  and  not 
already  enumerated,  can  only  be  compound  metals,  and 
irhat  were  formerly  called  semi-metals.    The  plainti£^ 
therefore,  is  entitled  to  judgment 

Paeke  J.  The  word  ^^  metals,"  taken  in  its  ordinary 
sense,  does  not  include  the  precious  metals,  and  I  am  of 
opinion  that  that  word  must  be  understood  in  its  ordi- 
Huy  sense  in  the  schedule  of  this  act  of  parliament. 
And,  according  to  the  rule  which  has  been  referred  to, 
I  think  the  general  words  following  [the  particular 
enumeration  in  the  schedule,  must  be  taken  here  as  re- 
ferring to  an  inferior  class  of  metals,  such  as  bell-metal. 
Queen's  metal,  &c.  Besides,  it  is  a  good  rule  of  con- 
atniction  that  where  a  charge  is  to  be  imposed  on  the 
snbiect,  it  ought  to  be  done  in  clear  and  unambiguous 
language,  and  as,  at  all  events,  it  is  not  clear  that  gold 
and  silver  are  included  in  the  word  <^  metals,"  upon 
that  ground,  as  well  as  the  others  mentioned,  I  should 
be  of  opinion  that  the  plaintiff  was  not  bound  to  pay  the 
aum  claimed  by  the  commissioners. 

Taunton  J.  I  think  that  the  words  ^^  metals  not 
enumerated,"  mean  metals  ejusdem  generis  with  those 
previously  mentioned,  and  not  the  precious  metals. 

Judgment  for  the  Plaintiff. 
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^^1^^  Saffery  against  Jones. 

It  is  a  good       ^HIS  was  an  action  against  the  marshal  for  suffering 

defence  to  an       -^    ^i  c  oa     i.       ^     i 

action  against  a  the  escape  ot  one  Stephen  laylor^  a  prisoner  in  exe- 
foran  eLSpe,"  cution.  Plea,  that  whilst  Taylor  was  in  the  defendant's 
^ar^dl^tbe  custody,  he  exhibited  his  petition  to  the  court  for  the 
prisoner  from     relief  of  insolvent    debtors,   by   which    court  it  was 

custody  by  "^ 

▼irtueofan       ordered,  that  Taylor  should  be  discharged   from  the 

order  of  the 

insolvent  custody  of  the  marshal,  as  to  the  detainer  of  the  plain- 

debtors*  court;  \  .      .  «     .  ,      ,  ,  , 

be  need  not       tiff,  at  the  expiration  of  nine  calendar  months,  to  be 

proceedings^  computed  from  the  11th  oijtdy  1829,  the  time  oT  filing 

UiTorder  b  -^^  petition ;   and  that    for  so  discharging  him  firom 

^'^°o«rt*^tidk*"  custody  as  to  the  detainer,  the  said  order  should  be 

orthattbein-  the  defendant's  warrant;   that  the  defendant  detained 

solvent  was 

within  the  walls,  Toy/or  in   custody  for  nine   months,   and  at  the  ex- 

of  a  prison 

when  he  petj-     piration  thereof  discharged  him.     Replication,  that  be- 
discfaarge.         ^ore  the  expiration  of  the  nine  calendar  months,  to  wit, 

on,  &c.  Taylor  being  in  custody  of  the  defendant  at  the 
suit  of  the  plaintiff  for  a  sum  exceeding  100/.,  and  not 
exceeding  300/.,  exhibited  a  petition  to  the  Court  of 
King's  Bench,  praying  to  be  discharged  out  of  custody 
pursuant  to  the  Lords'  Act  (a),  and  thereupon  the  Ck)urt 
of  King's  Bench  granted  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  Taylor  should  not  be  discharged  out  of 
custody;  that  the  sum  due  to  the  plaintiff  was  inserted 
in  the  schedule  filed  by  Taylor  in  the  insolvent  debtors' 
court,  as  a  debt  due  by  him  {Taylor)  to  the  plaintiff,  and 
was  included  in  the  order ;  and  that  by  means  of  the 

(o)  32  G.  2.  c.  28.,  extended  by  33  G»  3.  c.  5. 

pre- 
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premises,  Tat^lor^  before  the  escape,  waived  all  benefit        1881. 
and  advantage  of  the  said  order  for  bis  discharge,  and 

*Saffiey 

elected  to  take  and  have  the  benefit  of  the  Lords'  Act.  agamu 
It  then  stated,  that  Taylor  was  brought  up  to  the  Court 
of  King's  Bench,  and  that  the  plaintiff  thereupon  in- 
aisted  upon  Taylor  being  detained  in  prison  at  his  suit, 
and  agreed  to  allow  him  Ss.  6d.  per  week  for  such  time 
«s  Taylor  should  continue  in  prison  in  execution,  upon 
which  Taylor  was  remanded  to  the  custody  of  the  mar- 
shal; that  the  plaintiff  paid  the  sixpences  regularly; 
but. that  the  marshal  allowed  Taylor  to  escape.  To  this 
replication  there  was  a  general  demurrer.  The  case  was 
-now  argued  by 

*  CampbeU  in  support  of  the  demurrer.  The  replication 
18  bad..  The  question  raised  by  the  pleadings  is,. whe- 
ther: an  order  of  the  insolvent  debtors'  court  for  the  dis- 
cbarge of  Taylor  at  the  end  of  nine  months  is  super- 
ceded by.  the  proceedings  alleged  to  have  taken  place 
under  the  Lords'  Act  Now,  the  insolvent  debtors'  act, 
7  G.  4.  c.  57*  s.  64.  enacts,  that  persons  who  have  al- 
ready taken  the  benefit  of  the  insolvent  act,  and  un- 
. certificated  bankrupts,  shall  not  be  entitled  to  relief 
-except  in  certain  cases ;  but  it  says  nothing  of  persons 

who  have  availed  themselves  of  the  Lords'  Act     [Lord 

*  Tenterden  C.  J.  How  can  the  proceedings  und^  the 
.Lords'  Act  affect  the  order  of  the  insolvent  court? 
-  Taylor  was  brought  up  under  the  Lords'  Act,  and  was 
.remanded  by  the  Court  of  King's  Bench,  upon  the  cre- 
ditor's undertaking  to  pay  the  sixpences.     How  does 

•that  supersede  the  authority  of  the  insolvent  court? 
The  plaintiff  could  not  deprive  Taylor  of  the  benefit  of 
'  the  act,  if  he  was  entitled  to  it  by  that  order.] 

Follett 
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18S1.  Follett  contik.   The  two  acts  of  parliament  are  incon* 

"        sistent     He  was  discharffed  under  the  Lords*  Act,  on 

tipdmt       making  an  assignment  of  his  property.    [Lord  Tenter^ 
den  C.  J.     He  had  assigned  all  his  property  already. 
The  foundation  of  the  proceedings  here  failed :  he  had 
nothing  to  assign.   This  Court  does  not  remand  for  any 
ffven  time.]    As  long  as  the  sixpences  are  paid.   [Lord 
TerUerden  C.  J.  The  plaintiff  cannot,  by  his  interference^ 
deprive  the  insolvent  debtor  of  the  benefit  he  is  endtled 
to  by  the  provisions  of  the  act  for  relief  of  insolvent 
debtors.   We  have  no  doubt  on  that  point.]    Then,  the 
plea  is  bad,  because  it  does  not  shew  that  Tajflor  was  in 
actual  custody  within  the  waUs  of  a  prison  at  the  time 
when  he  petitioned  for  his  discharge ;  and  if  he  was 
not,  the  insolvent  court  had  no  jurisdiction ;  for  the  act 
7  G.  4.  C.57.  (sects.  10.  and  12.)  gives  jurisdiction  16 
that  court  to  discharge  such  persons  only  as  at  the 
time  of  the  petition  are  in  lawful  custody  within  the 
walls  of  any  prison.     It  was  incumbent  on  the  de- 
fendant, who  seeks  to  avail  himself  of  the  judgment  of 
an  inferior  court,   to   shew   by  his  plea  every  thing 
necessary  to  give  that  court   jurisdiction,    Turner  v. 
Beale  {a\  Ladbroke  v.  James  (6).   [Lord  Tenterden  C»  J. 
In  both  those  cases  the  plea  was  by  the  party  dis- 
charged.]   That  is  immaterial,  for  the  order  is  no  au- 
thority to  the  gaoler  if  the  court  which  made  it  had  no 
jurisdiction*     In  Cotterell  v.  Hooke{c\   and  Marks  v. 
Upton  {d\   it  was  pleaded  that  the  defendants  were 
in  actual  custody  on  certain  days,  according  to  the  sta- 
tutes which  were  there  in  question.  [Lord  Tenterden  C.  J. 
By  sect  81.  every  sheriff,  gaoler,  &c.  of  any  prison,  who 

(a)  2IaL  Ra^m,  1262.     2Sdk.  521.  (6)    WiUet,  199. 

(c)  DougL  97.  (d)  7T.R.30S. 

shall 
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sfaaH  do  any  thing  in  obedience  to  any  order  of  the  said  I8SL 
court,  &C.  shall  be  indemnified  for  whatsoever  shall  be  _ 
done  by  them  respectively  in  obedience  thereto;  and  if  ag^inii 
any  action  of  escape,  &c  be  brought  against  such 
sheriff  gaoler,  &c  for  performing  the  duty  of  his  oflSce 
in  pursuance  of  that  act,  such  sheriff,  gaoler,  &c.  may 
plead  the  general  issue,  and  give  this  act  and  the  special 
matter  in  evidence."  That  provision  seems  to  be  an 
answer  to  this  objection.]  That  raises  the  same  point ; 
Sot  the  order  must  be  one  which  the  court  had  juris- 
diction to  make.  [Parke  J.  The  legislature  could  never 
have  intended  to  throw  upon  the  gaoler  the  onus  of 
examining  into  the  accuracy  of  all  the  previous  proceed* 
ingi,  and  that  the  prisoner  should  be  detained  until 
such  examination  had  been  made.]  The  court  has  only 
jurisdiction  if  the  prisoner  be  confined  within  the  walls, 
and  that  is  a  fact  which  must  be  known  to  the  gaoler. 
\Parke3*  He  would  not  necessarily  know  that  the  pri- 
soner was  in  custody  at  the  time  when  the  petition  was 
presented  to  the  insolvent  court,  unless  he  also  knew 
the  date  of  the  petition.  The  provision  that  the  order 
itself  should  be  an  indemnity  to  the  gaoler  is  for  the 
benefit  of  the  debtor.  If  the  order  was  bad  on  the  face 
of  it,  the  case  might  be  different.] 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
plea  shews  enough  to  bring  the  defendant  within  the 
protection  of  the  eighty-first  section ;  for  even  if  the  in- 
solvent court  had  no  jurisdiction,  the  language  of  that 
daose  is  sufiiciently  strong  to  make  the  order  of  the  court 
a  protection  to  the  gaoler. 

Littledale  J.  concurred. 

Parke 
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Parke  J.     The  express  purpose  of  this  section  seems 
to  be,  to  make  the  order  of  the  court  in  itself  a.pro-^ 
tiection  to  the  gaoler. 

Taunton  J.  The  argument  deduced  from  the  na- 
ture of  an  inferior  court  would  be  unanswerable  were  it 
not  for  this  eighty-first  section.  But  for  this  section, 
the  gaoler  was  between  two  fires  :  if  he  did  notdischai^ 
the  prisoner  pursuant  to  the  order  of  the  insolvent  courts 
he  would  probably  be  liable  to  an  action  by.  him;  if  he. 
did  discharge  him,  he  might  be  liable  to  an  action  for. 
an  escape  at  the  suit  of  the  creditor.  This  section  was 
framed  to  meet  that  difficulty.  » 

Judgment  for  the  defendant! 


JuneSd, 


^'f^  '»<^t  The  metro- 
politan paving 
act,  57  G.  3. 
c.  zxix.,  does 
not  give  the 
comminionen 
authority  to 
take  under  their 
jurisdiction,  or 
to  make  a  rate 
for  lighting  and 
watching,  the 
footpaths  on  the 
side  of  any 
tttmpike>road 
within  the  ju- 
risdiction of 
the  act. 


LoYERiDOE,  Clerk  to  the  Commissioners  under  • 
certain  Acts  of  Parliament  of  the  41st,  43d, 
55i\  and  S^ih  of  Geo.  3.,  against  Hodsoll, 
Esq. 

T^EBT  for  51.  \2s.  6d.j  a  year  and  a  half's  rates  for 
repairing,   cleansing,   lighting,   and  watching  the 
footways  of  a  certain  place  called  Haverstock  HiUj  in 
the  parish  of  St.  Pancrasy  Middlesex^   from  hady^ay 
1828  to  Michaelmas  1829,  in  respect  of  two  houses  be- 
longing to  the  defendant,  situate  on  th^  side  of  that 
footway.     At  the  trial  before  Lord.  Tenterden  C.  J.,  at 
the  Middlesex  sittings  9&j^t  Easter  term  1830,  a  verdict* 
was  found  for  the  plaintiff  subject  to  the  opinion  of  this^ 
Court  on  the  following  case :  — 
The  plaintiff  is  clerk  to  the  commissioners .  acting 

under 
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under  several  local  acts  of  parliament,  viz.  the  41  G.  3.        133 1« 
c.  cxxxi.,  43  G,  3.  c.  cxxxix.,  and  55  G.  3.  c.  xxv.,  and  . 

under  a  power  contained  in  the  general  metropolitan  agtdmt 
paving  act,  57  G.  3*  c.  xxix.  The  statute  41  G.  3.,  passed 
for  forming,  paving,  cleansing,  lighting,  watching,  water- 
ing, and  otherwise  improving  and  keeping  in  repair  the 
streets,  squares,  and  other  public  passages  and  places 
made  and  to  be  made  upon  certain  pieces  or  plots  of 
ground  in  the  parish  of  St*  Pancras  in  the  county  of 
Middlesex^  belonging  to  the  late  Lady  Southampton^  now 
the  estate  of  Lord  Southampton.  The  43  G.  3.  extended 
the  powers  of  the  commissioners  to  certain  other  small 
plots  of  ground  in  the  same  parish,  repealed  the  power 
of  making  rates  given  by  the  41  G.  3.,  and  directed  the 
commissioners  to  make  new  rates.  And  by  the  55  G.  3. 
farther  powers  were  given  to  the  commissioners  as  to 
the  levelling  and  paving  of  new  streets,  &c.  in  the  same 
parish.  The  powers  vested  in  the  commissioners  by 
those  several  statutes  of  the  41,  43,  and  55  G.S.  are 
confined  to  certain  parts  of  the  estate  of  the  then  Lady 
Southampton^  and  extend  northward  as  far  as  Slip  Shoe 
Lane,  (which  is  at  some  distance  south  of  the  point 
where  the  Regent* s  Canal  crosses  the  Hampstead  Road,) 
and  no  farther,  except  as  they  may  be  extended  by  the 
fifty-fourth  section  of  the  metropolis  paving  act  as  here- 
inafter mentioned. 

Part  of  the  estate  of  the  Dowager  Baroness  South-- 
amptony  not  included  within  the  powers  of  the  said  acts 
of  parliament,  lies  on  the  north  side  of  the  Regenfs 
Canal,  towards  HaverstocJc  HiU,  and  terminates  at  the 
south  side  of  a  lane  at  the  foot  of  HaverstocJc  Hill,  about 
150  or  200  yards  south  of  the  houses  of  the  defendant 
in  respect  of  which  he  is  rated.  Between  Slip  Shoe  Lane 
aforesaid  and  the  lane  at  the  foot  of  HaverstocJc  Hill, 

but 
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but  on  the  opposite  side  of  the  road,  there  is  a  consider- 
able space  belonging  to  other  persons. 

But  the  material  statute  upon  which  the  question  in 
this  cause  depends,  is  the  stat  57  G.  3.  c.  xxix.  (a). 

(a)  By  which  it  is,  among  other  things,  enacted,  "  that  in  case  thcrr 
riiall  be  in  any  parish  within  the  jurisdiction  of  the  act,  any  ttnets  or 
public  places  which  shall  not  have  been  included  in  the  jurisdiction  of  the 
eoounissioners  or  trustees,  or  other  persons  having  a  control  of  the  pave- 
ments therein,  by  virtue  of  any  local  act  of  parliament,  and  which  are  not 
included  in  the  jurisdiction  of  any  other  paving  commissioners  or  trustee^ 
or  other  persons  by  prescription  or  by  any  local  act  or  acts  of  parliament, 
and  it  shall  appear  to  any  such  commissioners,  8tc  to  be  expedient  that  sock 
ttrectt  or  public  places  should  be  included  within  their  jurisdiction;  than  it 
shall  and  may  be  lawful  for  any  such  commissioners,  &c.  so  to  order  aad 
determine*  and  that  thereafter  all  and  every  such  streets  and  public  places 
shall  be  from  thenceforth  included  within  the  jurisdiction  of  such  coi»« 
miKioners,  &c.  and  that  all  powers  and  authorities  of  such  oommissaoncn^ 
or  trustees,  or  other  persons  as  aforesaid,  and  of  their  surveyors,  officers, 
and  servants,  and  also  the  powers  and  provisions  of  the  local  act  ol 
parliament  for  such  parochial  or  other  district,  and  of  this  ac^  shall 
apply  and  extend  thereto  in  the  same  numner  as  if  such  streets  or  public 
places  or  any  of  them  had  by  virtue  of  the  said  local  acts  of  parliament 
or  otherwise  theretofore  formed  pari  of  the  parochial  district  within  the 
jurisdiction  of  the  said  commissioners,  &c,  and  by  such  local  act  or 
otherwise  had  been  originally  included  therein:  But  provided  thst 
there  shall  be  more  tlian  one  district  under  the  jurisdiction  of  separate 
paving  commissioners,  &c.  in  any  one  parish,  then  the  powers  beraa* 
before  given  to  the  commissioners,  &c.  having  the  control  of  the  pave- 
ments as  aforesaid,  shall  and  may  be  exercised  only  by  the  commis- 
sioners, &c.  having  the  control  of  the  pavements  in  that  particular  dtstrwt, 
within  any  ssch  parish,  whose  district  shaU  ba  contiguoua  or  uif  t 
to  any  such  streets  or  public  places ;  or  in  case  they  shall  refuse  to  include 
the  same,  and  to  order  and  determine  as  aforesaid,  then  by  the  commis* 
doners,  &c  baring  the  control  of  the  pavements  in  that  particular  district^ 
within  any  such  parish  as  doth  contain  the  greatest  number  of  messuages 
and  hereditaments  (hen  being  within  any  such  parish  as  aforesaid;  and 
may  and  shall  not  be  exercised  by  any  other  commissioners,  &c  whom- 
soever.*' And  in  sect  147.  of  the  same  act  is  the  following  clause: 
**  Provided  also,  and  be  it  further  enacted,  that  neither  this  act  nor  any 
enactment,  clause,  &c  herein  contained,  shall  extend  to  any  turnpike 
road  or  to  any  part  of  any  turnpike  road,  whether  the  same  shall  be  paved 
or  unpaved,  now  being  in  any  parochial  or  other  district  within  the  jnria- 
diction  of  this  act,  but  that  the  same  shall  be  completely  and  entirely 
exempted  therefrom,  any  thing  herein  contained  to  the  contrary  noCwitb- 
slMidSng.** 

In 
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In  the  years  1826  and  1829,  two  acts  of  parliament,        1881. 
7  G.  4.  c.  cxlii.,  and  10  G.  4.  c,  69.,  passed  for  conso- 
lidating  the  trusts  of  the  several   turnpike   roads  in      ^offttntt 
the  neighbourhood  of  the  metropolis  nortli  of  the  river 
Thames.    The  Hampstead  Boad,  including  that  part  of 
it  called  HaverstocJc  Hilly  is  a  public  turnpike  road  in 
the  ninth  district,  described  in  the  act  10  G.  4.  c.  59. ; 
and  a  gate  stands,  and  toll  is  collected  from  ^11  persons 
travelling  on  horseback  or  in  carriages,  between  the 
defendant's  premises  and  the  metropolis ;  and  the  car- 
riage and  footways  are  entirely  cleansed  and  repaired  at 
the  expense  and  under  the  direction  of  the  parish  of  St. 
Pancras.    Before  the  passing  of  the  7  G.  4.  c.  cxlii.,  the 
Hampstead  JRoad^  of  which  HaverstocJc  Hill  is  a  part, 
had  been  under  the  management  of  the  Hampstead  and 
Highgate  road  trust,  who  lighted  and  watched  that  line 
df  road.     Afler  the  passing  of  that  act,  at  Michaelmas 
1827,  the  commissioners  acting  under  that  trust  declined 
continuing  any  further  to  watch  and  light  the  road; 
whereupon  several  of  the   inhabitants   of  that  district 
made  application  to  the  commissioners  acting  under  the 
local  acts  of  41,  .43,  and  55  G.  3.  before  referred  to, 
whose  district  was  and  is  contiguous  and  nearest  to 
Haverstock  Hilly    to  light  and  watch  the  said  road.     In 
pursuance  of  such  application,  a  meeting  of  the  com- 
missioners  was  held,  and  it  was  there  ordered  and  de- 
claredi  that  the  Hampstead  Roadj  northward   of  the 
Regents  Canal  Bridge,  and  within  the  parish  of  St.  Pan- 
craSf  should,  under  the  authority  of  the  57  G.  3.  c.  xxix. 
s.  54*1  be  included  within  their  jurisdiction.     The  com- 
missioners, in  pursuance  of  such  resolution,  immediately 
commenced  lighting  and  watching  the  footway  of  that 
part  of  the  Hampstead  Road,   including  so  much  of 
Vol.  II.  R  r  Haver- 
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18S 1.  Haverstock  Hill  as  lies  within  the  parish  of  Si.  Pancrasj 
and  placed  lamps,  for  the  purpose  of  such  lighting,  on 

againa  the  outside  of  the  footway  next  to  the  carriage  road. 
The  last  lamp  put  up  in  that  line  of  footway  was  placed 
at  about  150  or  200  yards  from  the  defendant's  houses. 
Such  lighting  and  watchiqg  began  in  October  18279  and 
were  continued  to  the  time  of  the  present  action.  The 
footpath  of  Haverstock  Hill  is  not  pavedy  except  in  front 
of  the  doors  of  some  of  the  houses.  The  rate  in  ques- 
tion was  made  by  the  commissioners,  for  repairin^^ 
cleansing,  lighting,  and  watching  the  several  places  men- 
tioned in  the  acts  of  parliament,  over  which  tliey  claimed 
jurisdiction  within  the  parish  of  St.  Pancras,  including 
the  said  line  of  footway  on  Haverstock  Hill,  upon  the 
occupiers  and  inhabitants  of  houses  within  the  jurisdic- 
tion aforesaid.  The  statute  41  G.3.  c.  cxxxi.,  gives  the 
form  of  action,  and  enables  the  commissioners  to  sue  and 
be  sued  in  the  name  of  their  clerk. 

Comyn  for  the  plaintiff.  The  question  is,  whether  the 
commissioners,  by  the  57  G.  3.  c.  xxix.,  had  a  right  to 
bring  Haverstock  Hill  within  their  jurisdiction  for  the 
purposes  of  lighting  and  watching,  and  to  make  a  rate 
for  those  purposes  on  persons  resident  there.  It  will 
be  said  that  the  road  being  a  turnpike  road,  is  by 
sect.  147.  expressly  exempted  from  their  jurisdiction. 
But  here  the  rate  is  for  lighting  and  watching  the 
Jw^waj/s.  They  are  no  part  of  the  turnpike  road. 
IParke  J.  Section  111.  of  the  general  turnpike  act, 
S  G.  4.  c.  126.,  authorises  the  trustees  or  commissioners 
under  that  act  to  make  and  repair  causeways  for  the 
use  of  foot  passengers  in,  upon,  or  on  the  sides  of  the 
turnpike  roads,  as  they  shall  think  proper;   and  by 

sect 
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sect  112.  they  are  not  to  lay  down,  continue,  repair,        18S1. 

or  maintain   any  juii^m^ii^,  or  any  paved  or  pitched       

causeway  or  Jootpdth  m,  upon,  or  at  the  side  of  any  jLg^antt 
turnpike  road  within  any  town,  village,  or  hamlet.  If 
the  commissioners  acting  under  the  57  G.  3.  c,  xxix.  take 
this  footpath  into  their  jurisdiction,  they  take  from  the 
trustees  under  the  general  turnpike  act  the  option  given 
to  then^  of  repairing  the  footpaths.]  The  turnpike  act 
does  not  oblige  the  trustees  to  light  and  watch :  those 
duties  are  distinct  from  that  of  repairing.  The  juris- 
dicUon  of  the  commissioners  under  the  57  G.  S.  c.  xxix. 
cadends  to  all  streets  and  other  public  •  places,  which 
then  were  payed  or  which  might  thereafter  be  so :  and, 
dierefore,  it  may  well  include  these  footpaths. . 

D.  PoUocJc  contr&.  The  footpath  on  *Haverstock  Hill 
b  not  a  place  which  the  commissioners  had  authority  to 
take  withm  their  jurisdiction  by  the  57  G.  3.  cxxix.^ 
which  is  entitled  ^^  An  Act  for  better  paving,  improving, 
and  regulating  the  streets  of  the  metropolis,  and  remov- 
ing and  preventing  nuisances  and  obstructions  therein;'' 
and  the  act  throughout  relates  to  the  pavement  of  those 
streets.  The  footpath  in  question  is  not  paved.  .  But 
even  if  it  were,  sect! 4*7.  contains  a  special  exemp- 
tion, from  the  operation  of  that  act,  of  all  turnpike  roads. 
The  footpath  is  part  of  what  was  a  turnpike  road,  and 
what,  since  9  G.  4.,  is  a  district  road.  The  commis- 
sioners acting  under  the  metropolitan  act  had,  therefore, 
no  jurisdiction  over  it. 

Lord  Tenterden  C.  J.  On  referring  to  the  several 
clauses  of  the  statute  57  G.  3.  c.  xxix.,  I  am  of  opinion 
that  it  does  not  extend  to  any  street  or  public  place 

R  r  2  which 
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1831  •  whidi  was  not  paved  before  the  passing  of  the  act,  or 
before  the  commissioners  began  to  do  any  act  with 
respect  to  it.  The  preamble  recites,  *^  that  many  of  the 
streets  aad  public  places  witliin  that  part  of  the  metro- 
polis therein  described,  and  including  the  parishes  of 
SLPanerast  &c.  are  divided  into  parochial  and  other 
districts,  and  are  paved,  repaired,  and  regulated  under 
the  direction  of  certain  commissioners  appointed  to  super- 
intend and  regulate  the  same  in  each  of  such  parochial  or 
other  districts,  by  virtue  of  certain  local  acts  of  parliftp 
ment ;  and  the  pavements  of  many  such  streets  and  public 
places  are  often  in  a  state  dangerous  to  passengers;  and 
that  it  would  materially  tend  to  the  remedying  of  such 
defects  in  ^e  pavements  if  more  summary  means  of  com- 
pelling the  speedy  reparation  of  such  streets  and  public 
places,  and -of  enforcing  due  regulations  as  to  the  various 
water  and  gas  companies  and  commissioners  of  sewers, 
by  whom  the  pavements  of  such  streets  and  public  places 
have  been  frequently  displaced ;  and,  also,  if  more  ade* 
quate  funds  and  authorities  were  given  to  the  said  several 
commissioners  having  the  superintendence  and  r^ula- 
tion  of  tlie  pavements  of  such  streets  and  public  places ;" 
and  it  is  then  provided,  that  the  act  shall  extend  to  all 
streets  and  public  places  which  were  then  paved,  or  which 
might  be  thereafter  paved,  within  (among  other  places 
there  mentioned)  the  parish  of  St.  Panaas.  The  se- 
cond section  provides  for  the  appointment  in  parishes  of 
surveyors  of  the  pavements,  who  are  to  superintend  the 
pavements;  and  by  sect.  6.  housekeepers  ai*e  to  give 
notice  of  dangerous  or  defective  pavements  to  the  sur- 
veyor, and  he  is  to  cause  die  same  to  be  repaired.  The 
tenth  and  several  following  sections  contain  provisions 
calculated   to  remedy  the  evil  of  the  pavements  being 

broken 
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broken  up  by  water  companies,  gas  companies,  or  com-        1881. 
missioners  ofthe  sewers,  and  requires  notice  to  be  iriven  to     ^ 

*  •  °  LovxKinox 

the  surveyor  before  any  such  act  be  done,  and  the  consent        <^gatw^ 
cyf  the  commissioners  to  be  obtained.     Sect  24.  autho- 
rizes the  making  of  such  rates  and  assessments  as  shall 
be  necessary  for  paving  or  repairing  the  pavement  of  the 
streets  and  public  places  within  the  district.     Every  one 
<yf  these  sections  apply  to  streets  and  places  paved.     It 
seems  to  me,  therefore,  that  if  the  act  had  stopped  here, 
tlie  footpath  in  question  not  being  a  street  or  place 
paved,  would  not  be  within  it.     But  by  sect.  147*  it  is 
firovided,  that  the  act  shall  not  extend  to  any  turnpike 
toad,  or  to  any  part  of  any  turnpike  road,  whether  the 
same  shall  be  paved  or  unpaved,  but  that  the  same  s^hail 
be  completely  and  entirely  exempted  therefrom.     The 
footpath  in  question,  which  was  part  of  a  turnpike  road 
Ht  die  time  when  the  57  G.  3.  c.  xxix.  passed,  is  within 
the  proviso,  and  therefore,  as  well  as  for  the  reason 
before  given,  is  exempted  from  the  operation  of  the  act. 

LiTTLEDALE  J.  concurrcd. 

Parke  J.  The  commissioners,  by  sect»  54.,  have  the 
power  to  take  certain  places  therein  mentioned  into  theit 
jurisdiction.  The  place  in  question  was  not  paved  when 
the  act  passed,  nor  is  it  now ;  and  it  is  perfectly  clear 
that  the  act  is  confined  to  places  then  paved,  or  there- 
after to  be  paved ;  but,  if  there  could  be  any  doubt  on 
the  subject,  it  is  wholly  removed  by  sect  147.,  for  Ha^^ 
verstocJc  Hill  is  and  was,  no  doubt,  a  turnpike  road.  It 
is  said,  indeed,  that,  although  the  body  of  the  road  be  a 
turnpike  road,  the  footpath  is  no  part  of  it;  but  I  think 
the  footpath  is  a  part  of  the  road,  and  I  have  already 

R  r  3  referred 
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18SL       referred  to  a  clause  in  the  general  turnpike  act,  which 
manifestly  shews  it  to  be  so. 
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Taunton  J.    The  authority  given  to  the  commis- 
sioners by  sect.  54.  is  confined  to  streets  and  places  then 
or  thereafter  to  be  paved;  and  by  sect  147.  it  does  not 
extend  even  to  them  when  they  form  a  turnpike  road,  or 
part  of  one.    The  road  in  question  is  stated  to  be  a  public 
turnpike  road,  and  the  footpath  is  not  paved ;  but  it  is 
said,  that  the  footpath  is  no  part  of  the  road.     To  that 
I  cannot  agree.     A  footpath  by  the  roadside^  included 
within  the  hedge  or  fence  of  the  road,  is  as  much  part 
of  a  public  highway  as  that  which  is  travelled  over  by 
carriages.    The  111  th  section  of  the  general  turnpike  act 
referred  to  by  my  Brother  Parke^  shews  that  of  neces- 
sity the  footpath  must  form  part  of  a  turnpike  road.    If 
it  were  otherwise,  the  inconvenience  would  be  great  in- 
deed :  for  the  footpath  might  be  under  the  government 
of  one  set  of  commissioners,  and  the  carriage  way  of 
another. 

Judgment  for  the  defendant. 
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The  King  against  William  Jones.  ^!lf^' 

jNDICTMENT  on  9  G.  4.   c.  41.   s.SO.     The  act  The«ct9G.4. 
directs  (5.  S9.)>  that  no  person,  not  being  a  parish  uimt  no  pmon' 
patient,  shall  be  received  into  any  house  for  the  recep-  pAtMnt)ibiiUiM 
don  of  insane  persons  in  England^  without  a  certificate  J^  foTtS^ 
in  the  manner  required  by  the  act.     Section  SO.  pro-  J***'*?",^^ 
Tides  that  every  certificate  for  the  confinement  of  any  <>ut  a  cotifiarte 

of  two  mcdiad 

person  m  such  house  shall  be  signed  by  two  medical  practitioner% 
practitioners  ^^  who  shall  have  separately  visited  and  per-  tain  partkulan* . 
sonally  examined  the  patient"     It  then  prescribes  the  thataoxpcrT^ 
several  particulars  to  be  stated  in  [such  certificate,  and  JJJJJ^  *^ 
enacts  that  **  any  person  who  shall,  ktunoingly  and  with  ^^f^^f'^^^^ 
intention  to  deceive,  siffn  any  such  certificate,  untruly  »nyi«cli<w- 

^      ^  '^  ^  y   tificate  untrulj 

setting  forth  any  such  particulars  required  by  this  act,  lettiog  forth 

luch  paitictt* 

shall  be  deemed  guilty  of  a  misdemeanor;"  and,  after  lart,ihallbe 
two  other  clauses  (which  are  not  material),  it  goes  on  to  demcaiior;  and 
provide  that  "  any  physician,  surgeon,  or  apothecary  m,y  phjiiciaiH 
who  shall  sign  or  give  any  such  certificate  without  having  who^tf^l^ 
visited  and  personally  examined  the  individual  to  whom  it  ^J  ''^^L 
relates,  shall  be  deemed  to  be  guilty  of  a  misdemeanor."  Moving  vUiitit 

andpenonally 

The  indictment  stated  that  the  defendant,  being  a  examined  the 

patient  f  thall  bo 

surgeon,  did  unlawfully,  A72(nr/;ig^,  and  with  intention  guilty  of  amis* 
to  deceive^  sign  a  certain  certificate  required  by  the  act.      An  indict- 

(which  was  particularly  described  in  some  of  the  counts),  ISbatt^diT 

without  having  visited  and  personally  examined  the  in^  wrMola'  know- 

Ui^  and  vntk 
inleniion  to  deceive*  signed  a  certificate  required  by  the  act,  withoui  having  vitUtd  and 
pemmaUy  examined  the  jmtient^  contrary  to  the  statute.     The  jury  Degatived  the  intention 
to  decaive,  and  found  the  defendant  guilty,  subject  t&  the  opinion  of  the  Court  upon  the 


H«ldy  that  in  the  description  of  this  offence,  the  a?ennent  of  intention  waa  turpluiage 
and  that  such  unnecessary  matter  might  be  rejected,  as  well  in  an  indictment  on  a  pena' 
statuta  as  at  common  law. 

R  r  4  dividual 
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1831.       dividual  (not  being  a  parish  patient)  to  whom  the  said 
-^  certificate  related,  against  the  form  of  the  statute,  &c 

ngaina  At  the  trial  before  Lord  Tenterden  C.J.  at  the  sittings 

for  Middlesex  before  Michaelmas  term  1830,  it  appeared 
that  the  defendant  had  not  himself  seen  the  patient  for  a 
considerable  time  before  the  certificate  was  signed,  but 
that  his  partner  visited  and  examined  her,  and  there* 
upon  signed  a  certificate,  containing  the  various  state- 
ments required  by  the  act,  and  sent  it  to  the  defendant, 
who  added  his  signature.  The  jury  negatived  any 
intention  to  deceive,  but  found  the  defendant  guilty, 
subject  to  the  opinion  of  this  Court  upon  a  special 
case,  containing  what  is,  in  substance,  here  stated*  A 
verdict  of  guilty  or  of  not  guilty  was  to  be  entered 
according  to  the  decision  of  the  Court.  The  case  was 
now  argued  by 

JLaw  for  the  crown.  The  defendant  is,  in  fact,  found 
guil^  of  an  offence  against  the  latter  part  of  9  G.  4. 
c.  41.  5.  30.,  in  having  signed  a  certificate  of  the  nature 
there  mentioned,  without  having  visited  and  personally 
examined  the  patient.  But  the  indictment  adds  that  be 
did  so  knowingly  and  with  intention  to  deceive,  and 
this  the  juiy  have  negatived.  The  question  is,  whether 
this  allegation  may  not  be  rejected  as  immaterial. 
Where  the  law  forbids  a  thing  to  be  done,  the  doing  it 
wilfully,  though  no  corrupt  intention  be  charged,  is  a 
complete  offence.  This  is  laid  down  by  Ashhurst  J.  in 
]R£x  V.  Sainshury  {a).  The  averment  of  intention  in  this 
case  was  merely  formal;  it  was  an  unnecessary  state- 
ment of  an  inference  of  law.  Where  the  act  is  in- 
difierent  in  itself  it  is  material  to  allege  and  prove  the 

(a)  4  r.  i?.  451. 

intention. 


Jones. 
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intention,   1  Stark.  Crim.  Pleadings  2d  edit.  180;    but        1831. 
not  otherwise.    The  intent  is  no  part  of  the  statutable       

^  The  KiKo 

definition  of  the  oifence  for  which  the  defendant  was  t^ainst 
indicted,  though  it  is  of  another  and  distinct  offence 
prohibited  in  the  same  section.  In  Scald's  cose  (a) 
the  defendant  was  indicted  for  having  laid  combustibles 
with  intent  JHoniously  to  set  fire  to  a  house,  but  it  ap- 
pearing that  the  house  was  in  his  own  possession,  so 
that  his  burning  it  would  not  have  been  felony,  the 
Court  held  that  the  charge  of  a  felonious  intent  might 
be  rejected  as  surplusage,  and  the  defendant  convicted 
of  having  done  the  act  with  intent  to  commit  a  misde* 
meanor.  And  in  Rex  v.  Dawson  {b)  it  was  held,  that  a 
part  of  the  intent  charged  being  negatived  by  the  jury, 
that  part  might  be  rejected,  and  the  defendant  con- 
victed on  the  remaining  portion  of  the  charge.  So  in 
this  case  the  allegation  of  intent,  if  objectionable,  may 
be  treated  as  surplusage. 

JF%i^/  contr^.  The  averment  of  intention  is  errone- 
ous, and  cannot  be  rejected.  When  an  indictment  is 
fivmed  on  a  statute,  the  offence  must  be  so  charged  as 
to  come  within  the  definition  which  the  statute  furnishes. 
This  indictment  appears  to  have  been  designed  to  meet 
the  first  penal  clause  of  sect.  30.,  which  applies  to  acts 
committed  with  a  guilty  intent;  the  second  clause  is  re- 
ferable only  to  acts  done  without  such  intent,  and  where 
the  party  may  perhaps  suppose  that  he  is  warranted  in 
what  he  does.  [Lord  Tenterden  C.  J.  Can  a  man  tell 
a  falsehood  with  any  good  intent  ?  The  statute  in  this 
claase  leaves  out  the  words  *^  knowingly  and  with  in- 

(a)  S  EatCt  P.  C.  1028.  (6)  StarJc,  on  Ev,  paitir.  p.  1586. 

tention 


Jovis. 
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1831.  tention  to  deceive;"  but  it  must  at  least  be  within  a 
man's  knowledge,  when  he  signs  a  certificate,  whether 

againti  he  has  visited  and  examined  the  patient  or  not*]  At  all 
events,  the  second  branch  of  the  section  is  meant  to 
describe  a  distinct  offence;  and  this  indictment,  by  the 
manner  in  which  the  intent  is  charged,  applies,  not  to 
•ihat  clause^  but  to  ihe  farmer,  find  to  the  offence  there 
pointed  out.  [^Parke  J.  Words  of  surplusage  may  be 
rgected  in  an  indictment  at  common  law;  why  not  in 
an  indictment  on  a  statute?]  It  is  laid  down  in  Foster's 
Crown  Law^  pp.423, 424.,  that  ^^indictments  grounded  on 
penal  statutes  must  pursue  the  statute  so  as  to  bring  the 
party  precisely  within  it;  and  that  the  fullest  description 
of  the  ofience,  were  it  even  in  the  terms  of  a  legal  defi- 
nition, would  not  be  sufficient  without  keeping  close  to 
the  words  of  the  statute." 

Lord  Tenterden  C.  J.  Is  there  any  author!^  for 
saying  that,  if  an  indictment  on  a  statute  contains  mat- 
ter unnecessary  to  the  description  of  the  offence,  —  if  it 
charges  the  statutable  offence,  and  something  more,  it 
is  therefore  not  maintainable  ?  In  the  absence  of  such 
authority  this  objection  must  fail.  If  this  indictment 
had  charged  the  defendant  with  having  certified  that  the 
patient  was  a  proper  person  to  be  confined,  whereas  he 
did  not  believe  her  so  to  be,  or  with  having  stated  in 
his  certificate  any  other  particular  required  in  the  act, 
knowing  it  to  be  untrue,  the  case,  upon  the  present 
finding  of  the  jury,  would  have  been  different.  But  the 
ail^ation  in  the  indictment  is,  that  he  signed  the  certi- 
ficate without  having  visited  and  examined,  which  is  all 
that  the  statute  requires  to  constitute  the  offence ;  and 
that  charge  is  not  affected  by  the  finding. 

Little- 


JOMU. 
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LiTTLBDALE  J.    If  this  had  been  an  indtcUnent  on       18SL 
the  first  of  the  clauses  in  question,  the  prosecution       

Hie  KiHO 

would  have  failed,  because  in  that  case  it  would  have  agaaut 
been  necessary  to  prove  the  intent;  but  the  second 
clause,  upon  which  this  indictment  is  framed,  omits  the 
words  ^^  knowingly  and  with  intention  to  deceive;"  nor 
does  it  appear  necessary  that  they  should  have  been 
introduced ;  for  a  man  who  signs  the  certificate  required 
by  this  act  without  having  visited  the  patient,  must  do 
so  knowingly,  and  an  intention  to  deceive  might  reason- 
ably be  inferred.  It  is  said,  however,  that  if  the  words 
^  knowingly  and  with  intention  to  deceive "  are  intro- 
duced in  charging  this  latter  offence,  the  averment  must 
be  proved ;  whereas  in  this  case  it  is  negatived  by  the 
jury.  But  if  such  words,  being  merely  surplusage, 
might  be  rejected  in  a  common-law  indictment,  why 
may  they  not  where  the  indictment  is  on  a  statute  ?  It 
is  true  that  Mr.  Justice  Foster  says,  that  such  indictments 
must  pursue  the  statute,  so  as  to  bring  the  party  pre- 
cisely within  it.  But  that  is  done  here,  only  an  addi- 
tional averment  is  introduced ;  aud  the  whole  question 
is,  whether  that  must  necessarily  be  proved.  I  think 
there  is  no  such  necessity. 

Parke  J.  I  am  of  the  same  opinion.  The  particular 
offence  which  is  the  subject  of  the  second  clause,  is 
charged  in  this  indictment,  only  a  circumstance  is  added, 
which  is  not  necessary  to  constitute  the  offence.  It  is 
quite  clear  that  that  may  be  rejected.  The  same  course 
is  constantly  pursued  with  indictments  for  murder  and 
burglary,  where,  the  capital  charge  not  being  made  out, 
a  part  of  the  matter  alleged  in  the  indictment  is  passed 
over,  and  a  conviction  takes  place  upon  the  rest. 

Taunton 


JoNXS. 
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16SI.  Taunton  J.     Two  species  of  misdemeanor  are  con- 

■"^ stituted  by  the  twenrieth  section  of  the  act     To  the 

againsi  oSence  first  described,  knowledge  and  an  intention  to 
deceive  are  essential ;  but  the  second  clause  makes  it  a 
substantive  ofience  to  certify  without  having  visited,  in- 
dependently of  knowledge  or  intention.  The  objection 
to  this  indictment  on  the  latter  clause  is,  not  that  the 
offence  is  charged  with  less  fulness  than  was  requisite, 
but  with  more*  But  if  the  averment  which  has  been 
added  to  the  statutory  description  of  the  offence  be  un^* 
necessary,  there  is  no  reason  that  it  should  not  be  re* 
jected.  A  man  may  be  convicted  of  manslaughter  on 
an  indictment  for  murder,  and  of  larceny  on  an  indict* 
ment  for  burglary;  and  where  an  assault  is  charged 
with  certain  intents,  the  party  may  be  found  guilty  of 
assaulting  with  only  one  of  the  intents  alleged.  These 
are  stronger  cases  than  the  present,  especially  the  first 
two,  where  the  words  rejected  imply  a  great  aggravation 
of  crime,  and  call  for  a  much  higher  punishment 

Judgment  for  the  crown. 


The  King  against  The  Inhabitants  of 

Llangunnor. 

^  _  ^n    An  unstamped    T  J  PON  appeal  against  an  order  of  two  justices,  where- 
perish  appren-  by  Hannah  ThomaSj  widow,  and  John  her  son  aged 

UMt  i7.  JB.,  the  three  years,  were  removed  from  the  borough  of  LUmghor^ 
ronsidenUon  of  ^"^  ^^  county  of  Glamorgan^  to  the  parish  of  Llangunnor 
h*  ^b'^^lhe  ^^  ^^  county  of  Carmarthen^  the  sessions  confirmed  the 

old  matter, 

agreed  to  accept  the  apprentice,  &c. :  Hdd,  that  parol  evidence  was  admieuble  to  shew 
that  the  money  paid  on  the  assignment  of  the  apprentice  was  parish  money ;  and,  therefore, 
that  the  instrument  did  not  require  a  itamp* 

3  itiat.Slf'-^IJ.  order, 
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order,  subject  to  the  opinion  of  this  Court  on  the  follow*        1831. 
iniF  case :  —  -^— 

**  TbeKixe 

The  pauper  was  the  widow  of  one  John  Thomas^  whose        agmmt 

The  Inhabit- 
last  settlement  was  adiuitted  to  be  the  settlement  of  the        aauof 

pauper  and  her  son.  John  Thomasj  when  fourteen  years 
of  age^  was  put  out  apprentice  by  the  parish  oflBcers  of 
liangendeimei  in  the  county  of  Carmarthen^  under  an 
indenture,  to  which  those  officers  were  parties,  dated 
the  124th  of  October  18  J  4,  and  containing  the  usual 
covQi^ants,  to  one  John  Morgan  a  tailor,  in  the  parish 
of  LianeUy  in  the  same  county ;  he  afterwards  removed 
with  his  master  to  the  parish  of  Uanon  in  the  same 
ooonty,  and  there  continued  to  serve  under  the  in- 
denture more  than  forty  days.  Morgan^  whilst  in 
Uanon^  became  poor,  and  Thomas  then  went,  by  an 
assignment,  on  which  the  questions  in  this  case  arose, 
tp  serve  David  EUaSj  a  tailor,  in  the  parish  of  Uan'^ 
gmnor  in  the  said  county  of  Carmarthen^  and  there 
served  more  than  forty  days.  The  indenture  was  made 
the  24th  of  October  1814,  and  witnessed  that  A.  B. 
and  C.  D.J  churchwardens,  and  E.  F.  and  G.  H.^  over- 
seers of  the  poor  of  the  parish  of  Uangendeime  in  the 
county  of  Carmarthen^  with  the  consent  of  twp  justices 
for  the  county,  bound  John  Thomas^  aged  fourteen  years, 
a  poor  child  of  the  said  parish  of  Uangendeime^  an  ap- 
prentice to  John  Morgan  of  BlaenyddoT/giveUf  in  the 
parbh  of  Uanelly^  tailor,  from  the  date  thereof  until  the 
apprentice  should  attain  the  age  of  twenty-one  years. 
The  indenture  was  in  the  usual  form.  By  the  assign- 
ment, bearing  date  the  16th  of  December  1818,  it 
was  witnessed  that  John  Morgan^  with  the  consent  of 
D.  P.  and  M.  J.,  two  of  his  majesty's  justices  of  peace 
for  the  said  county,  whose  names  were  subscribed  to  the 

consent 
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1831*        consent  thereunder  written,  did   thereby  assign  John 
Thomas^  the  apprentice,  to  David  Elias^  of  the  parish 

TIm  Kino 

agamH        of  LUtngunnor  in  the  said  county  of  Carmarthen^  tailor. 

The  Inhabit-  .  . 

antt  of  to  serve  him  during  the  residue  of  the  term  of  twenty- 
one  years,  mentioned  in  the  indenture,  and  that  the 
said  David  Elias^  in  consideration  of  3/.  IO5.  paid  him 
by  John  Morgan^  did  agree,  accept,  and  take  the  said 
John  Thomas  as  an  apprentice  for  the  residue  of  the  said 
term,  and  did  acknowledge  himself  to  be  bound  by  the 
oorenants  on  the  part  of  John  Morgan^  to  be  performed, 
&c*  On  the  production  of  these  instruments  in  evi- 
dence for  the  respondents,  the  appellants  objected  that 
the  assignment  could  not  be  received  in  evidence  for 
want  of  a  stamp,  as  it  purported  to  be  an  assignment  in 
consideration  of  a  sum  of  money  paid  by  Morgan  to 
Elias.  The  respondents  tendered  parol  evidence  to 
prove  that,  although  the  consideration  money  therein 
specified  was  alleged  to  be  paid  by  Morgan^  yet  it  was, 
in  fact,  the  money  of  the  parish  of  Uanonj  where 
Morgan  and  his  apprentice  then  resided,  and  paid  by 
'  the  parish-officer  to  Elias.  The  appellants  objected  to 
the  reception  of  such  evidence.  The  sessions,  how- 
ever, determined  to  receive  it,  and  David  Elias  being 
called,  said  that  he  received  31.  lOs.  from  Thomas  Evans, 
as  the  consideration  money  for  taking  the  apprentice. 
Thomas  Evans  said  that  he  was  a  deputy  overseer  in 
Uanon  in  1818,  when  the  assignment  took  place,  and 
that  he  then  paid  S/L  IO5.  of  the  parish  monies  of  Uanon 
to  Elias  for  receiving  Thomas  as  an  apprentice.  The 
sessions  confirmed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  question,  whether  they  ought  to  have 
received  the  parol  evidence. 

F.  Pollock 
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F.  Pollock  in  support  of  the  order  of  sessions.     Parol        1831. 
evidence   of   the   money   having  been   money  of  the 
parish  of  Uanon  was  admissible;  because  other  con-        agahut 

The  Inhabit- 

siderations  than  those  mentioned  in  the  deed  may  be        ants  of 

LLAirauHiroR. 

proved.  Rex  v.  Scammonden  {a).  Assuming,  therefore, 
that  the  deed  imports  that  the  money  paid  was  the 
money  of  Morgan^  still  evidence  was  admissible  to  shew 
that  other  money  was  paid  by  the  parish-officers. 
But  in  fact  the  deed  imports  only  that  the  money 
was  paid  by  Morgan^  not  that  it  was  his  money.  The 
parol  evidence  did  not  contradict  the  written  instrument, 
but  merely  established  an  independent  collateral  fact, 
viz.  to  whom  the  money  originally  belonged,  and  upon 
that  ground  it  was  admissible.  Rex  v.  Laindon{b). 
[Parke  J.  Rex  v.  Skeffington  (c)  seems  to  be  an  autho- 
rity to  shew  that  the  recital  in  the  indenture  would  not 
of  itself  be  proof  that  the  premium  was  paid  out  of 
charitable  funds.] 

CampbeU  and  Kelly  contrk.  The  parol  evidence  was 
inadmissible,  because  it  contradicts  the  fact  stated  in  the 
assignment,  that  the  money  paid  was  the  money  of  John 
Morgan ;  for  that  is  the  fair  import  of  the  statement, 
that  it  was  paid  by  him. 

Lord  Tenterden  C.  J.  Upon  the  authority  of  the 
cases  of  Rex  v.  Scammonden  {c)  and  Rex  v.  Laindon  {b) 
I  am  of  opinion  that  the  parol  evidence  was  receivable : 
and  as  John  Evans  swore  positively  that  the  money  was 
money  of  the  parish,  and  he  is  not  contradicted,  I  think 
the  proof  was  sufficient,  and,   consequently,   that  the 

(a)  5  r.  R.  474.  (6)  8  T.  R.  379.  (c)  ZB.j;jl.  382. 

assignment 
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]8dl.        assignment  did  not  require  any  stamp  to  render  it  ad- 
missible. 


The  Kma 

agnin$i 
The  Inhabit- 
ants of 

LLAVaUMVOft. 


LiTTLBDALE  and  Parke  Js.  concurred. 

Taunton  J.  It  is  stated  in  the  assignment  that 
**  the  said  David  Eliasj  in  consideration  of  3/.  105.  paid 
to  him  by  John  Morgan^  did  thereby  agree  to  accept 
and  take  the  said  John  Thomas  as  his  apprentice."  All 
that  is  stated  with  certainty  is,  that  die  money  was  paid 
by  Morgan^  but  whose  money  it  was  does  not  appear. 
That  is  a  collateral  matter,  and  parol  evidence  was 
admbsible  to  explain  it. 

Order  of  sessions  confirmed. 


Salvrday, 
June  4tb. 


The  King  against  The  Inhabitants  of  Helsham. 


/^N  appeal  against  an  order  of  two  justices,  whereby 
Richard  Wray  and  Winifred  his  wife  were  removed 


Pauper,  on 
the  Ist  of 

iVoP.     181  Jy 

came  to  reside 

on  a  tenement    from  the  to wnship  of  Mar^^^  Weighton  in  the  East  Riding 
value  of  10/.      of  Yorkshire  to  the  township  of  Helsham  in  the  same 

The  bargain 

with  the  owner  riding,  the  court  of  quarter  sessions  confirmed  the  order 

pauper 'should  ^^  removal,  subject  to  the  opinion  of  this  Court  on  the 

iruTn^  following  case:- 

^dUiT^if'"^'       On  the  l8t  of  November  1813  the  pauper,  Richard^ 

onthattriaUhe  being  then   legally  settled  in  the  appellant  parish  of 

should  take  it  Helsham^  came  to  reside  on  a  tenement  in  the  parish  of 

at  the  yearly  Scukoates  of  more  than  the  yearly  value  of  ten  pounds. 

The  pauper  ^^  entered  upon  it  a  fortnight  after  Michaelmas.     Th^ 

resided  on  it  for 

a  month  on  trial,  and  then  took  it  at  the  rent  agreed  upon,  and  without  any  interruption  in 
the  residence  continued  on  it  for  the  foUowing  month : 
Held«  that  he  thereby  gained  a  settlement. 

bargain 


HlUMAlC* 
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bargain  with  the  owner  of  the  tenement  was,  that  the        1881* 

pauper  should  live  a  month  in  it  for  nothing  on  trial ; 

and  that  if  on  that  trial  he  liked  it  he  should  take  it  at        agtmui 

Hie  Inhabit 

Marttnmasy  at  the  yearly  rent  of  14&  The  pauper  re-  aotoof 
sided  upon  it  for  a  month  on  trial,  and  then,  according 
to  the  agreement  above  mentioned,  took  it  at  Martinmas 
at  the  yearly  rent  of  14/«,  and  without  any  interruption 
in  the  residence  continued  on  it  for  the  following  month. 
He  then  quitted  the  parish  altogether,  and  did  not  sub- 
sequently acquire  any  settlement  elsewhere. 

ArchboU  in  support  of  the  order  of  sessions.  The 
question  is,  whether  the  pauper  is  to  be  considered  as 
having  come  to  settle  on  the  tenements  in  Sculcoates  on 
the  25th  of  October  or  the  23d  of  November  ?  If  on 
die  25th  of  October^  then  he  has  resided  on  the  tenement 
more  than  forty  days  after  he  came  to  settle,  and  has 
gfuned  a  settlement ;  but  if  he  only  came  to  setde  on  the 
23d  of  Naoemberj  he  has  not  resided  a  sufficient  time. 
Mere  residence  is  not  sufficient  to  satisfy  the  words  of 
the  Stat.  13&  14  Car.  2.  c.  12.  5. 1.,  '^  coming  to  settle," 
but  it  must  be  coupled  with  an  intention  of  residing  on 
the  tenement  permanently.  Detention  by  an  accident, 
for  instance,  would  not  satisfy  the  statute.  Here,  for 
tfie  6rst  month,  the  pauper  had  the  premises  on  trial 
only,  without  any  intention  of  residing  on  them  perma- 
nently. During  that  time  he  cannot  be  considered  as 
having  come  to  settle.  (He  was  then  stopped  by  the 
Court) 

Blackbume  and  R.  Hildyard  contr^.  The  commg  to 
settle  contemplated  by  13  &  14  Car.  2.  c.  12.  5. 1.  is  not 
necessarily  a  coming  to  settle  with  a  view  to  permanent  re« 

Vol.  II.  S  s  sidence. 


d 
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1 6S I  •        sidence>    Such  a  construction  is  not  only  at  variance  with 

the  object  of  that  act,  as  set  forth  in  the  preamble,  but 

offdnu        nnsupport^  also  by  the  interpretation  put  upon  it  by  a 

Tbe  Inbabil* 

Mto  of  long  course  of  decisions.  The  preamble  recites,  *^  that 
by  reason  of  some  defects  in  the  law,  poor  people  are 
not  restrained,^Y»R  going  from  one  parish  to  another^  and 
therefore  do  endeavour  to  settle  themselves  in  those 
parishes  where  there  is  the  best  stock,  the  largest  com- 
mons or  wastes  to  build  cottages,  and  the  most  woods  for 
them  to  burn  and  destroy,  and  when  they  have  con- 
sumed it,  then  to  another  parish^  and  at  last  become 
rogues  and  vagabonds."  The  preamble,  therefore,  does 
not  contemplate  a  permanent  but  a  temporary  residence. 
The  act  then  proceeds  to  give  to  two  justices,  on  com- 
plaint, power  to  remove  any  person  ^^  coming  so  to  settle 
as  aforesaid,"  and  likely  to  become  chargeable,  if  the 
tenement  be  under  the  yearly  value  of  10/.  Whatever, 
therefore,  was  the  precise  meaning  which  the  legislature 
intended  should  attach  to  the  words  ^^  coming  to  settle,* 
permanency  of  residence  was  clearly  not  in  its  contem- 
plation. They  evidently  apply  to  persons  who  come  to 
seek  a  harbour  for  a  time.  The  act  does  not  give  a 
settlement  to  persons  who  may  have  taken  tenements 
above  10/.  value;  it  merely  makes  those  removeablewiio 
come  to  settle  on  tenements  below  that  value,  while  it 
leaves  the  others  irremoveable,  as  both  were  before  the 
statute,  independently  of  the  length  of  time  for  which 
they  intended  to  reside.  Neither  is  the  argument  on 
the  other  side  supported  by  the  interpretation  which  this 
statute  has  received  by  a  long  course  of  decisions.  In 
Bex  V.  Lakenheath  (a),  it  is  true,  Bayley  J.  is  reported 

(«)  l^.^-C  531. 

to 
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to  have  said,  '^  Tliat  at  all  events  the  pauper  came  to       18S1. 
ocGopy  as  tenant  at  will,  with  a  view  to  permanent  re-  "' 

aidence,  and  that  is  a  coming  to  settle  upon  a  tenement       agoh/tn 

The  Inhabit- 
within  the  meaning  of  the  statute."       But   this  inter-       ant  of 

pretation  of  the  words  of  the  13&  14  Car.  2.  was  not 
called  for  in  order  to  support  the  judgment  he  was  pro- 
nouncing, and  is  not  deducible  from  Rex  v.  Fillongley{a\ 
by  which  case  the  decision  in  Rex  v.  Lakenheath  was 
governed*  In  Rex  v.  Hooe  (6)  Lord  Ellenbarottgh  says, 
*^  Where  there  is  a  tenement  of  sufficient  value,  and  a 
tenant  not  removable,  who  is  liable  to  all  the  burthens  of 
s  tenant,  and  has  all  the  rights  of  one,  and  against 
whom,  as  such,  every  proceeding  in  law  may  be  had, 
be  gains  a  settlement  by  forty  days'  residence  on  such 
tenement."  The  occupation,  it  is  true,  must  be  coupled 
with  an  interest  as  tenant  Rex  v.  Baamess  {c\  The 
occupation  of  a  servant,  as  such,  will  not  suffice.  Rex 
V.  Seacrqft  {d)f  Rex  v.  Kel5tem{e),  and  Rex  v.  Ches^ 
hunt(g).  But  if  there  be  the  interest  of  a  tenant, 
though  the  tenancy  be  on  mere  sufferance,  that  is  a 
coming  to  settle ;  Rex  v.  FiUongley  (Ji).  To  insist  upon 
an  intention  to  reside  permanently,  as  necessary  to  this 
kind  of  settlement,  would  be  to  introduce  a  fresh  con- 
dition not  recognised  by  any  former  case.  Another 
important  consequence  would  result  from  such  a  deci- 
sion. It  is  under  the  IS  &  14  Car,  9.  c.  12.  that  ma- 
gistrates have  the  power  to  remove  persons  coming  to 
settle  upon  tenements  under  10/.     If  that  means  coming 

(a)  1  T.  T.  458.  (*)  4  East,  367. 

(c)  4 M.  JiS.2\0.  (J)  2  M.  c'J-  S.  472. 

(#)  SM.^S.  136.  (g)  I  B.^A,  475. 
(A)  1  T.  R,  4J8. 

Ss  2  to 


HlLSHAM. 
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18S1.       to  settle  permanefitii/f  in  the  case  of  persons  taking  tene* 
*~"~"       ments  above  the  value  of  10/.,  it  must  have  the  same 

The  Kino 

against  meaning  where  the  tenement  is  below  that  value*  The 
ante  of  proposed  limitation,  therefore,  will  operate  as  a  limit- 
ation of  the  magistrates'  power  to  remove*  Here  there 
was  a  coming  to  reside  on  a  tenement  of  102.  Talae 
in  the  parish  of  Sctdcoatesj  under  a  bargain  with  the 
owner  of  the  tenement,  constituting  the  relation  of  land- 
lord and  tenant,  and  a  residence  of  forty  days  under 
that  bargain.  The  first  month,  it  is  true,  was  on  trials 
and  no  rent  was  to  be  payable  for  that  month.  But  the 
relation  of  landlord  and  tenant  did  not  the  less  exist  on 
that  account.  During  that  month  the  landlord  could 
not  have  removed  the  pauper,  nor  at  the  end  of  it,  if  he 
elected  to  continue  tenant  on  the  terms  prescribed.  Had 
a  burglar}'  been  committed,  the  dwelling-house  most 
have  been  described  in  an  indictment  as  the  dwelling- 
house  of  the  pauper;  and  he  might,  in  case  of  injury 
to  the  tenement,  have  brought  trespass.  The  Court 
then  called  upon 

Archbold.  The  words  *^  coming  to  settle"  prima  fade 
import  coming  to  a  place  with  an  intention  permanently 
to  reside.  The  first  section  of  the  IS  &  14  Car.  2.  c.  12. 
authorizes  justices  to  remove  poor  persons  likely  to  be- 
come chargeable  within  forty  days  after  coming  to  settle 
as  aforesaid.  Those  words,  by  reference  to  the  pre- 
ceding recital,  import  persons  who  have  been  induced  to 
attempt  to  settle  themselves  in  places  by  reason  of  there 
being  the  best  stock,  and  the  largest  commons  or  waste 
to  build  cottages  upon.  Now,  persons  induced  to  setde 
so  in  any  place,  must  have  done  so  with  at  least  an  ap- 
parent intention  of  residing  permanently.  Mere  resi- 
dence 
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dence  may,  per  se»  be  presumptive  evidence  oF  an  in-  1831. 
tention  to  come  to  settle ;  but  it  may  be  rebutted  by  evi-  ~" 

^  /       .         The  Kino 

tdence  to  a  contrary  effect,  f.  e.  by  shewing  (as  in  this  agprnst 
case)  that  the  pauper  had  not,  at  the  time  when  he  came  anu  of 
to  the  parish,  formed  an  intention  of  continuing  there*  "^y  v 

1111  the  expiration  of  the  first  month  he  cannot  be  deemed  v  :*  p'£  — j?^j? 
to  have  come  to  settle.  He  had  a  mere  permission  to  use 
the  premises  for  the  first  month ;  and  Rex  v.  St.  MichaeVs^ 
CaoetUfy{a\  shews  that  that  will  not  confer  a  settle- 
ment [Lord  Tenter  Jen  C.  J.  There  the  pauper  did 
not  occupy  as  tenant;  another  person  was  the  actual 
tenant] 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
pauper  gained  a  settlement  in  Sadcoates.  It  b  clear 
that  he  actually  resided  there  more  than  forty  days  on 
a  tenement  of  the  yearly  value  of  10/.  Then  it  is  said, 
that  when  he  first  came  there,  he  had  not  an  absolute 
intention  to  settle  for  so  long  a  time  as  forty  days,  but 
that  it  was  his  intention  to  try  whether  the  premises 
would  suit  him ;  and  if  they  did,  then  to  stay  for  a  year. 
There  is  no  authority  to  shew  that  the  original  intent  of 
the  party  must  be  absolute  and  unqualified  to  continue 
for  forty  days,  and  I  am  unwilling  to  introduce  a  new 
term  or  condition  to  the  gaining  of  a  settlement  by 
coming  to  settle  on  a  tenement  Here  the  intention  of 
the  pauper  was  to  stay  for  one  month  certain,  and  per- 
haps for  a  year ;  and  it  has  been  properly  observed,  that 
the  recital  in  the  statute  IS  &  14  Car.  2.  c.  12.  does  not 
import  a  permanent  intent,  but  applies  only  to  persons 
coming  to  settle  for  a  short  time. 

(a)   15  Eattt567. 

S  s  3  Little- 
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I 

1831.  LiTTLEDAU  J.      The  statute  13  &  14  Car.  2.  c.12. 

4oes  not  require  that  the  party  should  come  to  settle 

agahui  permanently,  or  should  make  a  contract  to  occupy  for  a 

Tlie  Inhabit.  *^                 ^*                                                                        ^^ 

ants  of  year.     The  time  for  which  the  tenement  is  taken  is  un- 


9VBAlf. 


important,  provided  there  be  an  occupation  for  forty 
days.  Accordingly,  taking  land  from  June  till  Xod^' 
day  following,  or  a  house  for  five  months,  or  a  room  for 
a  week,  has  been  held  sufficient.  Siaunion-under^Bamdon 
V.  Ulescrqft  (a},  St.  Mattkeao^Sf  Bethnal  Green^  v.  &» 
BotolpVs  (6),  and  Rex  v.  miitechapel  (c).  The  question 
ireally  is,  whether  the  party,  after  he  came  to  the  tenement, 
was  irremoveable,  and  whether  he  resided  there  forty  days? 
Here  it  depended  on  himself  whether  or  not  he  would  re* 
move  during  that  time.  If  he  chose  to  continue  a&sr  the 
first  month,  he  might  do  so  by  the  terms  of  bis  contract, 
and  he  elected  to  continue,  and  did  reside  forty  days.  He 
therefore  gained  a  settlement,  having  an  interest  as  tenant 
during  the  whole  of  that  term.  In  Rex  v.  Nethaseal  {d) 
Ashhurst  J.  says,  that  in  order  to  acquire  a  settlement 
by  ^kiug  a  tenement  of  10/.  a  year,  it  is  not  absolutely 
necessary  that  there  should  be  an  express  contract  for 
the  tenement :  it  is  sufficient  if  the  tenant  reside  forty 
days  on  a  tenement  of  such  a  value  with  the  permission 
and  consent  of  the  landlord ;  for  in  such  case  the  law 
implies  a  contract*  Here  the  pauper  resided  during 
for^  days  with  the  consent  of  the  landlord,  and  there* 
fore  gained  a  settlement 

Parke  J.    My  first  impression  upon  reading  this 
case  was,  that  no  settlement  was  gained  by  the  pauper 

(c)  Burr.  S.  C.  558.  (A)  Burr.  S.  C.  574. 

(c)  2Boti,  132.  pi.  187.  (</)  4  T.  B,  S58. 

in 
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in  Sadcoateis  that  ia  order  to  gain  a  settlement  by  19f^l* 
coming  to  settles  there  must  be  an  intention  to  vesido 
permanently ;  but  I  am  now  saUsfied  I  was  wrong.  The  h^^ 
question  turns  npon  the  meaning  of  the  words  **  coming  ^  anu  of 
to  settle"  and  some  light  may  be  thrown  on  that  point 
by  th^  resolution  of  the  Judges  of  assize  in  1633  {a\  One 
of  them  was,  that  '^  the  law  unsettleth  nona  who  ape 
lawfully  settled,  nor  permits  it  to  be  done  by  practice  or 
compulsitm ;  and  every  one  who  is  settled  as  a  natives 
householder,  sojourner,  an  apprentice,  or  servant  for  a 
month  at  the  least,  without  a  just  complaint  made  to 
remove  him  or  her,  shall  be  held  to  be  settled.''  It 
would  appear,  therefore,  from  that  resolution,  that  the 
word  settle  did  not  import  any  thing  permanent*  Here 
it  is  clear,  that  the  pauper's  original  intention  was  tore* 
side  for  a  month  at  least ;  and,  in  fact,  he  resided  for  two 
months,  and  in  the  character  of  tenant.  He  had  an  in- 
terest during  the  first  month,  though  no  rent  was  to  be 
paid,  and  he  afterwards  had  an  interest  in  the  premises 
for  a  year,  and  he  resided  during  forty  days,  having 
during  that  time  an  interest  as  tenant.  A  person 
coming  into  a  parish  casually  for  some  temporary  pur« 
pose  will  not  thereby  acquire  a  settlement ;  but  a  person 
coming  to  reside  in  a  house  with  a  purpose  of  making 
it  hb  home,  and  continuing  there  for  forty  days,  does, 
by  that  residence,  become  setded. 

Taunton  J.     The  statement  in  the  case,  that  the 

« 

pauper  was  to  live  in  the  house  a  month  on  trial  created 
an  impression  in  my  mind  that  he  had  no  interest  in  the 
premises  during  the  first  month,  sufficient. to  confer  a 

(o)  See  1  Nol.  P.  X.  275. 

8  s  4  settle* 
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1831. 


Hw  Knw 


HielnlMbiu 
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wttlement,  bat  I  am  now  satisfied  that  in  that  reelect  I 
was  wrong.  It  appears  from  the  case  that  the  bargun 
was,  that  the  pauper  should  lire  a  month  in  the  boose 
for  nothing^  on  trial ;  and  if  on  that  trial  he  liked  it,  he 
should  take  it  at  Martinmas  at  the  yearly  rent  of  14/. 
The  intention  was,  to  ascertain  whether  the  hoose  would 
suit  him,  but  at  all  events  he  was  to  have  it  for  a  month. 
The  occupation  during  that  month  was  by  leave  and 
licence  of  the  owner^  who  could  not  lawfully  disturb 
him ;  he  ihen  took  it  for  a  year  at  a  certain  rent,  and 
occupied  for  a  month,  and  the  two  occupations  may  be 
coupled  together  so  as  to  make  up  the  forty  days. 
There  are  many  cases  to  shew  that  a  tenant  at  will  or 
by  suflferance,  not  pajring  any  rent,  may  gain  a  settle- 
ment by  residing  on  a  tenement. 

Order  of  sessions  quashed. 


June  6^ 


Doe  on  the  demises  of  Young,  and  of  Beale 
and  Wife  against  Sotheron  and  Rat. 


^!^^.//. 


DtviM  io  iTor-  T7JECTMENT  for  sixty  messuages  and  six  cottages, 
nabeih,  and  Uie  and  likewise  for  an  undivided  moiety  of  the  same, 

them,  their        Demises,  March  2d,  1825.     At  the  trial  before  Lord 
ecuton  for  '      Tenterden  C.  J.,  a  verdict  was  found  for  the  plaintifil^ 

ever»  giTes  a 

joiDt-tenaDcy  in  fee,  and  not  estates  for  life  with  remainder  in  fee  to  the  survivor. 

A  fine  was  levied  of  thirty  messuages,  forty  cottages,  and  four  acres  of  land.  In  the 
deed  to  lead  the  uses,  the  premises  were  described  as  a  piece  of  ground  containing  so  many 
feet  in  length  and  in  breadth ;  and  '<  all  those  several  messuages,  dwelling-houses,  tene- 
ments, warehouses,  shopa,  coach*houses,  and  all  and  singular  erections  and  buildings  what- 
soever, erected  and  built  upon*'  the  said  piece  of  ground.  When  the  fine  was  levied  there 
were  on  the  piece  of  ground  two  or  three  cottages  and  forty-nine  dwelling-houses;  and 
there  was  the  same  number  of  each  when  the  ejectment  was  afterwards  brought  far  the 
premises  on  behalf  of  parties  claiming  by  virtue  of  the  fine : 

Held,  that  as  the  whole  number  of  buildings  claimed  did  not  exceed  the  number  of  the 
messuages  and  cotuges  named  in  the  fine,  and  the  intention  evidently  was  that  all  should 
pass,  the  title  of  the  lessors  of  the  plaintiff  was  well  sustained  by  such  fine. 

A  fine  may  bt  levied  of  a  cottage,  eo  nomine,  and  a  messuage  will  pass  by  that  name. 

subject 
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solgect  to  the  opinion  of  this  Court  upon  the  following       18S). 


case: —  

Dosdenu 

Joseph  Lycett^  being  seised  in  fee  of  the  premises  in  Toono 
question,  devised,  after  charging  his  estate  with  certain  Sothbkok. 
legacies  and  annuities,  as  follows :  '^  I  give  and  bequeath 
all  my  real  and  personal  estate,  of  what  kind  soever, 
unto  my  sister  Margaret  Sockwetty  wife  of  Thomas  Sock" 
welly  and  Elizabeth  SockweU^  daughter  of  the  said  Thomas 
and  Margaret^  jointly,  in  trust  for  the  uses  above  men- 
tioned ;  and  do  appoint  them  executrixes  of  this  my 
will,  and  do  give  them  the  residue  or  remainder  of  all 
my  peal  and  personal  estate,  to  them  and  the  survivor  of 
ifcem,  their  heirs  and  executors  for  ever." 

The  testator  died  in  1775,  and  thereupon  Thomas 
Sockwell  and  Margaret  his  wife,  and  Elizabeth  their 
daughter,  took  joint  possession  of  the  premises.  In  1 77S 
Elixabeth  Sockxcellj  in  contemplation  of  a  marriage  be- 
tween her  and  one  Henry  Barker^  which  took  place  in  the 
same  year,  conveyed  her  moiety  to  trustees,  to  her  own  use 
and  that  of  her  heirs,  until  the  marriage ;  and  afterwards 
to  the  use  of  herself  and  her  husband  during  their  lives, 
and  that  of  the  survivor  of  them ;  and  afterwards  to  the 
use  of  the  trustees  for  a  term  of  1000  years,  on  certain 
trusts  which  never  took  effect ;  and,  ultimately,  to  the 
use  of  herself  and  her  said  intended  husband,  their  heirs 
and  assigns  for  ever. 

In  1779  Thomas  and  Margaret  Sockwell  executed  a 
deed  to  lead  the  uses  of  a  fine  to  be  levied  bv  them  to 
Henry  Barker^  of  Margaret  SockweWs  moiety  of  the 
messuages  and  cottages  whereof  she  was  seised  in  fee 
under  the  will  of  Joseph  Lycett.  In  the  covenant  for 
levying  tlie  fine,  the  premises  were  described  as  an  un- 
divided 
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18S1.       divided  moiety  of  and  in  a  piece  or  parcel  of  grouod 
~~~^       situate  in  the  parish  of  St.  Luke^  Middlesex^  containing 
Tovno       in  length,  from  east  to  west,  720  feet  of  assize  (more  or 
SnuEMOK.     less),  and  in  breadth,  from  north  to  south,  250  feet  (more 
or  less) ;  *^  and  also  of  and  in  all  those  several  messuages, 
dwelling  houses,  tenements,  warehouses,  shops,  coach* 
houses,  and  all  and  singular  erections  and  buildings 
whatsoever  erected  and  built,  standing  and  being  in  or 
upon  the  said  piece  or  parcel  of  ground,  or  any  part 
thereof  (late  the  estate  of  the  said  Joseph  Lg^cett  de- 
ceased), with  the  appurtenances."      The  fine  was  to 
enure  to  the  use  of  such  person,  and  for  such  estate,  and 
to  such  intents  and  purposes,  &c.  as  Margaret  SockweU^ 
nolwithstandbg  her  coverture,   and  whether  sole  or 
married,  should,  by  deed  or  by  her  will,  appoint;  and, 
in  default  of  such  appointment,  or  on  the  determinaCioa 
of  any  interest  thereby  created,  to  the  use  of  the  said 
Margaret  Sockwelit  her  heirs  and  assigns.     The  fine 
was  levied  in  Hilary  term  1780,  of  '^  a  moiety  of  Mi/fy 
messuages^/orty  cottages^  thirty  gardenSf  and  Jour  acres  of 
landf  in  the  parish  of  St.  Luke^  Old  Street** 

In  1786  Margaret  Sockwell,  by  her  will,  recited  to  be 
made  in  pursuance  of  the  power  reserved  to  her  by  the 
indenture  of  1779,  devised  her  moiety  of  the  premises 
therein  comprised  (subject  to  certain  legacies  and  other 
charges)  to  her  son  in  law,  the  said  Henry  Barker,  his 
heirs  and  assigns.  Her  husband,  Thomas  SockweU,  was 
then  living.     She  survived  him,  and  died  in  1793. 

Elizabeth  Barker  bore  a  child  in  March  1780,  which 
died  very  soon  after;  and  she  died  in  April  1780. 
The  lessors  of  the  plaintiff  John  Smith  Young  and  JB/»a- 
beth  Ann  Beakf  are  co-heir§  at  law  ofJosqA  Lycettj  and 

of 
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of  MargBoret  SockweU  and  Elizabeth  Barker^  and  coheirs^        18S1. 
at  law,  ex  pane  materna,  of  the  infant  child  of  Henry      nl~dem. 
and  Elizabet/i  Barker.  Youmo 

agoiiut 

When  Mr.  and  Mrs.  Soctwell  took  possession  of  the  Sonuaoir. 
estate  (about  1777))  there  were  sixty  dwelling-houses 
atandii^.  Two  or  three  houses  were  afterwards  built  for 
Mrs.  Sockwellf  and  one  other  large  house  was  also  erected 
on  the  site  of  two  that  were  taken  down*  On  a  view 
taken  a  litde  before  the  trial  of  the  cause  there  were  forty-t 
nine  houses  in  the  front  and  two  or  three  cottages  at  the 
back;  and  there  were  as  many  in  1779  and  1780  as  at 
the  time  of  the  view. 

I^  upon  this  case,  the  Court  were  of  opinion  that  the 
fee  simple  of  the  entirety  of  the  premises  passed  to  Henry 
Barker^  a  nonsuit  was  to  be  entered ;  if  otherwise,  the 
plaintiff  was  to  have  a  verdict  for  the  wholci  or  a  moiety, 
as  the  Court  should  direct.  The  case  was  argued  on  a 
former  day  in  this  term. 

Campbell  for  the  plaintiff.  Nothmg  passed  to  Henry 
Barker^  and  both  moieties  vest  in  the  lessors  of  the 
plaintiff.  If  Margaret  and  Elizabeth  Sockaoell  took,  by 
the  will  of  Joseph  Lycett,  as  joint  tenants  in  fee,  it  must 
be  admitted  that  Elizabeth^  by  the  deed  of  1778,  dis- 
posed of  her  moiety,  and  the  lessors  of  the  plaintiff  can* 
not  claim  it.  But  the  devise  here  is  to  Margaret  and 
Elizabeth  and  the  survivor  of  them,  their  heirs  and  exe- 
cutors for  ever.  It  therefore  falls  within  the  dictum  of 
Lord  Hardwicke  in  StonesY.Heurtly  (a),  **  that  in  a  grant, 
habendum  to  A>  and  B.  and  their  heirs,  they  are  joint 
tenants,  but  the  inheritance  is  in  both ;  but  if  the  haben- 

(a)  1  Vet,  stn.  165. 

dum 
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1831.       dum  be  to  ^.and  B.and  the  survivor,  and  the  heirs  of  such 
""■^       survivor,  till  the  death  of  one,  the  inheritance  is  in  abey- 
YouMo       ance."    The  words  in  the  present  case  are  different,  but 
SoTUKoir.     not  essentially;  '^  their  heirs''  cannot  mean  the  heirs  of 
both ;  it  roust  be  roeant  to  signify  the  heirs  of  whichever 
may  survive.     The  words,  referring  as  they  do  to  sur- 
vivorship, cannot  be  said  to  constitute  a  tenancy  in  com- 
mon ;  but  if  they  did,  the  same  difficulty  would  arise. 
In  Vick  v.  Edwards  (a),  where  a  devise  was  to  two  and 
the  survivor  of  them,  and  to  the  heirs  of  such  survivor, 
in  trust  to  sell,  it  was  considered  that  the  trustees  had 
not  the  fee,  for  the  remainder  in  fee  could  only  be  vested 
in  the  survivor,  and  it  was  uncertain  which  would  sur« 
vive.     In  the  case  In  re  Harrison  {b)  similar  words  were 
used ;  and  it  was  held  that  no  fee  vested  in  the  trustees 
till  all  but  one  should  be  dead  (c).     If,  then,  the  words 
of  Joseph  Lj/ceifs  will  are  not  distinguishable  in  efiect 
from  the  words  used  in  these  cases,  it  follows  that  Mar^ 
garet  and  Elizabeth  took  only  estates  for  life,  with  a 
contingent  remainder  in  fee  to  the  survivor ;  and  Eliza' 
beth  could  not,  while  both  were  living,  sever  and  convey 
the  fee  simple  of  her  moiety. 

So,  too,  as  to  the  fine  levied  by  Margaret ;  as  Elizas 
beth  was  living  at  the  time,  it  could  have  no  effect  upon 
the  fee.  If,  indeed,  Margaret  had  had  no  interest  what- 
ever, the  fee  might  be  said  to  have  passed  by  way  of 
estoppel ;  but  she  had  a  life-interest  on  which  the  fine 
operated ;  and  where  any  interest  is  conveyed  from  the 
party  there  can  be  no  estoppel  against  him  {d). 

At  all  events  the  fine  is  void  for  uncertainty.  The 
deed  to  lead  the  uses  gives  a  sufficient  description  of  the 

(a)  3  P.  Wm».  372.  {b)  3  AnU.  «S6. 

(c)  See  Mr.  Butler*^  note  (78)  on  Co,  LiU.  191  a.     (rf)  Co,  Lilt,  45  a. 

premises; 
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premises;  but  the  fine  speaks  only  of  thirty  messuages^        1831. 
Jbrty  cottageSf  thirty  gardens,  and  Jour  acres  of  land.  Mes- 

Dob  deni* 

suages  will  not  pass  by  the  name  of  cottages ;  and  that        Youho 

OMOtHti 

being  so,  the  number  of  messuages  stated  in  the  fine  is  not  Sokhbeoit. 
large  enough  to  cover  the  premises  claimed  by  virtue  of 
it.  If,  indeed,  the  fine  had  been  only  meant  to  apply 
to  a  part  of  the  premises,  that  might  have  been  explained 
by  evidence  (as  in  Doe  denu  BuUceley  v,  Wilford  {a) ),  and 
the  fine  might  have  been  held  sufficient ;  but  here  no 
such  evidence  is  offered,  and  if  the  fine  is  not  good  for 
the  whole  premises,  it  is  not  good  for  any  part  In 
5  Crtu  Dig.  p.  145.  tit  Fine^  ch.  viL  22.  it  is  stated  as 
laid  down  by  Judge  Jenkins  {Cent.  6.  ca.  45.)  that  more 
acres  of  land  do  not  pass  by  a  fine  than  the  fine  men- 
tions, although  the  indenture  that  leads  the  uses  of  it 
mentions  more  acres  than  are  in  the  fine.  Cruise  adds, 
that  the  Court  would  probably  amend  the  fine;  but  that 
shews  his  opinion,  that  without  amendment  it  would  be 
insufficient  {b).  [^Taunton  J.  Will  not  the  '^four  acres," 
mentioned  in  the  fine,  carry  the  buildings,  whatever 
they  may  be,  erected  on  the  land  ?]  To  describe  seve- 
ral streets  of  messuages  and  cottages  as  four  acres  of 
land  would  be  too  loose.  It  has  been  held,  that  the 
term  **  land,"  in  a  fine,  without  more,  will  not  carry 
pasture (c).  [Taunton i.  In  Webber  y.  Grey  {d)\i  yt^s 
held  that  land,  though  in  fact  woodland,  would  pass 

(a)-l  C.  4- P.  284. 

(6)  He  relied  upon  this  passage  with  reference  also  to  another  objec- 
tion, that  the  quantity  of  land  mentioned  in  the  fine  fell  short  of  that 
described  in  the  deed  to  lead  the  uses ;  but  this  was  afterwards  abandoned. 
It  appearing  on  calculation  that  there  was  no  important  variance. 

(c)  See  the  references  in  Cooke  ▼.  Yntet^  4  Bingh.  90. ;  which  case,  howw 
«ver,  is  contriL 

{d)  5  B.  Moore,  94. 

under 
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18S1.       under  the  name  of  "  arable,''  and  that  it  was  time  to 
""■"■       pot  an  end  to  such  technical  objections.]    The  descrip- 

Do«  den.         ,  i  .  ^  .       i  -i.         • 

TouNti  tion  ought  to  be  sufficiently  certain  to  serve  as  a  direction 
S^KioK.  to  the  sheriff  in  delivering  seisin.  Here  the  fine  is  of  a 
moiety  of  thirty  messuages,  forty  cottages,  and  four 
acres  of  land ;  and  it  appears  by  the  case  that  there  were 
ferty**nine  dwelling-houses  on  the  estate  when  the  fine 
was  kvM.  There  it  no  authority  for  saying  that  a 
dwelling-house  may  pass  by  fine  under  the  mniie  of  a 
cottage.  If  it  could,  the  revenue  would  be  defrauded, 
for  a  smaller  sum  is  paid  to  the  king  in  respect  of  a  cot- 
tage than  of  a  dwelling-house.  And  this  distinction  of 
itself  shews  that  the  two  species  of  property  are  n^arded 
in  law  as  wholly  different* 

He  thai  proceeded  to  contend  (but  admitting  that  he 
bad  less  confidence  in  this  than  in  the  other  points), 
that  even  supposing  the  fine  to  be  sufficient,  the  will  of 
Margaret  SockaoeUy  made  during  her  husband's  life,  was 
not  a  good  execution  of  the  power ;  for  that,  while  the 
husband  lived,  he  and  his  wife  were  seised  in  right  of 
the  wife,  he  having  a  contingent  interest  as  tenant  by 
the  courtesv  if  he  survived  her :  that  on  the  determin-^ 
ation  of  all  the  husband's  interest  by  his  death,  she 
became  sole  seised  in  her  own  right,  and  thus  took  a 
new  estate,  in  which  the  power  merged ;  and  conse^ 
quendy  that  she  ought  to  have  republished  her  will. 
The  Court  afterwards  enquired  if  there  were  any  au- 
thority for  saying  that  the  power  so  merged,  and  none 
being  cited,  they  did  not  further  notice  the  points 

He  also  argued,  that  the  claims  of  the  lessors  of  the 
plaintiff  were  not  barred,  under  the  circumstances  of 
the  case,  by  the  statute  of  limitations ;  but  this  question 
ultimately  became  immaterial. 

FoUett^ 
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Folktt,  for  the  defendant,  was  desired  to  pass  over       1831. 
the  first  point  made  on  the  other  side,  the  Court  being       '~"~-* 
of  opinion  that  the  will  of  Joseph  Lffcett  created  a  joint       Touno  ' 
tenancy  in  fee.  SoSitmoir. 

Then  the  only  real  question  remaining  is,  whether  the 
fine  was  properly  levied  to  pass  a  moiety  in  the  whole 
of  the  property.  It  is  admitted  that  the  description  in 
the  deed  to  lead  the  uses,  is  fully  sufficient,  and  that  would 
entitle  the  plaintiff  to  recover  in  an  action  of  ejectment. 
In  i  Preston  on  Conveyancings  p.  £7i«)  it  is  stated  that 
fines  are  now  considered  as  common  assoranoes,  and  the 
deed  to  lead  the  uses  as  part  of  the  aasarance ;  and  that 
the  intention  of  the  parties  respecting  the  parcds  will 
be  collected  from  the  deed :  and  it  is  added,  that  '<  It 
seeina  almost  to  be  a  general  rule  that  in  fines  and  com- 
moQ  recoveries,  the  lands,  &c.  will  pass  by  any  de- 
nomination the  parties  shall  give  them,  so  as  the  in* 
tendon  to  comprise  them  is  clear.  And  the  certainty  of 
the  lands  may  be  made  out  by  averment,  and  of  course 
proved  by  parol  evidence  or  from  the  deed  of  uses." 
In  support  of  which  positions  Mr.  Preston  cites  Matset/ 
V.  Rice  (a),  Eyton  v.  Eyton  (i),  and  Vin.  Ah,  Evidence^ 
T.  b.  82.  Favely  v.  Easton  (c)  is  also  an  authority  to 
shew,  that  premises  will  pass  in  a  fine  by  such  names  as 
appear  by  the  deed  of  uses  to  have  been  agreed  upon 
between  the  parties  as  designating  that  whidi  is  to  pass. 
But,  without  calling  in  aid  the  deed  to  lead  the  uses,  this 
fine  is  sufficient,  if  messuages  may  pass  in  a  fine  under 
the  name  of  cottages  :  and  there  is  no  authority  to  the 
contrary.  The  word  **  land,"  too,  in  the  fine,  would 
pass  what  is  built  upon  it     In   1  Preston  on  Convey^ 

(a)  Cowp.  346,  (b)  4  Bro,  Ca.  Pari,  149. 

{e)  Cro,  Car.  269.  276. 

ancingy 
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18S1.  ancingj  p.  273.,  3d  ed,,  a  case  is  mentioned  where  a  re- 
""■"""  covery  comprised  forty-two  messuages  and  two  acres  of 
TouKo  land ;  forty-four  messuages  were  built  on  the  site,  eiM 
ScniiKKox.  application  was  made  to  amend  the  recovery,  but  the 
Court  held  it  unnecessary,  since,  the  whole  land  being 
conveyed,  containing  the  forty-four  messuages,  this  gave 
the  grantee  a  good  title  for  the  whole.  This  decision  is 
conformable  to  the  opinions  expressed  in  BanisUr  v. 
Benjamin  (a)  and  Goodtitle  v.  Alker  (6).  In  the  latter 
case  some  reliance  was  placed  on  the  fact  that  the 
building  claimed  as  passing  with  the  land,  had  been 
erected  by  encroachment.  But  it  is  clear,  on  general 
principle,  that  the  owner  of  land  has  a  right  to  tliat 
which  is  built  on  it.  Henry  Barker^  therefore,  was 
entitled  to  both  moieties :  to  the  first,  by  the  convey- 
ance from  Elizabeth  Sockwell;  to  the  second,  by  Margaret 
SockwelTs  will,  which  was  a  good  execution  of  the  power 
reserved  to  her  by  the  deed  to  lead  the  uses  of  the  fine. 

Campbell  in  reply.  The  deed  to  lead  the  uses  cannot 
be  referred  to  to  extend  the  operation  of  the  fine.  In 
Doe  dem,  Bulkeky  v.  Wilford  (c),  where  the  heir  at  law 
endeavoured  to  set  aside  the  title  of  a  devisee  to  certain 
premises,  on  the  ground  that  a  fine  had  been  levied  sub- 
sequently to  the  will.  Best  C.  J.  allowed  the  deed  of  uses 
to  be  put  in,  in  conjunction  with  other  evidence  for 
the  purpose  of  shewing  that  the  premises  in  question 
were  not  included  in  the  fine.  There  the  object  was  to 
narrow  the  operation  of  the  fine,  and  give  a  more  par- 
ticular meaning  to  the  description  of  the  parcels;  but  it 

(n)  Dyer,  47  c.  {h)   1  Burr,  1S5. 

(c^  1  Carr,  j-  P.  S84.  aod  see  Denn  and  Btdkdey  ▼.  WUford,  2C.  i 
P.  175. 

would 
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would  not  have  been  allowable  in  the  same  maiiner  to        1^51. 
extend  or  vary  the  meaning.     [Lord   Tenterden  CX  J.  "^"^ 

*DiRt  diem. 

There  is  no  repugnance  here  between  the  deed  and  the  Toimo 
fine ;  the  deed  mentions  **  all  those  several  messuages^  SoraiRoir. 
dwelling  houses,  tenements,  warebonses,  shops,  coach- 
houses, and  all  and  singular  erections  and  buildings 
whatsoever;"  the  fine  is  of  a  moiety  of  thirty  messuages 
and  forty  cottage&  The  deed  recites  no  particular 
number  of  either.  There  were^  in  fact,  both  dwelling 
bosses  and  cottages.  I  do  not  see  why  a  dwelling  house 
should  not  pass  under  the  name  of  a  cottage.  Taunton  J. 
It  clearly  was  the  intention  that  the  four  acres  of  land, 
luid  whirtsoerer  was  built  upon  them,  should  passw) 

Cur.  adv*  vtdt. 

Lord  Tenterden  C.  J.  now  delivered  the  judgmnet 
of  the  Court. 

The  only  point  reserved  for  consideration  after  the 
argument  in  this  case  was  the  sufficiency  of  the  fine 
levied  by  Thomas  Sockwell  and  Margaret  his  wife  in 
HUartf  term  1780. 

In  the  deed  to  lead  the  uses  of  this  fine  the  tenements 
are  thus  described.  (His  Lordship  here  read  the  de<- 
scription  from  the  deed,  as  stated  in  the  beginning  of 
this  case.)  The  fine  is  of  a  moiety  of  thirty  messuages, 
forty  cottages,  thirty  gardens,  and  four  acres  of  land. 

It  appears  by  the  case  that,  at  the  time  of  the  fine 
levied,  the  estate  consisted  of  about  four  acres  of  land, 
on  which  there  were  forty-nine  houses  in  front,  and  two 
or  three  cottages  at  the  back.  There  can  be  no  doubt 
that  the  fine  was  intended  to  comprise  every  thing  men- 
tioned in  the  deed,  and  nothing  more ;  and  although  it 
may  be  true  that,  if  any  particular  denomination  of  pro- 

VoL.  11.  T  t  pcrty 
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1831.        perty  mentioned  in  the  deed  be  wholly  left  out  of  the 

_      7"       fine,  it  cannot  pass  thereby,  however  manifest  the  mten- 

Young        tion  may  be,  yet  there  is  no  authority  for  saying  that  the 

agaimi 

fioTuiKoir.  deed  may  not  be  called  in  aid  to  explain  the  description 
in  the  fine,  if  the  description  be  ambiguous.  Now  the 
fact  found  is,  that  there  was  a  certain  number  of  dwell- 
ing-houses, exceeding  the  number  of  messuages  men- 
tioned in  the  fine ;  but  the  whole  number  of  dwelliag- 
bouses  and  cottages  mentioned  in  the  case  does  not 
exceed  the  number  of  messuages  and  cottages  taken 
together,  mentioned  in  the  fine. 

A  cottage  is  a  small  dwelling-house;  CoweWs  Int. 
Cotagium  (a) ;  any  mimber  of  cottages  may,  therefore^ 
satisfy  the  allegation  of  a  number  of  dwelling-houses; 
and  there  is  not  any  repugnance  in  common  speech 
between  calling  a  dwelling-house  a  messuage  in  one 
instrument  and  a  cottage  in  another.  A  doubt  is  to  be 
found  in  some  books  whether  a  fine  can  be  levied  of  a 
cottage  eo  nomine.  In  practice,  cottages  are  frequently 
mentioned  in  fines;  and  in  JVest^s  &^mbol£ographyi 
part  2.  fo.  7  b.  it  is  said,  ^^  by  the  name  of  a  messuage 
may  pass  a  curtelage,  a  garden,  an  orchard,  a  dove- 
house,  a  shop,  a  mill,  as  parcel  of  a  house.  The  like  of 
a  cottage,  a  toft,  a  chamber,  a  cellar,  &c.,  yet  may  they 
be  demanded  by  their  single  names."  In  the  Year  Book, 
8  Hen.  6.  p.  3.  pi.  6.,  the  demand  in  dower  was  of  die 
third  part  of  a  garden,  and  a  difference  of  opinion  is 
reported  as  to  whether  a  person  can  have  a  praecipe 
quod  reddat  of  a  garden,  croft,  or  cottage;  but,  in  the 
result,  the  writ  was  held  good. 

It  seems,  therefore,  to  be  clear  that  a  fine  may  be 
levied  of  a  cottage  eo  nomine ;  and  if  that  may  be  done, 

{a)  Any  little  house,  that  hath  not  four  acres  of  land  belonging  to  it. 

then 
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then  cottages  will  answer  the  fact  found  in  the  case  as  to  1831. 

dwelling-houses,  and  we  ought  to  hold  this  fine  suflS-  

,  111  ^***  *^*^'"' 

cient  to  pass  the  whole  property,  that  the  intention  may  Youkg 

be  efiected,  and  not  defeated  by  any  legal  subtilty.  Sothieok. 

Postea  to  the  defendants. 


The  King  against  The  Inhabitants  of  Monday. 

•Tk  June  6th. 

•  Bathwick. 

UPON  an  appeal  against  an  order  of  two  justices,  Uponaques-  v^^^«_  y^. 
.  ,  tion  M  to  the  '    ^ 

whereby  Elizabethy  the  wife  of  William  Joliffe  Cook^  seulement  of 
was  removed  from  the  parish  of  Baihwick,  in  the  county  wife  of  c,  the 
of  Somerset f  to  the  parish  of  St.  Pancras  in  the  county  of  J|^^  by  die 
MidMeseXy  the  sessions  quashed  the  order,  subject  to  the  ^^mMriaee^' 
opinion  of  this  Court  on  the  following  case :  —  ?^*^?„?®  P*S?*' 

*  ^  m  1829.     The 

The  respondents  proved  by  the  testimony  of  the  said  ■ppeW*nt«  in 

order  to  prove 

WiUiam  Joliffe  Cooky  his  settlement  in  St.  Pancras^  and  that  that  mar. 
his  marriage  with  the  pauper  at  Bath  in  1829,  and  on  the  ground 
he  stated  her  to  be  now  his  wife.     The  appellants  in-  been  married  in 
sisted  that  the  marriage  was  void,  the  said  Wm.  Joliffe  called  the  latter 
Cook  having  been  previously  married  in  Dublin  in  1826,  ]|he**inT826**'** 
to  Mary  Byrne ;  and,  to  prove  their  case,  they  called  ^®"'  ^*  ^' 
the  said  Mary^  to  whose  competency  the  respondents  clergyman  of 
objected.     The  Court  having  admitted  her  evidence,  church,  in /re- 

land^  who  in  his 

she  proved  that  she,    being  a  Roman   Catholic,    and  private  house 

there  read  to 
them  the  marriage  ceremony.     A  document  was  also  produced,  purporting  to  be  IT.'s  letter 
of  orders  signed  in  1 799  by  the  then  Archbishop  of  Tuam,  which  was  proved  to  have  been 
among  9f,*s  papers  at  the  time  of  his  death  in  JiUi/  1829 : 

Hud,  €rst,  that  JIA  B,  was  a  competent  witness  to  prove  the  first  marriage,  although  her 
husband  had  been  before  examined,  and  proved  the  second  marriage. 

Secondly,  That  the  certificate  of  the  ordination  of  fT.  was  properly  received  in  evidence, 
having  come  from  the  proper  custody,  and  being  more  than  thirty  years  old ;  and  that,  the 
certificate  not  being  the  act  of  any  court,  and  not  having  any  relation  to  the  corporate  cha- 
racter of  the  Archbi&hop,  the  seal  was  to  be  considered  the  seal  of  the  natural  person,  and 
not  of  the  corporation.     Had  it  been  of  the  latter  character, 

Qumre,  whether  it  would  have  been  admissible  without  evidence  that  it  was  the  proper 

T  t  2  Cook,    /'^^^  ^-  <f^- 
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1831.        Cookf  being  a  protestant,  went  on  the  21st  of  May  1826 

before   Mr.  Wood,    a   clergyman   residing  in   DubUn^ 

agninst       wbo,  in  His  private  house,  read  to  them  the  marriage 

The  Inhabit-  ,  .       ,  /< .         i      i  ,  i      ■  i 

ante  of  ceremony,  and  m  the  course  of  it  asked  her  wbetner  she 
would  be  the  wife  of  Cook,  and  asked  him  whether  he 
would  be  her  husband,  to  which  question  both  of  them 
answered,  I  will ;  and  after  the  ceremony  they  returned 
to  the  house  of  Cook's  father,  whose  servant  she  was, 
and  there  secretly  cohabited  for  two  months  and  up- 
wards. It  was  proved  by  parol  that  JVood  was  reputed 
to  be  a  clergyman  of  the  established  church,  and  the 
appellants  put  in  a  document  purporting  to  be  the 
letters  of  orders  signed  and  sealed  by  William^  late  Lord 
Archbishop '  of  Tuanij  dated  the  18th  of  October  1799, 
whereby  the  archbishop  certified  that  he  had  ordained 
Wood  a  priest,  and  which  letters  were  proved  to  have 
been  among  Wood's  papers  at  the  time  of  his  death, 
in  Jtdy  1829.  The  respondents  objected  to  the  ad- 
missibility of  these  letters ;  but  they  were  admitted  by 
the  Court  without  proof  of  the  handwriting  or  seal  of 
the  archbishop,  as  being  more  than  thirty  years  old. 

Jeremy  and  Erie  in  support  of  the  order  of  sessions. 
Here  there  was  a  contract  per  verba  de  praesenti,  and 
that,  if  not  affected  by  any  statutory  restraint,  con- 
stitutes a  valid  marriage,  Jesson  v.  Collins  (a),  Wigmore's 
case  (i).  In  Dalrymple  v.  Dalrymple  {c)  Lord  StaaxU 
says,  that  the  consent  of  two  parties  expressed  in  words  of 
present  mutual  acceptance  formerly  constituted  an  actual 
legal  marriage ;  and  the  same  learned  Judge,  speaking 
of  the  general  canon  law  of  Europe  before  the  council  of 

(a)  2  Salk.  437.         (»)  S  Sittk.  458.         (r)  9  ffagg.  Comisl.  Bep.  54. 

Treniy 
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Trentj  says  that  that  law,  ^<  although,  in  conformity  to 
the  prevailing  theological  opinion,  it  reverenced  marriage 
as  a  sacrament,  still  so  far  respected  its  natural  and  civil 
origin,  as  to  consider  that  where  the  natural  and  civil 
contract  was  formed,  it  had  the  full  essence  of  matri- 
mony without  the  intervention  of  the  priest  (^)."  Steads 
wan  v.  Powell  {b)  shews,  that  it  would  have  been  suffix 
cieot  to  prove  this  marriage  by  circumstantial  evidence 
without  shewing  the  actual  performance  of  any  reli- 

(a)  The  position  that  a  matrimonial  contract,  unattended  by  any  re- 
ligious  ceremony,  was  (before  the  marriage  act  26  G.  2.  c.  53.)  equivalent 
to  a  DBarriage  legally  lolemnised,  is  ably  controverted  by  Mr.  Jacob,  in  a 
▼ery  learned  note  to  the  2d  edit  of  Roper*t  Law  of  Property  arwf^/rom 
the  Reiatum  between  Htuband  and  Wife;  Vol.  II.  Addenda,  No.  1.  p.  445 ; 
ulicra  he  obserres,  "  The  yartous  authorities  here  adduced,  establish  the 
position,  that,  according  to  the  law  administered  in  England  before  tha 
marriage  act,  a  matrimonial  contract  de  prasenti  was  essentially  dutinct 
fifom  a  marriage  solemnized  by  a  person  in  holy  orders,  (in  support  of 
wfaidi  position  he  dies  Fiixh.  2^»  B.  150  N.  Foxeroft's  case,  4  Vin.^ 
Abr.  218.  pU  18.  and  another  case,  4  Vin.  Abr,  38.  pi.  21.  Wdd  v. 
Chamberlayne,  2  Show*  300.  Holder  y.  Dickinson,  1  Freem.  95.  Paine* m 
case,  1  SSd.  19.  and  seyeral  other  cases.  Statutes  25  ffen,  8.  c.  21. 
32  Jlen>  8.  c.  38.  12  Ciar.  2.  c.  33,  6  &  7  IF.  3,  e.  6.  j.  63,  and  52. 
7  &  8  77^  3.  c.  55,  57  G.  3,  c,  51,  58  G.  3.  c.  84. :  the  Irish  Statutes 
19  G',  2,  c,  13.  11  6.  2.  c.  10.  s.  3.  That  it  did  not  confer  on  the 
woman  the  right  to  dower  (Perkins,  s.  306.  s.  194.  Lofd  HaU**  notes 
to  Co,  Liu,  35  a,  note  10.),  or  on  the  man  the  right  to  the  woman's  pro- 
perty {Swinburne,  215.  234,  235.  Ayliffe*s  Parergon,  245.  and  Bacon's 
Abr,  tit.'  Ilifarriage(C),  Haydon  y.  Gould,  1  8aik,  119.) ;  or  on  the  issne' 
the  rights  of  legitimacy,  (Bunting  v.  Lepingwel,  Moor,  169*  4  Co,  2$. 
Godolphin*s  Reperforium  Canordcum,  chap.  xxv.  pi.  2.  and  6A;  and  that 
it  did  not  render  a  subsequent  marriage  with  a  third  person  ipso  facto 
yoid  at  law,'  though  it  formed  a  ground  for  a  sentence  annulling  it  They 
seem  also  to  shew  that,  according  to  the  ecclesiastical  law,  the  contract 
did  not  give  any  right,  except  to  call  for  a  performance  of  it  by  actual 
Bolemniiation,  not  justifying  cohabitation,  and  not  conferring  conjugal 
righto;  and  that  at  the  common  law  it  had  no  effect,  though  in  cases 
where  the  parties  cohabited,  and  were  reputed  to  be  man  and  wife,  this 
might  be  sufficient  evidence  for  the  purposes  of  tome  actions,  in  which 
strict  proof  was  not  required." 

(5)  1  Addams*s  Rep.  58. 

T  t  3  gious 


1831. 

The  Kino 
ag'iinsi 

Thelnhabii^ 
ants  of 

Batowick. 


Bathwxck. 
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18S1.       gious  ceremony;  and  that,  at  all  events,  the  burden 
~       of  proving  the  nullity  of  marriage  rests  with  the  party 

The  Kino 

against        who  insists  on  it;  and  such  a  marriage  in  Ireland  is 

The  Inhabit- 

ants  of  valid  though  it  be  performed  in  a  private  house,  Smith 
V.  Maxwell  (a).  But,  assumiug  that  it  was  necessary  in 
this  case  to  prove  that  the  marriage  was  celebrated  by  a 
clergyman,  there  was  sufficient  evidence  of  that  &ct, 
for  the  letters  of  orders  being  thirty  years  old,  were 
admissible  without  any  proof  of  the  handwriting  or  seal 
of  the  archbishop,  according  to  the  general  rule,  that 
ancient  deeds,  receipts,  letters,  and  other  writings^  are 
admissible  in  evidence  without  proof  of  execution,  pro- 
vided *they  come  from  a  proper  custody.  Here  the 
document  was  found  amongst  fVoocTs  papers.  But  Rex 
V.  Cliviger  {b)  will  be  relied  upon,  to  shew  that  the 
wife  was  not  a  competent  witness  to  prove  the  former 
marriage,  more  especially  after  the  husband  had  been 
called  to  prove  the  second  marriage,  on  the  ground  that 
the  husband  and  wife  ought  not  to  be  permitted  to  give 
any  evidence  that  may  tend  to  criminate  each  other. 
That  case,  however,  was  very  much  considered  in  Bex 
V.  The  Inhabitants  of  All  Saints,  Worcester  (c);  and  there 
the  Court  were  of  opinion,  that  the  rule  so  laid  down 
was  too  large  and  general,  that  the  first  wife  would 
have  been  competent  to  prove  her  marriage,  though  the 
second  marriage  had  been  first  proved;  for  her  evidence 
did  not  directly  criminate  the  husband,  and  never  could 
be  used  against  him,  nor  could  he  be  affected  by  the 
judgment  of  the  Court  founded  upon  such  evidence; 
and  Abbott  C.  J.  said,  that  he  understood  the  expression 
that  the  wife's  testimony  was  not  admissible  to  criminate 

(a)  1  Ry.  4*  M,  80.  (6)  3  7.  U.  865.  (c)  SM-f  8.  194. 

the 
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the  husband,  as  limited  to  the  case  where  such  tes-  1831. 

timony  was  to  charge  the  husband  in  the  course  of 

some  proceedinc:  in  which  a  crime  was  imputed  to  him.  agnirut 

^                 f^                                                   ^  ThelnhabiU 


Rogers  contra.  It  may  be  admitted  that  a  marriage 
in  Ireland^  not  being  regulated  by  any  of  the  English 
marriage  acts,  need  not  be  in  /acie  ecclesicCy  and  that  if 
it  was  celebrated  by  a  clergyman  of  the  established 
church,  the  circumstance  of  the  wife  being  a  catholic 
and  the  husband  a  protestant  does  not  invalidate  the 
marriage  within  the  Irish  acts  9  G.  2.  c.  1 1.  and  19  G.  2. 
c.  IS.  Therefore,  the  only  question  as  to  the  vali- 
dity of  the  marriage  is,  whether  or  not  there  was  any 
evidence  of  Wood  being  a  priest.  The  reputation  in 
this  case  cannot  be  relied  on,  and  unless  the  Court 
are  satisfied  that  the  letters  of  orders  were  properly 
received  in  evidence,  there  is  no  legal  ground  for 
assuming  that  Wood  was  a  clergyman.  Now,  in  all 
cases,  where  the  seal  of  a  corporate  body  is  attached 
to  any  instrument  offered  in  evidence,  which  instrument 
derives  its  legal  effect  from  such  seal,  it  is  necessary 
that  it  be  proved  in  fact  that  such  seal  was  that  of  the 
particular  corporation,  Moises  v.  Thornton  [a\  per  Lcm- 
rence  J.,  and  there  can  be  no  distinction  in  the  proof 
necessary  for  the  seal  of  an  archbishop  who  is  a  cor- 
poration sole,  and  the  seal  of  a  corporation  aggregate. 
The  same  principle  is  established  with  regard  to  the 
seals  of  inferior  and  foreign  courts,  Chadwick  v.  Bun* 
fling  {b)j  Henry  v.  Adey{c).  Then  does  the  circum- 
stance of  the  letters  of  orders  being  more  than  thirty 

(a)  8  T,  R.  303.  (6)  1  %.  ^  M.  306. 

(c)  5Eatt,22\. 

T  t  4  years 


ants  of 
Batbwick. 
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188].        years  old,  alter  the  case?    The  reason  of  diat  rule  ap- 

plies  only  where  it  is  necessary  to  produce  tb^  witness 

against        who  actually   saw   the  seal   of  an   individual  affis^ 

The  lobabit-  ^ 

^tsof        to    an   instrument,    or    to   account    for   his    non*pro- 


Ba^wxck. 


duction;  and  it  has  been  considered  reasonable,  that 
after  the  lapse  of  thkty  years,  parties  should  not  be 
called  on  to  produce,  or  to  account  for,  the  chance  wii-t 
nesses  who  may  happen  to  be  called  in  to  attest  a  deed ; 
but  as  a  corporate  seal  is  always  the  same,  no  difficulty 
is  imposed  on  parties  to  call  a  witness  to  shew  that  the 
impression  is  of  the  seal  of  the  corporation  now  in  use^ 
I^  indeed,  it  had  been  shewn  that  any  change  of  die 
seal  had  taken  place,  it  might  be  unreasonable  to  call 
on  parties  to  identify  a  seal  as  the  one  used  by  a  cor- 
poration at  any  particular  time.  But  at  all  events 
Mary  Byrtie  was,  in  this  case,  incompetent  to  prove  the 
first  marriage,  because,  in  so  doing,  she  both  criminated 
and  contradicted  her  husband ;  and  this  case  is  distin* 
guishable  from  that  of  Bex  v.  All  Saints^  Worcester  (a). 
There  the  husband  was  not  called;  therefore,  there  was 
no  contradiction,  and  at  the  time  the  wife  was  called,, 
nothing  that  she  said  even  tended  to  criminate  hiiq,  for 
no  evidence  of  a  subsequent  marriage  had  been  given. 
In  Bex  v.  All  Saints^  Worcester^  Lord  EUenborough  C  X 
and  Abbott  J.  advert  to  this  distinction.  That  case, 
therefore,  stands  clear  of  both  the  objections  now  made, 
and  then  the  case  of  Bex  v.  Cliviger  {b)  is  a  binding 
authority  as  to  both,  the  circumstances  of  the  two  cases 
being  precisely  the  same.  The  principle  upon  which 
husband   and  wife  are   incompetent  to  give  evidence 

(a)  SM.^^S.  194.  {h)  2  T.  R.  265. 

against 
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against  each  other,  is  stated  by  Lord  Coke  to  be  quia        18S1. 
dua$  sunt  animae  in  un&  carne,  and  it  miirht  produce       '     7" 
implacable  discord  and  dissension,  and  be  a  means  of       agtmut 
great  inconvenience,  Co.LtU.  6.6.     The  same  principle       ants^ 
is  stated  in  HawkMs  Pleas  (f  the  Crctam^  b.  2.  c  46* 
8.67«>   and   by  Mr.  Justice  Grose  m  Rex  v,  Cliviger. 
Kof^f  if  this  be  the  true  principle,  it  seeras  immaterial 
whether  the  husband  is,  or  is  not,  a  party  directly  to  the 
proceeding ;  for  though,  indeed,  if  he  be  not,  the  evi- 
dence may  not  legally  criminate  him,   yet  it  does  so  *> 
morally,  which  would  produce  as  much  discord  and  dis- 
sension as  if  it  were  given  for  the  purpose  of  convicting 
him  of  a  crime  with  which  he  might  happen  to  be 
charged.     In  the  case  of  Davis  v.  Ditmoodie  {a\  which 
was  an  action  against  the  sheriff  for  taking  the  goods 
belonging  to  a  feme  covert  under  a  marriage  settlement 
die  hnsband  was  called  to  prove  that  die  goods  were  not 
bis,  and  therefore  to   make  himself  liable  in  another 
action;  but  the  Court  held  him  incompetent,  though 
his  wife  was  no  party  to  the  record ;  and  Lord  Kefyon 
said  that,  independently  of  the  objection  of  interest, 
husbands  and  wives  are  not  admitted  for  cur  against  each 
other* 

Ctar.  adv»  vuli. 

liOrd  Tekterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

First,  we  are  of  opinion  that  the  witness  Maty^  assum- 
ing her  to  be  the  first  and  lawful  wife  of  W.  T.  Cooke, 
was  a  competent  witnesss. 

The  question  arose  on   the   setdement  of  another 

(o)  4  T.  R,  678. 

woman. 


Batbwick* 
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1831.        woman^  considered  to  be  the  wife  of  Cook.     Cook  was 
examined,  and  proved  his  marriage  with  this  woman ; 

The  Kwo 

agnintt  but  he  was  not  asked,  and  did  not  say,  that  he  had  not 
mis  of  been  previously  married  to  the  witness  Mary,  The 
witness,  Mary^  was  afterwards  called  to  prove  her  pre- 
vious marriage  with  this  person.  In  deposing  to  this 
marriage,  she  did  not  contradict  any  thing  that  he  had 
said.  I  notice  this  &ct;  but  we  do  not  mean  to  say 
diat,  if  she  had  been  called  to  contradict  what  he  had 
sworn,  she  would  not,  in  a  case  like  this,  have  been  a 
competent  witness  to  do  so.  It  is  not  necessary  to 
decide  that  question  at  present;  but  it  may  well  be 
doubted  whedier  the  competency  of  a  witness  can  de- 
pend upon  the  marshalling  of  the  evidence,  or  the  par- 
ticular stage  of  the  cause  at  which  the  witness  may  be 
called.  In  the  present  case,  however,  the  witness  not 
having  been  called  to  contradict  her  husband,  and  her 
testimony  not  being  inconsistent  with  the  fact  to  which 
he  had  deposed,  her  incompetence,  if  it  can  be  esta- 
blished, can  be  so  only  upon  the  authority  of  the  case 
of  The  King  v.  T/ie  Inhabitants  of  Cliviger  {a).  The 
authority  of  that  case  was  much  shaken  by  the  decision 
of  the  case  in  The  King  v.  The  Inhabitants  of  All  Saints^ 
Worcester  (6),  in  which  Lord  EUenborough  said,  "  The 
objection  rests  only  on  the  language  of  The  King  v. 
Giviger  (a),  that  it  may  tend  to  criminate  him ;  for  it  has 
not  an  immediate  tendency,  inasmuch  as  what  she  stated 
could  not  be  used  in  evidence  against  him.  The  passage 
from  Lord  Hale  (P.  C  SOI.)  has  been  pressed  upon  us, 
where  it  is  said  the  wife  is  not  bound  to  give  evidence 
against  another  in  a  case  of  theft,  if  her  husband  be  con- 

(a)  2  7.  R.  263.  (b)  eM.f  S.  194. 

ceraed, 


Bathwick* 
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cernedy  diough  her  evidence  be  material  against  another,        ]  881. 
and  not  directly  axrainst  her  husband.     Admittinir  the       — — 

,      .         /.    ,  .  *  Hie  Knro 

authority  of  that  passage,  it  assumes  that  the  husband  agiwut 
was  under  the  criminal  charge ;  that  he  was  included  in  anu  of 
the  simul  cum  aliis.  But  if  we  were  to  determine,  with- 
out regard  to  the  form  of  proceeding,  whether  the 
husband  was  implicated  in  it  or  not,  that  the  wife  is  an 
incompetent  witness  as  to  every  fact  which  may  possibly 
have  a  tendency  to  criminate  her  husband,  or  which, 
connected  with  other  facts,  may  perhaps  go  to  form  a 
link  in  a  complicated  chain  of  evidence  against  him, 
such  a  decision,  as  I  think,  would  go  beyond  all  bounds ; 
and  there  is  not  any  authority  to  sustain  it ;  unless, 
indeed,  what  has  been  laid  down,  as  it  seems  to  me, 
somewhat  too  largely,  in  Sex  v.  Cliviger  may  be  supposed 
to  do  so.'' 

The  decision  in  the  case  of  Bex  v.  The  Inhabitants  of 
CUviger  appears  to  have  been  founded  on  a  supposed 
legal  maxim  of  policy,  viz.  that  a  wife  cannot  be  a  wit- 
ness to  give  testimony  in  any  degree  to  criminate  her 
husband.  This  will  undoubtedly  be  true  in  the  case  of 
a  direct  charge  and  proceeding  against  him  for  any 
offence;  but  in  such  a  case  she  cannot  be  a  witness  to 
prove  his  innocence  of  the  charge.  The  present  case  is 
not  a  direct  charge  or  proceeding  against  the  husband. 
It  is  true,  that  if  the  testimony  given  by  both  be  con-** 
sidered  as  true,  the  husband,  Cook,  has  been  guilty  of 
the  crime  of  bigamy ;  but  nothing  that  was  said  by  the 
wife  in  this  case,  nor  any  decision  of  the  court  of  session, 
founded  upon  her  testimony,  can  hereafter  be  received 
in  evidence  to  support  an  indictment  against  him  for 
that  crime.  This  is  altogether  res  inter  alios  acta; 
neither  the  husband  nor  the  wife  has  any  interest  in  the 

decision 


Baibwick. 
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1881.        decision  of  the  question^  and  the  interest  of  the  parish 
"""^        of  Pancras  required  that  the   illegality  of  the  second 

The  Kino 

agnhui        marriage  should  be  established,  if  it  was  in  fact  illegal. 

anu  of  Secondly,  We  are  also  of  opinion  that  the  certificate 

of  the  ordination  of  Mr.  Woodj  by  whom  the  first  mar- 
riage was  celebrated  in  Ireland^  was  properly  I'eceived 
in  evidence.  This  certificate  came  from  the  proper 
custody.  It  was  produced  by  the  widow  of  Wood^  and 
was  found  among  bis  papers  at  his  death.  It  was  dated 
in  1799,  more  than  thirty  years  before  the  time  of  its 
production  in  evidence ;  and  if  it  had  been  signed  only, 
there  could  have  been  no  question  as  to  its  admissibir 
lity ;  but,  in  fact,  it  was  also  sealed :  and  it  was  con- 
tended that  this  must  be  considered  as  the  seal  of  a 
court  or  of  a  corporation,  and  therefore  not  within  the 
rule  as  to  thirty  years,  but  requiring  to  be  proved.  It 
is  not  necessary  to  decide  whether  such  a  seal  be  within 
the  rale;  it  may  be  argued  that  it  is  not  within  the  prin- 
ciple of  the  rule,  because,  although  the  witnesses  to  a 
private  deed,  or  persons  acquainted  with  a  private  seal, 
may  be  supposed  to  be  dead,  or  not  capable  of  being 
accounted  for  after  such  a  lapse  of  time,  yet  the  seals  of 
courts  and  corporations,  being  of  a  permanent  character, 
may  be  proved  by  persons  at  any  distance  of  time  from 
the  date  of  the  instrument  to  wliich  they  are  affixed. 
We  think  it  not  necessary  to  decide  this  question,  b&> 
cause  a  certificate  of  ordination  is  not  the  act  of  asv 
oourt;  and  although  an  archbishc^  is  a  coi*poration  sole 
for  many  purposes,  such  as  those  relating  to  the  tempo- 
mlties  of  his  see,  yet  such  a  certificate  has  no  relation 
to  bis  corporate  character,  and  the  seal  must  be  consi- 
dered as  the  seal  of  the  natural  person,  and  not  of  the 
corporation. 

The 
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The  result  of  this  is,  that  the  decision  of  the  sessions        1831. 
was  right,  and  the  rule  must  be  discharged.  — — 

.  TlieKiKo 

Order  of  sessions  confirmed.        against 

Tlie  Inhabit- 
ants of 
Bathwick. 


Winter  against  Haldimand. 

n^HIS  case  was  referred  to  an  arbitrator,  who  by  his  A  policy  of  in- 
award  stated  the  following  facts  for  the  opinion  of  effected  at  and 

*.!-     /^      -A  from  the  river 

the  U>urt  :  —  Plate  to  Cantm 

The  plaintiff  is  a  British  merchant  residing  in  Zon-  li^&c.'*'' 
dan^  and  is  the  a£[ent  of  Don  Pedro  de  Lezica  and  Don  *?"PP^,  »» **>« 

^  nver  Platen  and 

Migud  de  BeglaSi  who  at  the  time  of  the  transactions  ^^  ^«  retuma 

^  ,  ^         thereof,  in  any 

out  of  which  the  cause  arose,  were  merchants  residing  descripUon  of 

merchandiae, 

at  and  subjects  of  the  state  of  Buenos  Ayres  in  South  with  liberty  to 
America.     The   plaintiff  was   authorized   by  them   to  value  there- 
effect,  and  did,  in  October  1825  effect  in  his  own  name  sured  chartered 
at  LUyd^si  Coffee  House  in  the  city  of  London^  a  policy  ^o^^Vrom 
of  insurance  (in  the  common  form)  at  and  from  the  river  -^^^w*  Ayret, 

^  to  Canton  and 

Plate  to  Canton^  during  the  vessel's  stay  and  trade  there,  b«ck,  and  they 

were  to  pay  for 

and  back  to  any  port  or  ports,  place  or  places  of  dis-  the  voyage 

10,000  doUara 
in  manner 
following :  via.  *'  In  China,  all  the  sums  that  might  be  necessary  for  the  payment  of  the  port 
charges  and  other  incidental  expenses,  the  latter  not  exceeding  2000  dollars,  and  the  balance 
at  thirty  days  after  the  vessel's  return  to  Buenos  Ayres»**  The  underwriters  had  no  notice  of 
the  terms  of  the  charter,  party.  The  assured  shipped  on  board  this  vessel  at  Buenos  Ayres  a 
quantity  of  specie,  consigned  to  an  ageat  at  Canton^  who,  on  the  ship's  arrival  there,  ad- 
vanced to  the  captain  a  sum  of  money,  being  the  amount  of  the  port  charges,  and  a  further 
turn  for  incidental  expences ;  and  he  shipped  other  goods  on  board  the  vessel,  on  account 
of  his  principals,  for  the  homeward  voyage.  No  valuation  was  ever  made  in  pursuance  of 
the  libcsrty  reserved  by  the  policy* 

The  vessel  on  her  return  voyage  was  lost : 

Held,  that  the  assured  were  not  entitled  to  recover  the  two  sums  pidd  by  their  agent  at 
Canton f  for  port  charges  and  other  incideatal  expenses,  as  part  of  the  value  of  the  mer- 
chandize shipped  at  Caramon,  and  insured  by  the  policy,  inasmuch  as  the  money  agreed  to  be 
paid  there  was  not  properly  freight,  and  had  no  distinct  relation  to  the  goods  shipped. 

Quofre,  Whether,  upon  an  open  policy,  a  payment  made  on  the  shipment  of  goods,  can, 
in  the  event  of  loss^  be  added  to  their  price,  so  as  to  form  part  of  their  value. 

charge 
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18SI.  charge  in  the  river  PlatCy  on  specie,  8^.  shipped  in  the 

""■""  Leonidas  in  the  river  Platen  and  on  the  same  or  the 

agakut  returns  thereof  (as  interest  might  appear)  in  any  de- 

AumuKD.  g^,.jp^QQ  ^f  merchandize,  with  liberty  to  declare  and 

value  thereafter.  The  defendant  was  one  of  the  under- 
writers. 2).  P.  de  Lezica  and  D.  M.  de  Reglas  had,  in 
June  1825,  chartered  the  Leonidas  for  a  voyage  from 
Buenos  Ayres  to  Whampoa,  and  back  to  Buenos  Ayres* 
It  was  stipulated  that  the  vessel  should  not  carry  any 
cargo,  passengers,  or  letters,  on  either  of  the  two  voyages, 
without  the  approbation  of  the  freighters ;  and  the  latter 
agreed  to  pay  for  the  voyage  10,000  dollars,  in  manner 
following;  viz.  in  China  all  the  sums  that  might  be 
necessary  for  the  payment  of  port  charges  and  other 
incidental  expenses,  (the  latter  not  exceeding  2000  dol« 
lars,)  and  the  balance  at  thirty  days  after  the  vessel's 

return  to  the  port  of  Buenos  Ayres.  Buenos  Ayres  is  a 
port  in  die  river  Plate ;  and  Whampoa  mentioned  in  the 

charter-party  is  the  same  place  as  Canton  mentioned  in 
the  policy  of  assurance. 

2).  P.  de  Lezica  and  2).  M.  de  Reglas,  having  so  char- 
tered the  Leonidas,  shipped  on  board  her  at  Buenos 
Ayres  48,000  Spanish  dollars;  and  consigned  the  same 
to  their  agent  at  Canton,  for  the  purpose  of  being  in- 
vested in  produce,  to  be  returned  to  them  at  Buenos 
Ayres,  The  ship  sailed  for  and  arrived  at  Canton,  and 
the  dollars  were  delivered  to  the  agent,  who  paid  Bart' 
lett  (the  captain)  3154'  dollars  60  cents,  being  the  amount 
of  the  necessary  port  charges  of  the  Leonidas,  paid  by 
Bartlett  at  Canton,  and  the  further  sum  of  2000  dollars 
for  other  incidental  and  necessary  expenses.  The  agent 
also  shipped  on  board  the  said  vessel  1567  chests  of 
tea  for  2).  P.  de  Lezica  and  2).  M.  de  Reglas,  and  con- 
signed 
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signed  the  same  to  them  at  Buenos  Ayres.  The  money  1881. 
paid  for  the  tea,  with  the  expenses  of  shipping,  amounted 
to  42,845  dollars  and  40  cents.  The  Leomdas  sailed  Againsi 
from  Canton  on  her  return  to  Buenos  Ayres  with  the 
chests  of  tea  on  board ;  and  in  the  course  of  that  voyage 
was  captured  by  a  ship  belonging  to  the  Emperor  of 
Brazil  (who  was  then  at  war  with  the  state  of  Buenos 
Ayres\  and  carried  into  Rio  de  Janeiro^  a  port  belonging 
to  the  Emperor.  By  this  capture,  and  by  the  result  of 
proceedings  afterwards  taken  in  the  competent  courts  at 
lUo  Janeiro^  the  cargo  of  teas  became  wholly  lost  to 
Don  P.  de  Lezica  and  Don  M.  de  Beglas.  No  declar- 
ation or  valuation  was  ever  made  upon  the  policy  of 
assurance  by  or  on  behalf  of  the  plaintifi^  or  of  Don  P. 
de  Lezica  and  Don  M.  de  Reglas. 

Before  the  commencement  of  this  action  the  defendant 
paid  the  plaintiff  262/.  O5.  5d.  in  respect  of  his  sub- 
scription of  300/.  to  the  policy  of  assurance,  (being  at 
the  rate  of  87/.  6s,  9d,  per  cent,  upon  such  subscription,) 
without  prejudice  to  the  plaintiff's  further  right  to  re- 
cover in  respect  of  the  two  sums  paid  to  the  captain  at 
Canton ;  the  payment,  so  made  by  the  defendant  to  the 
plaintiff,  being  the  defendant's  proportion  of  the  costs 
and  charges  upon  all  the  teas  shipped  from  Canton  as 
aforesaid,  independent  of  what  had  been  there  paid  to 
the  captain. 

By  the  usage  of  lAoydls  in  matters  of  insurance,  where 
liberty  is  given  by  the  policy  to  declare  and  value  after 
the  insurance  is  effected,  and  no  declaration  or  valuation 
is  indorsed  on  the  policy,  it  is  considered  as  an  open 
policy. 

Neither  the  defendant  nor  any  of  the  other  under- 
writers had  any  notice  or  knowledge  of  the  charter-party 

above 
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1991.  above  stated,  unltl  after  the  capture  bad  taken  plate 
and  they  were  called  upon  to  pay  the  loss. 

against  '  The  arbitrator  awarded  that,  if  the  Court  should  be 
of  opinion  that  by  law  the  plaintiff  was  entitled  to  re- 
cover in  respect  of  the  3154  dollars  and  60  cents,  and 
the  2000  dollai^  pdd  at  Canton  to  the  captain^  then  the 
plaintiff  was  entitled  to  claim  from  the  underwrtfeia  to 
the  policy  the  full  amount  of  their  respective  subscrip- 
tions, and  to  recover  from  the  defendant  in  this  action, 
87/.  195.  9d.:  but  if  the  Court  should  not  be  of  that 
opinion,  then  the  sum  already  paid  by  the  defendant 
was  the  full  amount  of  his  liability,  and  the  plaintiff 
was  not  entitled  to  recover.  And  upon  the  whole  matter 
be  awarded  that  the  plaintiff  was  not  entitkd  to  reoovtf , 
and  that  the  defendant  should  have  judgment. 

A  rule  nisi  having  been  obtained  for  setting  aaide  the 
award,  and  entering  judgment  fbr  the  plaintiff  for  the 
sum  of  87/.  195.  9i.,  the  Court  directed  a  special  Case 
to  be  stated.  The  case  was  argued  on  a  former  day  in 
this  term  by 

Sir  James  Scarlett  fbr  the  plaintiff*  The  assured  are 
entitled  to  recover  the  two  sums  paid  for  port  charges 
and  other  incidental  expenses  at  Canton,  as  part  of  the 
value  of  the  goods  there  shipped  and  insured  by  this 
policy.  It  will  be  said  that  those  sums  cannot  be  reco* 
vered ;  because  it  is  a  rule  that  in  an  open  policy  on 
goods,  in  case  of  a  loss,  the  party  can  recover  only  the 
invoice  price,  and  dl  duties  and  expenses  incurred  till 
they  are  put  on  board,  together  with  the  premium  of 
insurance.  But  the  principle  and  foundation  of  all  in- 
surance is  indemnity.  The  object  of  the  contract  is  to 
divide  among  many  the  loss  which  would  otherwise  &11 

upon 
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upon  one.     The  party  insured  ought,  therefore,  to  have        18S1. 
a  complete  indemnity,  though  no  profit.    Valued  policies       — — 
are  sanctioned  merely  to  prevent  litigation  as  to  what        agavuu 
is  the  real  indemnity.     From  the  principle  that  a  full 
indemnity,  and  nothing  more,  is  to  be  given,  results  the 
rule,  invariably  adopted  in  case  of  an  open  policy,  to 
estimate  a  total  loss,  not  by  any  supposed  price  which 
the  goods  might  have  been  deemed  worth  at  the  time  of 
the  loss,  or  for  which  they  might  have  been  sold  had 
they  reached  the  market  for  which  they  were  destined, 
but  according  to  the  prime  cost,  viz.  the  invoice  price 
and  all  expenses  incurred  till  they  are  put  on  board. 
The  premium  of  insurance  is  allowed  to  be  charged 
against  underwriters  in  such  a  case,  on  the  ground  that 
a  party  being  about  to  send  goods  on  a  mercantile  ad- 
venture is  entitled  to  secure  himself  a  full  indemnity 
against  any  loss  that  may  happen ;  and  that  he  would 
not  do,  unless  to  the  other  charges  he  were  allowed  to 
add  the  costs  of  insurance,  which  are  the  costs  of  pro- 
curing that  indemnity.     Now,  here  the  plaintiff  will  not 
be  fully  indemnified  for  the  loss  of  the  merchandize  which 
was  shipped  at  Canton^  unless  he  recovers  from  the  un- 
derwriters, besides  the  prime  cost  and  shipping  charges, 
the  port  charges  and  other  incidental  expenses  paid  at 
Canton.     It  must  be  assumed  that  the  assured  could  not 
have  hired  this  ship  without  engaging  to  pay  certain  sums 
at  Canton  ;  and  those  sums,  if  the  ship  had  been  lost 
on  the  voyage  from  Canton  to  Buenos  AyreSy  could  not 
have  been  recovered  back  from  the  ship-owner.     Then, 
to  give  the  assured  a  full  indemnity,  they  must  be  allowed 
to  insure  those  sums.   [Lord  Tenterden  C.  J.  They  might  v  |( 

have  insured  them  as  money  paid  for  shipment  of  goods 
lo  be  transported   to  Buenos  Ayres;    but  they  have 
Vol.  II.  U  u  merely 

•V 
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l8Sl.  metely  efiected  a  policy  on  merchandize.]  Those  sums 
— ■*"*  constitute  part  of  the  Talue  of  the  goods  shipped  at 
against  CafUofi.  It  is  not  unusual,  on  shipments  of  goods  in 
London f  that  part  of  the  freight  should  be  paid  here  in 
advance,  and  wheti  it  is  so  paid,  it  is  considered  in  prac- 
tice as  part  of  the  value  of  the  goods.  In  Stevens  on 
Average^  p.  53.,  it  is  said,  that  ^'  when  the  average  is 
adjusted  at  the  port  of  loading,  and  the  freight  has  been 
paid  there,  the  practice  is  to  add  it  to  the  value  of 
the  cargo,  in  the  same  manner  as  any  other  charge 
incurred  on  the  goods  before  putting  them  on  board 
the  ship :  for  the  merchant  has  then  an  interest  in  the 
freight,  by  its  being  converted  into  a  charge  on  bis 
goods."  The  value  of  the  goods  is  the  amount  of  all 
the  costs  of  producing  them,  whether  those  costs  be 
calculated  in  labour  or  money.  If  an  insurance  w^e 
effected  on  so  many  tons  of  oil  (obtained  by  labour  only) 
in  the  whale  fishery,  in  case  of  loss  the  value  must  be 
measured  by  the  value  of  that  quantity  of  labour  which 
on  an  average  is  requisite  to  obtain  such  a  quantity  of 
oil.  So,  if  the  insurance  be  on  goods  purchased,  the 
value  must  be  ascertained  by  adding  to  the  prime  cost 
the  shipping  charges,  premiums  of  insurance^  and  such 
freight  as  was  necessarily  payable  in  order  to  give  the 
assured  an  opportunity  of  shipping  the  goods  on  the 
voyage  insured ;  for  if,  without  first  paying  that  freight, 
he  could  not  ship  the  goods,  the  freight  then  becomes 
part  of  their  value. 

Matde  contril.  By  the  contract  of  affreightment,  the 
charterers  were  to  pay  for  the  use  of  the  ship  a  given 
sum  of  money ;  of  i^hich  one  portion  was  to  be  payable 
dn  the  contingency  of  the  vessel's  arriving  at  Cafdon, 

the 
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the  other  portion  on  the  contingency  of  her  arriving  at        1831. 
Buenos  Ayres.    The  charterers  were  purchasers  of  the 

-^  ^  Winter 

ship  for  a  term ;  and  they  would  be  liable  to  pay  those  against 
sums  evea  if  they  did  not  load  any  goods  at  Canton. 
The  payment  of  those  sums  had  no  relation  to  the  goods. 
In  UAer  v.  Noble  (a)  it  was  held,  that  the  standard  of 
calculation  for  ascertaining  the  value  of  an  open  policy 
on  goods,  either  in  the  case  of  an  average  or  a  total  loss, 
was  the  invoice  price  at  the  loading  port,  including  pre- 
mium of  insurance  and  commission.  The  general  prin* 
ciple,  that  an  insurance  is  a  contract  of  indemnity,  is  not 
disputed ;  but  there  are  cases  where  a  perfect  and  full 
indemnity  cannot  be  obtained,  as  where  goods  insured 
sustain  damage  on  the  voyage,  but  arrive  at  the  place 
of  destination ;  the  freight  will  then  become  payable: 
and  though,  perhaps,  the  value  of  the  goods,  by  reason 
of  the  damage,  may  not  equal  the  freight,  still  the  assured 
cannot  claim,  in  addition  to  the  damage  done  to  the 
goods,  any  part  of  the  freight  which  they  have  so  paid ; 
and  yet  in  such  a  case  the  assured  has  not  a  perfect 
indemnity.  The  sums  paid  at  Canton  cannot  be  con- 
sidered as  returns  of  merchandize.  Flint  v.  Flemyng  {b) 
shews  that  a  ship-owner  may  recover,  on  a  policy  on 
freight^  in  respect  of  the  benefit  he  would  derive  from 
carrying  his  own  goods  in  his  own  ship.  If  that  be  so,  he 
cannot  recover  the  value  of  that  benefit  on  a  policy  on 
goods.  Suppose  the  party  here  had  bought  the  ship,  to  be 
paid  for  at  Canton^  no  part  of  the  price  paid  for  it  could 
have  been  claimed  by  the  assured  as  part  of  the  value  of 
the  goods.  Or,  suppose  it  had  been  his  own  ship,  and 
that  it  had  been  necessary  to  repair  her  in  order  to  bring 

(a)  13  Eatt,  659.  {h)  1  B.  ^  Ad,  45. 
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1831.  borne  the  cargo;  the  expense  of  those  repairs  would  not 
constitute  any  part  of  the  value  of  the  i^oods.     Where 

WlNTEK  .... 

agoinst  freight  is  paid  in  London  on  a  vessel  chartered  there  on 
an  outward  voyage,  that  freight  is  not  in  practice  con- 
sidered part  of  the  value  of  the  goods. 

Cur.  adv.  vuU. 

Lord  Tenterden  C.  J.  now  delivered  the  jadgment 
of  the  Court  After  stating  the  facts  of  the  case,  his 
Lordship  proceeded  as  follows :  — 

In  the  argument  on  behalf  of  the  plaintifl^  reference 
was  made  to  the  principle  and  foundation  of  all  insurance, 
viz.  indemnity;  and  it  was  contended  that,  to  efiect 
that  object,  and  bring  the  case  within  the  principle,  the 
payment  at  Canton  must  be  considered  as  part  of  the 
value  of  the  goods  shipped  at  that  place ;  and  it  was 
observed,  that  the  charges  of  shipping  and  the  premium 
of  insurance  are,  even  in  open  policies,  considered  as 
part  of  the  value  of  the  goods ;  and  further,  that  the 
freight  also,  if  paid  in  advance,  was,  in  practice,  con- 
sidered as  part  of  their  value  on  a  total  loss.  This 
latter  assertion  was  denied  by  the  defendant's  counsel 
to  be  true ;  and  the  Court  has  no  means  of  knowing 
how  the  practice  may  really  be,  nor  is  the  ascertainment 
of  the  practice  material  in  our  view  of  the  case. 

Although  indemnity  is  the  principle  of  insurance,  yet 
the  contract  of  insurance  is,  like  other  contracts,  subject 
to  explanation  and  construction,  regulated  in  some 
countries  by  positive  law,  in  this  country  by  usage ;  and 
it  will  be  found  that  absolute  and  perfect  indemnity  is 
not  attained  in  all  circumstances  and  cases,  and  under 
every  possible  event.  One  instance,  and  a  familiar  one, 
was  mentioned  by  the  defendant's  counsel :  if  goods  sus- 
tain 
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tain  damage  on  the  voyage,  but  arrive  at  the  place  of        1831. 
destination,  the  freight  may  become  payable,  although        "^ 
by  reason  of  the  damage  the  value  of  the  goods  may  fall     ^^  againsi 
short  of  the  amount  of  freight;  but  the  latter  cannot 
be  added  to  the  amount  of  the  damage,  and  the  assured 
has  not  a  perfect  indemnity  for  his  loss. 

There  can  be  no  doubt  that,  where  the  construction  of 
the  policy  is  regulated  by  the  positive  law  of  any  country, 
the  indemnity  of  the  assured  cannot  be  extended  beyond 
the  limits  allowed  by  the  law.  In  this  country,  if  we 
should  depart  from  usage  and  decisions,  and,  instead  of 
reasoning  upon  them,  should  look  to  abstract  principles, 
we  should  resolve  things  into  their  first  elements.  Laws 
and  usages  vary  in  different  countries  on  this  as  on  other 
subjects.  In  this  country  many  losses  are  considered  as 
losses  by  perils  of  the  sea,  and  recoverable  under  those 
words  in  the  policy,  which,  in  France  and  some  other 
coantries,  are  not  recoverable  unless  the  underwriters 
insure  against  barratry  of  the  master;  and,  in  some 
countries,  negligence  and  want  of  skill  are  included 
under  the  term  barratry,  which  in  this  country  are  not 
so  included.  See  Valtn  on  the  Ordonnance  de  la  Ma^ 
fine^  liv.  iii.  tit.  6.  Des  Assurances^  art.  28.  In  this 
country,  and  probably  in  some  others,  the  premium 
of  insurance  is  considered  as  part  of  the  value  of  the 
goods,  and  recoverable  as  such.  In  France^  the  in« 
surance  of  the  premium  is  allowed  by  a  particular  pro- 
vision of  the  Ordonnance^  ib.  art.  20. ;  but  this  must  be 
effected  by  some  special  clause  in  the  policy  by  which 
the  goods  are  insured,  or  the  insurance  may  be  by  a 
distinct  policy.  2  Valin^  p.  67.,  and  1  Emerigony  c.  8. 
s.  12.  p.  246.  I  may  observe  here,  that  this  part  of  the 
twentieth  article  of  the  Ordonnance,  and  also  the  twenty- 
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18S1.        eighth  article,  are  retained  in  the  new  Code,de  Com' 
"■"^^        mervCi  art.  342.  353. 

WiMTXR 

againu  No  cuse  like  the  present  has  been  found  in  our  books; 

nothing  of  the  like  nature  was  quoted  from  foreign 
authors;  and,  as  far  as  my  knowledge  of  them  extends, 
nothing  favourable  to  the  plaintiff  can  be  found  in 
them. 

We  must  therefore  look  at  the  terms  of  the  poliqr, 
which  is  the  contract  in  question,  and  see  whether  its 
terms,  construed  according  to  any  principle  recognized 
by  usage  in  this  country,  will  authorize  the  plaintiff  to 
charge  the  defendant  with  these  payments  at  Canton  as 
part  of  the  value  of  the  merchandize  shipped  there: 
there  is  no  other  mode  in  which  the  defendant  can  he 
made  answerable  for  them  on  this  policy ;  though  we 
have  no  doubt  that  those  payments  might  have  been 
made  the  subject  of  a  iq)ecial  and  distinct  insurance. 

It  is  found  that  the  underwriters  had  no  notice  of  the 
terms  of  the  charter-part}-,  and  therefore  they  could  not 
know  whether  the  parties  interested  would  engage,  as 
they  have  done,  to  treat  the  payments  to  be  made  at 
Canton  as  part  of  what  is  called  the  freight,  so  that  the 
loss  thereof  would  fall  upon  them  if  the  goods  were 
lost;  or  whether  they  would  only  engage  to  advance 
money  at  that  place,  so  as  to  be  entitled  to  reimburse- 
ment from  the  owners  of  the  ship  if  the  goods  were 
lost ;  or  whether  the  owners  of  the  ship  would  be  to 
find  the  means  of  making  those  payments  on  their  own 
account.  And  it  appears  to  us  to  be  unreasonable  to 
make  the  extent  of  the  responsibility  of  the  under- 
writers depend  on  the  terms  of  a  private  contract  made 
by  the  parties  interested,  and  not  upon  the  general 
usage  and  customs  of  trade. 

The 
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The  sum  of  lOiOOO  dollars  is  not  properly  to  be  called  185L 
freight,  but  is  the  price  of  the  hire  of  the  ship,  and 
would  have  been  payable  if  the  whole  48,000  dollars  agtrnm 
had  been  left  or  otherwise  disposed  of  at  Canton^  and  the 
ship  had  returned  in  ballast,  or  with  passengers  instead 
of  merchandize.  And  if  these  payments  to  the  amount 
of  5154  dollars  can  be  added  to  the  price  of  the  goods 
shipped  in  this  case,  it  will  be  difficult  to  say  that  they 
might  not  have  been  added  to  the  price  of  a  much  less 
quantity,  or  a  much  less  valuable  cargo. 

In  truth,  the  sums  payable  to  the  owners  of  the  ship, 
or  for  the  use  of  the  ship,  have  under  this  charter* 
party  no  distinct  relation  to  the  goods. 

We  are,  therefore,  of  opinion  that  the  payments  in 
question  cannot,  in  this  particular  case,  be  added  to  and 
considered  as  part  of  the  price  of  the  goods. 

Our  opinion  on  this  case  will  have  no  effect  on  the 
question,  whether  the  payment  on  the  shipment  of  goods 
can  be  added  to  their  price,  so  as  to  form  part  of  their 
value  in  an  open  policy,  if  ever  that  question  should 
arise.  Such  a  payment  is  not  properly  freight,  but  the 
price  of  the  privilege  of  putting  the  goods  on  board 
the  ship,  in  order  to  have  the  opportunity  of  their  being 
conveyed  to  the  place  of  her  destination;  it  relates 
specially  and  distinctly  to  the  goods :  and  where  it  is 
constantly  made,  according  to  the  usage  of  trade,  from 
and  to  any  particular  country,  the  usage  may  be  sup- 
posed to  be  known  to  the  underwriters,  and  may  be 
(but  we  do  not  say  that  it  will  be,  or  ought  to  be,)  consi* 
dered  as  a  part  of  the  shipping  charges,  or  at  least  as 
80  closely  analogous  thereto  as  to  be  governed  by  the 
rule  that  is  applicable  to  those  charges,  in  the  con* 
Btruction  of  the  policy. 

U  u  4  The 
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18S1. 

ogaiftsi 
Haummawd. 


The  consequence  of  our  opinion  is,  that  the  rule  for 
setting  aside  the  award  and  entering  a  verdict  for  the 
plaintiff  must  be  discharged. 

Rule  discharged. 


June  6th. 

j1.  haTing 
given  his 
daughter  on 
her  marriage 
the  stock  of  a 
public-house, 
amounting 
in  value  to 
1200^,  she  and 
her  husband 
signed  the  fol- 
lowing inHtru* 
ment :  **  On 
demand,  we 
promise  to  pay 
to  A,  or  his 
order  ISOO/. 
for  value  re- 
ceived in  stock) 
&C.  this  being 
intended  to 
stand  against 
me,  Jbf.  (the 
daughter)  as  a 
set-oflT  for  that 
sum  left  me  in 
my  father *s  will 
above  my  sister 
jt'tns  share : " 

Held,  that 
this  was  not  a 
promissory 
note* 


George  Clarke  agaifist  Thomas  Percival. 

^pHIS  was  an  action  on  the  following  instrument,  de- 
clared on  as  a  promissory  note :  — 

«  fVarrington,  4th  of  March  182i. 
"^1200  0  0. 

"  On  demand  we  promise  to  pay  to  Mr.  George 
Clarke^  or  his  order,  twelve  hundred  pounds  for  value 
received  in  stock  of  ale,  brewing  vessels,  &c. ;  this  being 
intended  to  stand  against  me,  the  undersigned  Maty 
Percival,  as  a  set-ofF  for  that  sum  left  me  in  my  father's 
will  above  my  sister  Ann's  share. 

"  Thomas  Percival. 
"  Witness,  William  Hall.  Mary  Percival." 

Plea,  the  general  issue.  At  the  trial  before  Bayley  J., 
at  the  Lancaster  Summer  assizes  1830,  HaU,  the  sub- 
scribing witness  to  the  instrument,  being  called  to  prove 
the  execution  of  it,  on  his  cross-examination  stated  that 
the  plaintiff  had  two  daughters,  Ann  and  Mary,  and 
before  the  marriage  of  the  latter  with  the  defendant, 
had  already  given  to  Ann  1200/.,  and  had  therefore 
left  Mary  by  his  will  a  sum  exceeding  by  1200/.  that 
left  to  Ann.  On  the  marriage  of  Mary  with  the  de- 
fendant, the  plaintiff  gave  up  to  them  the  stock  of  a 
public-house  and  brewing  utensils,  amounting  in  value 
to  1200/.,  as  a  marriage  portion ;  and  after  the  marriage 

be 
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he  stated  to  the  defendant  and  his  wife  the  fact  of  his        183  L 

having  left  her  1200/.  more  than  he  had  to  his  daughter       I 

Ann :  and  proposed  that,  instead  of  his  altering  his  will,        a^nnu 

the  defendant  and  his  wife  should  sign  a  note  containing 

an  acknowledgment  that  that  sum  had  been  received 

by  them.     To  this  they  assented,  and  the  instrument 

in  question  was  accordingly  given.     It  was  contended 

that  this  was  not  a  promissory  note  within  the  statute 

S  &  4  Ann.  c.  9. ;  the  object  of  it  being  not  to  give  the 

plaintiff  any  right  of  action,  but  that  his  executors,  in 

the  event  of  the  defendant  and  his  wife  claiming  1200/L 

under  the  will,  might  use  the  note  as  an  admission, 

on  her  part,  that  the  property  mentioned   in  it   was 

given  to  her  in  lieu  of  the  sum  claimed :  and  in  that 

case,  it  was  urged,  the  instrument  operated  merely  as 

an  agreement.     The  learned  Judge  directed  the  jury  to 

find  a  verdict  for  the  plaintiff,  but  reserved  liberty  to 

tlie  defendant  to  move  to  enter  a  nonsuit.     A  rule  nisi 

having  been  obtained  for  that  purpose, 

JP.  Pollock  and  Wightman  now  shewed  cause.  It  must 
be  conceded  that,  in  order  to  make  an  instrument  operate 
as  a  promissory  note  within  the  statute  of  Anne^  it  must 
purport  that  the  money  shall  be  payable  absolutely  and 
at  all  events,  and  not  out  of  a  particular  fund,  if  that 
fund  be  uncertain.  Here  the  money  is  made  payable 
on  demand,  and  not  out  of  any  particular  fund.  The 
intention  of  the  defendant  and  his  wife  was  to  make  it 
appear  that  they  would  not  take  the  1200/.  bequeathed 
to  her  in  the  will.  [^Littledale  J.  An  instrument  in 
the  form  of  a  note,  but  with  a  memorandum  written 
upon  it  stating  that  it  is  taken  for  securing  the  pay^ 
ment  of  all  such  balances  as  shall  be  due  from  one  of  the 
makers  to  the  payee,  to  the  extent  of  the  sum  mentioned 

therein. 
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1831.        therein,  Leeds  v.  Lancashire  {a)^  or  that  if  any  dispute  shall 
~"~~       arise  respecting  the  subject  which  is  the  consideration  for 

Clarke 

agoinst  it|  It  shsli  be  void,  Hartley  v.  Wilkinson  (&),  is  not  a  pro- 
missory note  within  the  statute.  The  instrument  in 
this  case  is  of  a  similar  description.  Lord  Tenterden 
C.  J.  The  intention  was,  if  Mary  Percival  claimed 
1200U  under  her  fatlier's  will^  the  note  was  to  be  used 
by  the  executors  as  a  set-ofF  against  that  claim.]}  It  was 
possible  that  the  state  of  things  contemplated  by  the 
parties  to  the  note  did  not  exist.  If  it  did  not,  the 
1200L  would  be  payable  at  all  events.  Clarke^  whose 
will  is  referred  to,  was  alive,  and  was  the  very  party  to 
whom  the  note  was  made  payable.  ^Parke  J.  The 
note  must  speak  for  itself;  and  it  is  not  averred,  in  the 
oount  on  the  note,  that  the  plaintiff  was  the  father  of 
Mary  PercivaW] 

Lord  Tenterden  C  J.  That  being  so»  all  that  we 
can  collect  upon  the  face  of  the  declaration  is,  that  the 
note  was  intended  to  be  a  set-ofF  against  some  claim.  It 
is,  undoubtedly,  not  a  note  payable  at  all  events. 

LiTTLEDALE  J.  The  Dotc  would  uot  be  evidence  to 
support  a  count  for  goods  sold,  or  on  an  account  stated. 
On  the  face  of  it,  it  is  clear  that  it  is  not  payable  at 
all  events. 

Parke  J.  This  note  was  not  intended  as  a  promise 
to  pay  the  sum  mentioned  in  it  to  Clarke  or  to  bis  exe- 
cutors, but  was  only  a  memorandum  of  such  a  sum 
having  been  received  as  a  satisfaction  pro  tanto  of  the 
intended  l^acy. 

(a)  fi  Campb.  N.  T.  a  905»  {h)  4  Camjib,  ]27*     4  AT.  4^  £  25. 

Tauntoit 
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Taunton  J.  This  was  a  bungling  transaction.  The  1831. 
note  was  not  intended  to  confer  on  the  father  a  richt  of 
action,  but  to  give  to  his  executors  an  opportunity  of  jigainti 
setting  off  the  sum  of  1200/.,  if  that  amount  should  be 
claimed  on  behalf  of  Maty.  It  clearly,  therefore,  was 
not  a  note  payable  at  all  events.  The  rule  for  entering 
a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


PiBCITAL* 


Collier,  Gent.  One,  &c.  against  Sir  William  Tuetday, 
Hicks,  Bart.,  Robert  Capper,  Esq.,  G.  Rus* 
SELL,  and  £.  Castle. 

nPRESPASS  for  assaulting  the  plaintiff,  and  turning  Trespawfor  MA^^^- 

jL       .  Msaulting,  and 

him   out  of  a  police-office   at  Cheltenham^   in   the  turniogplaintiflT 
county  of  Gloucester.     Plea,   that  on   the  Sd  of  De*  office.  *  Kca, 
€ember  1829,  to  wit,  at,  &c.,  one  William  Latham  ap-  thrdefend- 
peared  before  and  informed  J.  C  Esq.,  one  of  his  ma-  S^^'^f  *^*  ^"*' 
jesty's  justices   of  the  peace  for  the  county  of  GloU"  ^"^/JT?"**' 
cester^  that  one  J.  Richitigs  did  on  the  7th  of  September  ?o\\ce  office  to 

I  adjutiaue  upon 

an  information 
against  j1.  B.  for  an  oflence  against  a  penal  statute,  and  were  proceeding  to  hear  and 
determine  the  same,  when  the  plHintiif  (being  an  attorney)  entered  the  police  office  with 
the  informer,  not  as  his  friend  or  as  a  spectator,  but  for  the  avowed  purpose  of  acting  as  bis 
attorney  and  advocate  touching  the  information;  and  as  such  attorney  and  advocate,  with- 
out the  leave,  and  against  the  will,  of  the  justices,  was  taking  notes  of  the  evidence  of  a 
witness  then  under  examination  before  them,  touching  the  matter  of  the  said  information, 
and  was  acting  and  taking  a  part  in  the  proceedings  as  an  attorney  or  advocate  on  behalf 
of  the  informer  |  that  the  above  two  defendants  stated  to  the  plaintiff,  that  it  was  not 
their  practice  to  suffer  any  person  to  appear  and  take  part  in  any  proceedings  before  them 
aa  an  attorney  or  advocate,  and  requested  him  to  desist  from  so  doing ;  and  although  they 
were  willing  to  permit  the  plaintiff*  to  remain  in  the  police  office  as  one  of  the  public, 
yet  that  he  would  not  desiiit  from  taking  a  part  in  the  proceedings  as  such  attorney 
or  advocate,  but  asserted  his  right  to  be  present,  and  to  take  such  part,  and  to  act  as  such 
attorney  and  advocate  for  the  informer;  and  unlawfully,  and  against  the  will  of  the  jus- 
tices, continued  in  the  police  office,  taking  part  and  acting  as  aforesaid,  in  contempt  of  the 
ju&tices ;  whereupon,  by  order  of  the  above  two  defendants,  the  other  defendants  turned 
the  plaintiff*  out  of  the  office  : 

Held,  on  demurrer,  that  this  was  a  good  plea,  inasmuch  as  no  person  has  by  law  a 
right  to  act  as  an  advocate  on  the  trial  of  an  information  before  justices  of  the  peaces  witlH> 
out  their  permission. 

then 
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1831.        then  last  past  drive  a  certain  carriage  or  vehicle,  with 
passengers  to  be  conveyed   for  hire   at   separate  fares 

a^amst  upon  a  public  highway,  not  having  thereon  a  plate 
or  plates  as  directed  by  7  G.  4.  c.  S3.,  contrary  to  the 
statute  in  that  case  made  and  provided,  which  im- 
posed a  penalty  of  20/.  for  the  said  offence ;  and  that 
the  said  J,  C.  duly  issued  his  summons  for  the  appear- 
ance of  the  said  J.  BichingSj  on  Tuesday  the  8th  of 
December  then  instant,  to  answer  the  said  complaint  and 
information;  that  the  summons  was  served  upon  the 
said  J.  Richings,  and  that  the  defendants  Sir  W.  HickSj 
Bart  and  R.  Capper^  Esq.,  two  of  the  justices  assigned  to 
keep  the  peace  for  the  said  county  of  Gloucester^  at  the 
said  time  when,  &c.,  to  wit,  on  the  said  8th  of  De^ 
cembery  were  duly  assembled  in  the  said  police  office 
in  the  declaration  mentioned,  together  with  certain 
other  justices,  to  hear  and  adjudicate  upon  the  said 
information  and  complaint ;  that  the  said  </.  Richings  on 
that  occasion  appeared  before  the  defendants  Hich 
and  Capper^  and  the  other  justices;  and  the  defendants 
Hicks  and  Capper j  and  the  other  justices,  as  such  jus- 
tices, 8cc.,  were  proceeding  to  hear  and  determine  the 
said  information  and  complaint,  and  to  examine  wit- 
nesses touching  the  premises,  &c.;  and  that  the  plaintifl^ 
being  an  attorney,  entered  the  police  office  with  fV. 
Latham  the  informer,  not  as  a  spectator  or  as  the  friend 
of  Latham^  but  for  the  express  and  avowed  purpose  of 
acting  as  the  attorney  and  advocate  of  Latham  touching 
the  said  information  and  complaint,  for  fees  or  reward 
to  him  the  plaintiff  in  that  behalf;  and  the  plaintiff,  as 
such  attorney  and  advocate,  without  the  leave  or  licence, 
and  against  the  will  of  the  defendants  Hicks  and  Coppery 
and  the  other  justices,  was  taking  notes  of  the  evidence 
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of  one  fV.  D,j  then  under  examination  before  them,  18S1. 
touching  the  matter  of  the  said  information  and  com-  "^^ — ^ 
plaint,  and  was  acting  and  taking  part  in  the  proceed-  apuntt 
ings  in  the  said  police-office  touching  the  said  inform- 
ation and  complaint,  and  in  the  said  examination,  as 
attorney  or  advocate  for  the  informer ;  that  the  defend- 
ants Hicks  and  Capper  stated  to  the  plaintiff,  that  it  was 
not  their  practice  to  suffer  any  person  to  appear  and 
take  part  in  any  proceedings  before  them,  as  such  justices 
as  aforesaid,  in  the  character  of  an  attorney  and  advo- 
cate, and  requested  and  ordered  the  plaintiff  to  desist 
from  acting  and  taking  a  part  in  the  said  proceedings  as 
such  attorney  or  advocate  for  Latham  /  and  that  although 
tbey^  the  defendants,  Hicks  and  Capper^  and  the  other 
justices,  were  willing  to  permit  the  plaintiff  to  remain 
and  be  present  in  the  police-office  as  one  of  the  public, 
yet  the  plaintiff  did  not,  nor  would,  on  being  so  re- 
quested, desist  from  acting  and  taking  part  in  the  said 
proceedings  as  such  attorney  or  advocate,  but  absolutely 
refused  so  to  do,  and  maintained  and  asserted  his  right 
to  be  present  in  the  police-office,  and  to  take  a  part  in 
the  said  proceedings,  and  to  act  as  such  attorney  and 
advocate  for  and  on  the  part  and  behalf  of  Latham  the 
informer,  and  unlawfully  and  against  the  will  of  the 
defendants.  Hicks  and  Capper^  and  the  other  justices, 
continued  in  the  police-office  acting  and  taking  part  in 
the  said  proceedings,  as  such  attorney  and  advocate  as 
aforesaid,  in  contempt,  &c.  of  the  said  defendants  and  of 
the  other  last-mentioned  justices,  and  to  the  disturbance 
and  violation  of  due  order  and  decency  in  the  adminis- 
tration of  justice,  and  to  the  hindrance  thereof,  where- 
upon the  defendants.  Hicks  and  Capper^  ordered  the  other 
defendants,  Russell  and  Castle^  being  high  constables  of 
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18SK        Cheltenham^  to  turn  the  plaintifTout  of  the  police-office, 
and  they,  in  parsuance  of  such  order,  did  expel  him 

CoLLirft  1  1         r   11  •     1. 

iijsnimt        therefrom  into  the  public  street,  as  they  lawfully  might 
To  this  plea  there  was  a  general  demurrer  (a). 

Godson  in  support  of  the  demurrer.  The  question 
raised  in  this  case  is,  whether  justices  of  the  peace,  sit- 
ting in  a  judicial  capacity  to  determine  whether  an 
offence  has  been  committed  against  a  penal  statute  which 
authorises  them  to  summon  the  party  accused,  and 
witnesses,  and  to  examine  into  the  matter  of  fiict,  and 
to  give  judgment  or  sentence  for  the  penalty,  subject  to 
an  appeal  to  the  quarter  sessions,  are  bound  by  law  to 
permit  an  attorney  or  advocate  to  be  present  to  assist 
the  informer.  In  Rex  v.  Borron  {b)  it  was  held,  that  an 
attorney  has  no  right  to  comment  on  evidence,  or  to  be 
present,  during  the  investigation  of  a  charge  of  felony 
before  a  magistrate ;  and  in  Cox  v.  Coleridge  (c),  that  the 
prisoner  examined  before  magistrates  on  such  a  charge  is 
not  entitled,  as  of  right,  to  have  a  person  skilled  in  the 
law  present  as  an  advocate  in  his  behalf,  it  being  a  pre- 
liminary investigation  only,  and  not  conclusive.  Those 
cases  do  not  apply  to  the  present,  because  this  is  not  the 
case  of  a  preliminary  inquiry,  but  a  trial.  Daubnejf  v. 
Cooper  (d)  shews  that  the  proceeding  against  a  party  in 
a  summary  manner  to  recover  a  penalty  given  by  sta- 
tute is  of  a  judicial  nature,  and  that  the  justices  before 
whom  such  proceeding  takes  place  constitute  a  court,  at 
which  all  persons  have  a  prima  facie  right  to  be  present 

(a)  There  was  another  plea,  stating  the  matter  of  justification  some- 
what differently ;  but  the  plea  above  stated  involTes  all  the  poinu  upon 
which  the  decision  turned. 

(p)  SJS.iji.452.  (c)  lB.4;a57.  (d)  10  J?.  4^  C  237. 
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[Lord  Tenterden  C.J.  That  case  did  not  decide  tliat  1831. 
the  party  had  a  right  to  be  present  in  his  character 
of  an  attorney,  but  merely  as  one  of  the  public.  a^mnu 
Parke  J.  In  the  present  case  the  party  himself  was 
before  the  justices ;  the  plaintiff  did  not  appear,  pro- 
perly speaking,  in  the  character  of  an  attorney,  but 
of  an  advocate.]  The  authorities  shew  that,  as  the 
magistrates  were  exercising  a  judicial  authority,  and 
determining  whether  an  offence  had  been  committed 
against  a  penal  statute^  they  constituted  an  open  court, 
at  which  all  persons  had  a  right  to  be  present.  If  the 
plaintifl^  therefore,  bad  a  right  to  be  present  as  one  of 
the  public,  he  surely  might  take  notes  of  the  proceed- 
ings with  a  view  to  an  appeal,  if  that  should  after- 
wards become  necessary.  It  was  observed  by  the  Lord 
Chief  Justice  in  Cox  v.  Coleridge  (a),  that  if  the  accused 
might  have  the  assistance  of  an  advocate,  the  same  right 
could  not  be  denied  to  the  accuser*  Now  there  is  cer- 
tainly no  authority  to  shew  that  a  party  on  trial  for  an  of- 
fence before  justices  of  peace  is  entitled,  as  of  right,  to 
have  die  assistance  of  a  professional  man  to  act  as  an  ad« 
vocate ;  but  in  point  of  practice,  it  is  generally  allowed  in 
such  proceedings.  In  the  superior  courts,  where  Judges 
of  great  legal  knowledge  preside,  an  advocate  b  always 
allowed  to  plead,  and  the  right  to  do  so,  indeed,  can 
hardly  be  disputed ;  and  if  so,  k  fortiori,  the  right  must 
equally  exist  in  proceedings  before  justices  of  the  peace, 
who,  from  their  want  of  professional  Jinowledge,  cannot 
be  so  well  able  to  form  a  correct  judgment  on  the  law 
or  the  facts  of  the  cases  brought  before  them.      If  the 
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1831.  privilege  can  be  disputed  on  the  bearing  of  an  inform- 
"  ation  before  justices,  when  they  constitute  an  open  court, 
againu        it  would  be  hard  to  say  how  far  the  right  might  not  also 

be  questioned  in  other  open  courts,  even  the  superior 

ones. 

Lord  Tenterden  C.  J.     The  question  raised  in  this 
case  is  not  whether  any  person  has  a  right  to  be  pre- 
sent on  the  trial  of  an  information  before  a  magistrate 
as  long  as  he  conducts  himself  with  decency  and  pro- 
priety,   nor   whether   any   one,    whether    attorney   or 
counsel,  or  of  any  other  description  of  persons,  may 
or  may  not  be   present  and  take  notes,   and   quietly 
give  advice  to  either  party :  but  the  question  is,  whe- 
ther any  one   is   entitled,  without   permission   of  the 
magistrates,   and  as  a  matter  of  right,  to  attend  and 
take  part  in  the  proceedings  as  an  advocate,  by  ex- 
pounding the  law,  and  examining  the  witnesses*     This 
was  undoubtedly  an  open  court,  and  the  public  had  a 
right  to  be  present,  as  in  other  courts ;  but  whether  any 
persons,  and  loho  shall  be  allowed  to  take  part  in  the 
proceedings,  must  depend  on  the  discretion  of  the  ma- 
gistrates ;  who,  like  other  Judges,  must  have  the  power 
to  regulate  the  proceedings  of  their  own  courts.     The 
superior  courts  do  not  allow  every  person  to  interfere  in 
their  proceedings  as  an  advocate,  but  confine  that  privi- 
lege to  gentlemen  admitted  to  the  bar  by  the  members 
of  one  of  the  inns  of  court.     They  do  not  allow  attor- 
neys to  act  as  advocates ;  and  in  one  of  them  (the  Court 
of  Common  Pleas),  even  all  gentlemen  of  the  bar  are 
not  allowed  to  exercise  all  the  duties  of  advocates ;  but 
the  full  privilege  of  so  doing  is  confined  to  those  who 
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are  of  the  degree  of  the  coif.     So  doctors  of  the  civil        16S1. 

law  are  not  entitled  to  act  as  advocates  in  the  courts  at       ^ 

Coixiut 

Westminster^  although  they  may  do  so  by  special  per-  a^amtt 
mission  of  those  Courts.  So  at  the  quarter  sessions,  the 
justices  usually  require  that  gentlemen  of  the  bar  only 
should  appear  as  advocates ;  but,  in  remote  places,  where 
they  do  not  attend,  members  of  the  other  branch  of  the 
profession  are  permitted  to  act  as  advocates.  Persons 
not  in  the  legal  profession  are  not  allowed  to  practise  as 
advocates  in  any  of  these  courts.  On  the  hearing  of  an 
information,  the  magistrates,  having  the  discretionary 
power  to  regulate  the  proceedings  of  their  own  courts, 
may  decide  who  shall  appear  as  advocates,  and  whether, 
when  the  parties  are  before  them,  they  will  hear  any  one 
but  them.  It  may  be,  and  is,  in  some  cases,  very  con- 
venient that  magistrates  should  hear  counsel  or  attorneys 
as  advocates,  and  allow  them,  as  they  frequently  do, 
to  expound  the  law,  examine  witnesses,  and  reason 
on  the  facts;  but  it  has  never  been  decided  that  any 
one  can  claim,  as  a  right,  to  act  in  that  capacity,  with- 
out the  consent,  and  against  the  will  of  the  magis- 
trates. Any  person,  whether  he  be  a  professional  man 
or  not,  may  attend  as  a  friend  of  either  party,  may  take 
notes,  may  quietly  make  suggestions,  and  give  advice ; 
but  no  one  can  demand  to  take  part  in  the  proceedings 
as  an  advocate,  contrary  to  the  regulations  of  the  court 
as  settled  by  the  discretion  of  the  justices.  It  may  be 
said,  that  a  denial  of  this  right  in  proceedings  before 
magistrates,  will  be  a  hardship  on  the  parties.  I  cannot 
accede  to  that  opinion  ;  on  the  contrary,  I  think  it  may 
be  for  the  benefit  of  the  parties  that  such  right  should 
not  be  admitted.  If  the  informer  may,  as  a  matter  of 
right,  demand  that  a  professional  advocate  shall  be  beard 
Vol.  II.  X  X  for 
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1881.  for  hiniy  though  he  himself  be  present,  the  accused  must 
have  the  same  right.     The  consequence  would  be,  that 

aganui  the  parties  would  in  most  cases  be  put  to  a  heavy  and 
grievous  expense.  My  own  opinion  is,  that,  in  genera)^ 
the  ends  of  justice  will  be  sufficiently  well  attained  in 
these  summary  proceedings  by  hearing  only  the  parties 
themselves  and  their  evidence,  without  that  nicety  of 
discussion,  and  subdety  of  argument,  which  are  likely 
to  be  introduced  by  persons  more  accustomed  to  legal 
questions.  For  these  reasons,  I  think  that  the  judgment 
of  the  Court  must  be  for  the  defendant. 

LiTTLEDALB  J.  I  am  of  tlic  Same  opinion*  Every 
court  of  justice  has  the  power  of  regulating  its  own  pro- 
ceedings. In  the  superior  courts  in  Westminster  Hall^ 
when  barristers  attend,  they  only  are  permitted  to  act  as 
advocates.  Perhaps  if  they  did  not  attend,  attorneys 
might  be  heard  as  advocates.  There  is  a  difference  even 
in  the  superior  courts  in  this  respect  In  the  Common 
Pleas  barristei*s  only  of  a  certain  rank  and  degree  are 
permitted  to  plead.  Here  the  right  claimed  is  for  all  per- 
sons to  attend  as  advocates.  The  plaintiff,  indeed,  is  an 
attorney  of  one  of  the  superior  courts,  but  he  can  derive 
no  right  from  that  character  to  act  as  an  advocate  in 
a  proceeding  before  a  magistrate.  It  seems  to  me,  as 
magistrates  have  a  right  to  regulate  their  own  proceed- 
ings, they  must,  consequently,  have  autliority  to  decide 
whether  advocates  shall  or  shall  not  be  permitted  to 
plead  before  them,  though  in  cases  of  difficulty  it  may 
be  desirable  and  advisable  that  the  liberty  should  be 
granted.  I  am  therefore  of  opinion,  as  to  the  present 
case,  that  the  plaintiff  had  no  right  to  take  part  in  the 
proceedings,  or  in  the  examination  of  the  witness,  as 

an 
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an  &dvocat^  without  the  permission  of  the  magistrates,        1831. 
an^  oooaequentlv,   that  the   alleged  trespass  is   well 

CoLUKK 

justified.  against 


Parke  J.  My  opinion  in  this  case  is  not  founded  in 
any  d^^ee  on  that  part  of  the  plea  wherein  it  is  alleged 
that  the  plaintiff  was  taking  notes  of  the  evidence  of  a 
witness  then  under  examination,  but  on  the  other  part, 
where  it  is  stated  that  he  was  acting  and  interfering 
in  the  proceedings  and  in  the  examination  as  an  attor- 
ney or  advocate  on  behalf  of  the  informer,  and  that 
the  justices  told  him  it  was  not  their  practice  to  suffer 
any  person  so  to  do,  and  requested  him  to  desist, 
but  were  ready  to  permit  him  to  remain  in  the  police- 
office  as  one  of  the  public ;  that  he,  asserted  his  right 
to  be  present,  and  to  take  a  part  in  the  proceedings, 
and  to  act  as  such  attorney  or  advocate  on  behalf  of 
the  informer,  and  that  he  did,  against  the  will  of  the 
justices,  continue  in  the  office  acting  and  taking  a 
part  in  the  proceedings,  as  such  attorney  or  advocate. 
I  am  of  opinion  that,  in  point  of  law,  this  plea  is  a 
good  justification.  It  is  undoubtedly  so,  unless  it  can 
be  made  out  that  all  the  king's  subjects  have  a  right 
to  attend  a  court  of  this  description,  not  merely  to 
act  as  professional  advisers,  but  to  take  part  in  the  pro- 
ceedings in  the  examination  of  witnesses,  and  to  act  as 
an  advocate  usually  does.  Now,  it  is  impossible  to 
say  that  all  the  king's  subjects  have  a  right  to  act 
as  professional  assistants,  in  the  way  in  which  this  plain- 
tiff has  claimed  to  do  it,  either  to  the  party  accusing 
or  accused.  AH  may  be  present,  and  either  of  the 
parties  may  have  ap  rofessional  assistant  to  confer  and 
consult  with,  but  not  to  interfere  in  the  course  of  the 
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183 1.       proceedings.     No  person  has  a  right  to  act  as  an  advo- 

cate  without  the  leave  of  the  court,    which   must  of 
C0L1.1KR 

agniust  necessity  have  the  power  of  regulating  its  own  proceed- 
ings in  all  cases  where  they  are  not  already  regulated 
by  ancient  usage.  In  the  superior  courts,  by  ancient 
usage,  persons  of  a  particular  class  are  allowed  to 
practise  as  advocates,  and  they  could  not  lawfully  be 
prevented ;  but  justices  of  the  peace,  who  are  not  bound 
by  such  usage,  may  exercise  their  discretion  whether 
they  will  allow  any,  and  what  persons,  to  act  as  advo- 
cates before  them.  Here,  the  plaintiff  having  insisted 
upon  the  right  to  act  as  advocate,  the  defendants  were 
justified  in  committing  the  alleged  trespass. 

Taunton  J.  I  am  of  the  same  opinion*  The  de- 
cision in  this  case  will  not  be  an  authority  for  saying 
that  a  person  in  a  police-office  has  no  right  to  take 
notes,  but  that  he  has  no  right  to  act  as  an  advocate  for 
an  informer  in  a  proceeding  on  a  penal  statute,  without 
leave  of  the  justices.  On  such  occasions,  they  have 
the  same  discretion  which  every  other  court  has,  to 
regulate  their  own  proceedings.  The  judgment  of  the 
Court  must  be  for  the  defendants. 

Judgment  for  the  defendants. 

Justice  was  to  have  argued  for  the  defendants. 


IN  TH£  First  Year  of  WILLIAM  IV.  678 

1831. 


(2;ase 


MOUNTNEY  against  WaTTON.  Tuesday, 

^  June  7Ui. 

for  libel.     The  declaration  stated  that  the  de-  Declaration   QSi9^l^z 
fendanty   contriving    to   injure    the  plaintiff,    and  defendant  in- 
to cause  it  to  be  believed  that  he  had   been  and  was  cause  it  to  be 
guilty  of  feloniously  stealing  a  horse^   composed   and  ti,e  plaintiff 
published  in  a  newspaper  a  libel  of  and  concerning  the  ^"n^ougiy^^ 
plaintiff,  containing  the  matter  following  of  and  concern-  *'^l!'^^^°"** 
ing  him,  viz. :  —  "  Horse-stealer.     Charles  Motmtncv^  a  I'bel  concem- 

^  ^  ^  ^  ing  him.    The 

native  o(  Derhy^  was  taken  into  custody  in  this  town  on  libel,  as  set  out, 

,  ,  was  headed 

Saturday  night  on  suspicion  of  having  stolen  a  grey  «  Horse, 
horse^  the  property  of  Mr.  Thomas  Adda'iejf  of  Slonej  then  aileged 
Shropshire.     Information   was  given  to  Mr.  Boivdier,  JjffVas  taken" 
solicitor,  who  happened  to  be  constable  for  the  night,  ^f  hrvfng^**''''" 
that  such  a  character  was  at  the  White  Horse,  Fran/cwell*  **°'«"  *  *»o"f» 

by  a  constable 

Mr.  B.,  with  Heuward  the  police  officer,  went  in  search  ^ho  was  in- 
formed that 

of  him,  and  found  him  asleep  in  bed.     Het/ward  Rwoke  ''suchacha. 

r&cter*'  was  at 

him,  and  asked  where  he  left  the  grey  horse  ?     He  im*  a  certain  public 

mediately  answered  *  Chester ;'  but  on  looking  round,  went  on  to 

and  observing  who  put  the  question,  he  denied  all  know*  gtancw^of  ^«- 

ledge  of  the  horse."     The  libel,  as  set  out  in  the  de-  Sfp".?;^^^'' 

claration,  went  on  to  state  that  the  plaintiff  was  after-  ""^  ultimately 

'  that,  having 

wards  conveyed  in  custody  to  a  house  where  he  had  obuined  per- 
mission to  go 

requested  to  be  lodged;  that  while  there,  he  was  per-  out  of  the  con- 
stable's sight, 
he  made  his  escape^  but  was  retaken  and  confined  in  gaol  for  examination.     Innuendo,  that 
the  plaintiff  was  guihy  of  feloniously  stealing  a  honse. 

The  defendant  pleaded  the  general  issue,  and  then  a  justification  as  to  all  parts  of  the 
libel  except  the  word  **  horse-»tealcr,"  setting  out  in  this  latter  plea  the  several  circum- 
stances related  in  the  lil>el : 

Held,  that  as  the  declaration  alleged  that  the  libel  was  intended  to  convey  a  charge  of 
felony,  and  this  intent  was  nol  denied  by  the  plea,  the  statement  of  circumstances  of  sus- 
picion to  excuse  part  of  the  libel,  was  no  sufficient  justification  :  although  semOle,  that  where 
a  libel  contains  propositions  that  may  be  separated  from  each  other,  one  may  be  justified 
•part  from  the  rest. 
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1831.        mitted  by  the  person  in  whose  charge  he  was  to  go  into 
"■"'~"       a  separate  room,  lor  the  purpose,  as  he  said,  of  speaking 

MOUNTNST 

againit  with  one  of  the  family;  that  he  escaped,  as  was  sup- 
posed, through  the  window  of  that  room,  and  that  be 
was  afterwards  retaken,  and  confined  in  gaol  for  further 
examination*  To  this  recital  of  the  libel  was  added  the 
following  mnuendo :  —  ^^  Then  and  there  by  the  said 
libellous  matter  intending  and  meaning  that  he  the  said 
plaintiff  had  been  and  was  guilty  of  feloniously  stealing 
a  horse." 

The  defendant  pleaded,  first,  the  general  issue ;  and, 
secondly,  as  to  composing  and  publishing  the  supposed 
libel,  '*  save  and  except  as  to  the  words  *  horse  stealer^ 
part  of  the  said  supposed  libels*  that  the  grey  horse,  the 
property  of  the  said  T.  A.  in  the  libel  named  (he  the 
said  T.  A.^  then  living  at  S*  in  Staffordshire)^  had  been 
supposed  to  have  been  feloniously  stolen,  and  that  in^ 
formation  having  been  thereupon  given  to  the  said  W 
Bcnodler  in  the  supposed  libel  named,  he  being  a  nights 
constable,  &c.,  that  the  plaintiff  was  suspected  of  having 
stolen  the  said  horse,  and  was  at  a  house  called  the 
White  Horse^  situate  in  a  suburb  of  the  said  town,  to 
wit,  Frankwell^   in  the  libel  mentioned;    he  £•  being 
such  constable,  and  having  reasonable  cause  to  suspect 
that  the   said  horse  had  been  feloniously  stolen,  and 
suspecting  the  plaintiff  to  have  stolen  the  same,  and  one 
J.  Het/ward  in  the  supposed  libel  named,  being  a  police 
officer  for  the  town  and  liberties  of  Shrewsbury ^  including 
Frankwell^   and  also  suspecting  as  aforesaid,  went  in 
search  of  the  plaintiff  at  the  said  White  Horse^  Franks 
wdlf  and  there  found  him  asleep  in  bed*      The  plea 
went  in  the  same  manner  through  the  whole  narrative  of 
the  libel,  as  stated  in  the  declaration,  and  concluded  by 

justifying 
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justifying  in  the  usual  form,  except  as  in  the  intro-        ISSL 
ductory  part  of  the  plea  was  excepted. 

The  plaintiff  demurred  to  this  last  plea,  assigning  for  ^igmnit 
causes,  that  it  was  pleaded  to  part  only  of  the  libel  in 
the  declaration  mentioned,  whereas  the  libel  was  one 
and  not  divisible ;  and  also  that  the  plea  did  not  allege 
any  facts  which  justified  the  libel  as  explained  by  the 
innuendo  in  the  declaration ;  and,  further,  that  it  con- 
tained no  answer  in  &ct  to  the  declaration,  and  that  it 
amounted  only  to  the  general  issue,  &c.  Joinder  in 
demurrer. 

Bm  V,  Bichards  in  support  of  the  demurrer.  There 
are  two  questions  in  this  case :  First,  whether,  to  a  de- 
claration for  libel,  a  justification  of  part  may  be  pleaded^ 

Secondly,  whether,  omitting  the  word  ^'  horse-stealer,'' 

* 

the  declaration  in  this  case^  which  charges,  by  innuendo, 
that  the  libel  conveyed  an  imputation  of  felony,  be  suf- 
ficiently answered  by  a  plea  setting  out  mere  circum- 
stances of  suspicion.  As  to  the  first  point,  Clarkson  y. 
LmiDSon  {a)  will  be  referred  to  on  the  other  side ;  but  it 
might  (if  necessary)  be  questioned,  whether  the  judg- 
ment in  that  case  was  well  founded.  The  matter  justi- 
fied there  was  not  the  libel  complained  of.  If  the 
plaintiff  had  proved  no  more  than  the  words  which  the 
plea  professed  to  answer,  he  would  have  been  nonsuited ; 
and  the  argument  used  by  three  of  the  Judges,  that  the 
defendant  ought  to  be  allowed  to  shew  by  his  plea  what 
would  exempt  him  from  part  of  the  damages  claimed, 
appears  inconsistent  with  general  rules ;  the  true  test  of 
a  plea  being,  not  whether  it  goes  to  mitigate  the 
damages,  but  whether  it  denies,  or  confesses  and  avoids, 

(a)  6  BhusJi,  266.  587. 

X  X  4  the 
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1881.       the  matter  charged  in  the  declaration.     But  at  all  events 
— "■"        that  case  is  distinguishable  from  the  present,  for  tlie  word 
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agaitui  "  horse-steal er"  here  is  essentially  connected  with  the  re- 
maining part  of  the  libel,  and  gives  the  sling  to  the  whole. 
The  narrative  of  the  libel,  if  understood  (according  to  the 
principle  laid  down  in  Woolnoth  v.  Meadows  {a) }  in  the 
sense  which  ordinary  persons  would  give  it,  clearly  car- 
ries on  the  imputation  conveyed  in  the  introductory 
word.  The  case  is  like  that  of  Lewis  v.  Clement  (6), 
where  a  narrative  of  proceedings  in  the  insolvent  debtors' 
court  was  headed  ^'  Shameful  conduct  of  an  attorney.'' 
No  attempt  was  made  in  that  case  to  give  a  separate 
justification  of  the  prefatory  words,  although  that  course 
might  as  well  have  been  taken  tliere  as  in  this  case. 
Secondly,  the  words  in  the  body  of  the  libel,  taken  in 
their  ordinary  sense,  do  import  that  the  plaintiff  had 
been  guilty  of  horse  stealing;  and  the  innuendo  fixes 
that  meaning  upon  them.  The  plea,  then,  as  to  this, 
does  not  properly  confess  and  avoid.  It  confesses  pub- 
lication, but  does  not  avoid  by  justifying  to  the  full 
extent  of  the  libel;  for  it  only  states  grounds  of  sus- 
picion. 

Wkateley  contr^.  Clarkson  v.  Lawson  (c)  is  in  point, 
and  there  is  no  authority  for  saying  that  where  an  alleged 
libel  is  in  its  nature  divisible,  one  part  may  not  be 
separately  justified.  In  Stiles  v.  Nokes  (rf),  referred  to 
by  Tindal  C.  J.  in  Clarkson  v.  Lawson^  it  seems  to  have 
been  the  opinion  of  all  the  Court,  that  particular  parts 
of  the  libel  might  have  been  justified,  if  the  parts  which 
the  justification  was  meant  to  cover  had  been  sufficiently 

(a)  5  East,  463.  (6)  5  B.  tj-  A.  702. 

(c)  6  Jiingh,  .587.  (d)  7  EaU,  495. 

dis- 
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distinguished.  Where,  indeed,  the  plea  professes  to  183 1. 
answer  the  declaration  as  to  every  part  of  the  libel  -set  ' 
out,  it  may  be  considered  defective  if  it  fail  in  justifying  agamu 
any  matter  in  which  an  imputation  is  conveyed;  as  in 
Johns  V.  Gittings  (a),  where  the  libel  charged  the  plain- 
tiff with  stealing  cloth  and  velvet,  and  the  plea,  pur- 
porting to  be  a  general  answer,  justified  only  as  to  the 
stealing  of  velvet.  Lewis  v.  Clement  (i),  referred  to  on 
the  other  side,  is  also  an  instance  of  this  kind.  But  it  is 
otherwise  where  the  plea  only  professes  to  excuse  one 
part  of  the  libel ;  and  although  such  part  may  be  set  out 
in  the  declaration  as  connected  with  other  matter,  yet, 
if  it  be  in  its  nature  separable,  it  may  be  treated  as 
forming  an  independent  proposition.  Thus,  in  Lord 
C  Chtrchill  v.  Hunt  {c\  the  declaration  stated  that  an 
accident  had  happened  by  the  collision  of  two  carriages, 
which  took  place  without  any  fault  in  the  plaintiff,  but 
that  the  defendant  published  a  libel  of  and  concerning 
such  accident,  imputing  it  to  misconduct  in  him.  The 
plea  in  justification  stated  that  the  accident  mentioned 
in  the  supposed  libel,  was  the  same  with  that  referred 
to  in  the  introductory  part  of  the  declaration;  and  it 
then  stated  that  the  said  accident  happened  by  two 
carriages  coming  together,  and  by  the  plaintifTs  mis- 
conduct. The  jury,  having  found  for  the  defendant 
on  the  justification,  but  for  the  plaintiff  as  to  a  part 
of  the  libel  not  justified  (relating  to  a  circumstauce 
connected  with  the  accident),  it  was  contended  that 
the  verdict  upon  the  justification  was  in  effect  a  find- 
ing that  the  Defendant  had  not  published  a  libel  con- 
cerning the  accident  mentioned  in  the  declaration,  and 

(«)  Cro.  Eliz.  239.  (6)  3  B.  cj  A,  702.  (c)  2  B,  j;  A.  685. 

that 
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1881.  that  such  accident  as  there  mentioned  bad  not^  in 
&ct,  occurred,  it  being  described  in  the  pleadings  as  an 

c^fffiMC  accident  resulting  from  a  collision  of  carriages  without 
iefavU  in  the  plaintiff.  This  Court,  however,  held  that 
the  collision,  and  the  absence  of  fault  in  the  plaintiff, 
might  be  considered  as  two  independent  propositions, 
and  that  the  jury,  by  finding  in  favour  of  the  justifica- 
tiouy  had  negatived  the  last  and  not  the  first.  In  the 
present  declaration,  the  part  which  complains  of  a  libel 
imputing  felony  may  be  separated  from  that  which 
merely  sets  out  a  narrative  alleging  circumstances  of 
suspicion ;  and  the  latter  may  be  answered  by  a  distinct 
justification.  The  body  of  the  paragraph  stated  in  the 
declaration  charges  nothing  more  than  that  the  plaintiff 
was  arrested  for  horse-stealing,  and  that  certain  grounds 
appeared  for  suspecting  him  of  that  offence.  The  in- 
nuendo goes  fiirther ;  but  if  that  be  too  extensive,  the 
defendant  ought  not  to  be  prejudiced*  It  is,  in  fact, 
too  large.  [Lord  Tenterden  C.  J.  That  would  be  a 
question  for  the  jury  on  a  trial.  The  words  ^^  such  a 
character"  must  surely  refer  to  the  term  *< horse- 
stealer."] 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
plea  is  not  sufficient.  The  declaration  states  that  the 
defendant  published  a  libel  with  intent  to  cause  it  to  be 
believed  that  the  plaintiff  had  been  guilty  of  feloniously 
stealing  a  horse.  If  the  words  of  the  alleged  libel  did 
not  amount  to  a  charge  of  felony,  the  defendant,  on  a 
trial,  would  have  succeeded  upon  the  general  issue,  and 
without  any  justification.  But  if  the  words  declared 
upon  do  impute  an  actual  felony,  as  the  declaration 
charges,  then  a  justification  merely  setting  out  that  the 

plaintiff 
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plaintiff  was,  on  certain  grounds,  suspected  of  stealing,        1881. 
cannot  be  any  answer.     I  do  not,  however,  mean  to     ^, 

MOUKTKKT 

lay  it  down  that  where  an  alleged  libel  is  divisible,  one       ^asnintt 
part  may  not  be  justified  separately  from  the  rest,  if  a 
proper  justification  can  be  made  out. 

LiTTLEDALE  J.  The  gist  of  the  whole  matter  im« 
puted  by  this  libel  is  contained  in  the  word  *^  horse- 
stealer." The  rest  is  a  statement  of  facts,  from  which 
the  imputation  contained  in  that  word  is  deduced.  And 
the  declaration  avers,  in  the  beginning,  and  in  conclusion 
by  way  of  innuendo,  that  the  intention  was  to  impute 
felony.  The  justification  only  states  circumstances  which 
induce  suspicion,  and  is,  therefore,  no  sufficient  answer. 
And  these  circumstances  all  tend  to  the  one  conclusion, 
which  is  contained  in  the  word  ^*  horse  stealer."  In 
such  a  case,  I  think  a  defendant  cannot  excuse  parts  of 
a  libel  as  grounded  on  matter  of  suspicion,  unless  he  can 
justify  that  which  is  the  result  of  the  whole. 

Parke  J.  It  is  unnecessary  in  this  case  to  give  an 
opinion  whether  or  not  a  defendant  may  justify  any 
distinct  part  of  a  libel,  though  I  am  rather  of  opinion 
that  he  may.  But  here  it  is  charged  in  the  declaration 
that  the  libel  imputed  felony  to  the  plaintiff;  the  defend- 
ant confesses  that  by  his  plea,  and  only  justifies  by 
ailing  circumstances  of  suspicion.  Such  a  plea  is  no 
answer. 

Taunton  J.  concurred. 

Judgment  for  the  plaintiff. 
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Tuetday,  DoE  dcm.  MoNTAGUE  GoRE,  Esquiic,  agaifist 


June  7tb. 


William  Gore  Langton,  Esquire. 


Edward  Gore,      T^*  JECTMENT  Oil  the  demise  of  Montague  Gore,  Esq.j 


by  his  will  -■--'      n   n  >-»  •        i  *•   r»  j 

made  in  Feb-  ot  Barrorjo  Court  in  the  county  of  Somerset^  as  de- 

vl»w?all  his    '  visee  under  the  will  of  Ed-ward  Gore^  Esq.,  formerly  of 

manor,  or  re- 
puted manor  of  Barrow  Minchin^  in  the  county  of  Somerset^  with  the  mansion-bouse  called 
harrow  Court  thereunto  belonging,  and  the  park,  and  also  all  his  freehold  mrMuages, 
lands,  tenements,  and  hereditaments  thereunto  belonging,  situate  in  the  parish  of  Barrow 
Minchin  ami  Barrow  Gumei/,  to  trustees  to  the  use  of  his  eidcut  son  IV.  G.  LangLtfn^ 
for  twenty  years  from  the  day  of  the  testator's  death,  and  after  the  determination  of  that 
estate,  to  the  use  of  the  first  and  other  sons  of  the  testator's  younger  son  Charles  Gore  in 
tail  male;  remainder  to  testator's  grandson  J.  G,  Langton ,  and  his  sons  in  tail  male :  and 
he  directed  that  the  persons  so  taking  these  estates  in  tail  mak',  should  assume  and  use 
the  name  of  Gore.  He  then  disposed  of  other  parts  of  his  real  property  situate  in  various 
counties,  and,  among  other  legacies,  he  bequeathed  to  his  executors  all  arrears  of  rent  due 
from  any  tenarUs  of  his  estates  in  the  jxirish  of  Barrow^  to  be  laid  out  upon  the  farms,  &c. 
appurtenant  thereto ;  and  he  charged  bis  said  estate  at  Barrow  with  certain  annuitiea. 
He  bequeathed  the  residue  of  his  personal  property  to  his  son  Charles  Gore.  It  appeared 
manifestly  from  the  whole  of  the  will,  that  his  intention  was  to  dispose  thereby  of  all  hia  real 
estate.     The  testator  died  in  March  1801. 

The  estate  and  manor  of  Barrow  had  been  in  the  testator's  family  for  several  generations. 
In  October  1 800  he  purchased  a  farm  and  premises,  which  adjoined  to  and  were  in  some 
parts  intermixed  with  the  Burrow  estate,  and  which  were  situate  in  the  parish  of  Barrow 
Minchin  and  Barrow  Gurnej/.  That  parish  contained  two  hamlets,  Barrow  Minckin  and 
Barrow  Gurncy. 

The  manor  of  Barrow  Minchin  was  a  reputed  manor,  without  courts,  quit  rents,  or  free- 
hold tenants.  It  extended  beyond  the  hamlet  of  the  same  name,  and  comprised  lands  in 
the  other  hamlet.  The  gamekeeper  of  the  manor  of  Barrow  Minchin  had  been  in  the 
habit  of  shooting  over  th^  lands  in  question  for  several  years  before  and  after  they  were 
purchased  by  the  testator,  both  in  the  time  of  the  testator  and  of  the  defendant 

The  testator,  upon  the  marriage  of  his  eldest  son,  had  settled  upon  him  considerable 
estates  at  a  distance  from  Borrow  Court.  The  son  acquired  also  property  by  his  wife, 
whose  name  [Langton)  he  took  ;  and  upon  his  marriage  he  fixed  his  residence  upon  one 
of  the  estates  so  acquired,  at  a  distance  from  Barrow  Court. 

On  ejectment  brought  by  M,  G.,  son  of  Charles  Gore,  the  second  son  of  the  testator, 
to  recover  the  farm  and  premises  purchased  by  the  testator  in  Ocioher  1800:  Held,  (on 
a  special  case  submitted  to  the  Court,  first,  that  the  date  of  the  purchase;  the  situation 
of  the  lands  in  question  ;  the  fact  of  JrUUnm  Gore  Langtitn  being  eldest  &on  of  the  testator, 
and  having  married  a  lady  of  fortune,  and  taken  her  surname ;  and  that  the  ancient  seat  of 
the  Gore  family  was  at  Barrow,  the  eldest  son  residing  at  anotlier  place,  were  admissible 
in  evidence  to  explain  the  intention  of  ttie  testator. 

Held,  secondly,  that  as  the  intention  of  the  teMator  appeared  manifest  from  the  whole  of 
the  will  (if  the  words  *'  thereunto  belonging  "  had  not  been  in  it)  that  the  lands  in  ques- 
tion should  pass  as  part  of  his  Bamnv  estate,  and  as  a  jury  might  have  inferred  from  the 
fact  of  the  gamekeeper  of  tlie  manor  having  shot  over  the  lands  in  question,  that  they  were 
within  the  limits  and  part  of  the  manor,  and  it  was  left  to  the  Court  to  draw  such  con- 
clusions as  a  jury  might  have  drawn ;  the  words  thereunto  belonging  might  be  understood 
to  mean,  in  a  popular  vense  at  least,  **  situate  within  the  manor ;  "  and,  consequently,  that 
the  land  in  question  passed  by  the  will. 

J'4a-i-  ';/■  the 
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the  same  place,  his  grandfather,  against  William  Gore        1831* 
LangtoTiy  Esq.,  of  JSeuoton  Parky  in  the  said  county,        — — 

^  ^  DoK  dem, 

eldest  son  and  heir  at  law  of  the  said  Edward  Gore,  for  Cork 
lands  in  the  parish  of  Bairorm  Minchiii  and  Barrow  Langtok. 
Guniey  in'  the  said  county.  At  the  trial  a  verdict 
was  taken  for  the  lessor  of  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  the  following  case;  it 
being  open  to  the  Court,  if  necessary,  to  draw  such 
conclusions  in  point  of  fact  as  the  jury  might  have 
formed,  and  power  being  reserved  to  the  defendant  to 
object  to  such  parts  of  the  evidence  as  he  might  consider 
to  have  been  improperly  admitted  at  the  triah  — 

The  will  was  made  on  the  3d  of  Fehmary  1801,  and 
the  testator  died  seised  in  fee  of  the  premises  on  the 
27th  of  March  in  the  same  year. 

The  devise  under  which  the  lessor  of  the  plaintiff 
claimed  was  the  first  devise  in  the  will,  and  was  as  fol- 
lows :  —  "I  give  and  devise  all  that  my  manor  or  re- 
puted manor   of   Barrow   Minchin   in   the   county   of 
Somerset,  together  with  the  mansion-house  called  Bar^ 
row  Courty  thereto  belonging,  and  the  park,  and  also  all 
and  singular  my  freehold  messuages,  lands,  tenements, 
and  hereditaments  thereunto  belonging,  situate,  lying, 
and  being  in  the  parish  of  Barrow  Minchin  and  Barrow 
Gurney,  in  the  county  of  Somerset  aforesaid,  unto  A.y 
B,y  C,  and  Z).,  trustees,  and  their  heirs,  to  the  use  of 
my  son  W.  G.  Langton  and  his  assigns  during  the  term 
of  twenty  years  from  the  day  of  my  death."     (A  devise 
was   here   added   to   support  contingent  remainders.) 
^^  And  after  the  determination  of  the  said  term  of  twenty 
years,  to   the  use  of  the  first,  second,  third,   fourth, 
fifth,  and  all  and  every  other  the  son  and  sons  of  the 
body  of  my  son  Charles  Gore,  lawfully  begotten,  sever- 

~"  ally 
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18S].        ally  and  successively  in  remainder,  &c.,  and  the  several 
^      7"        find  respective  heirs  male  of  the  bodies  of  all  such  sons» 

Dob  dcm.  ^ 

GoEE         &c. ;  the  elder  and  his  heirs  male  being  always  preferred. 
Lawqtok.      In  de&ult  of  such  issue,  the  same  property  was  devised 
to  the  use  of  John  Gore  Langtqn^  third  son  of  W,  G. 
LangtoTiy  for  life,  and  afterwards  of  his  first  and  other 
sons  in  tail  male ;  and  failing  such  issue,  to  the  use  of  the 
testator's  right  heirs.   The  following  clause  was  added :  — 
"  And  I  do  hereby  will  and  direct  that  the  person  or  per- 
sons (except  my  said  son  William  Gore  Langton)^  who 
shall  from  time  to  time  become  entitled  to  the  heredita- 
ments and  premises  hereinbefore  devised  under  or  by 
virtue  of  any  of  the  limitations  aforesaid,  shall  take  and 
use  the  surname  of  Gore  only,  and  the  arms  of  my  family, 
and  shall  have  them  duly  registered  in  the  college  of 
arms."     The  testator  then  devised  other  estates  to  the 
use  of  his  son  Charles  Gore  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  and  in  default  of 
such  issue,  to  the  use  of  John  Gore  LangtoUy  third  son 
of  JV,  G.  Langton  for  life,  and  his  first  and  other  sons  in 
tail  male;  and  in  default  of  such  issue,  there  was  a  like 
devise  to  another  grandson,  and  ultimately  to  the  tes- 
tator's right  heirs.     There  was  no  direction  in  this  part 
of  the  will  for  taking  the  name  of  Gore.     After  several 
other  bequests,  which  are  noticed  (as  far  as  it  is  neces- 
sary to  advert  to  them)  in  the  judgment  of  the  Court, 
the  testator  added,  —  **  And  as  concerning  the  rents, 
issues,  and  profits  of  my  manors  or  reputed  manors, 
messuages,  lands,  tenements,  and  hereditaments,  with 
all  rights,  members,  and  appurtenances  thereunto  be- 
longing first  hereinbefore  devised  to  the  said  trustees 
and  their  heirs   in   trust  as   aforesaid,   (except   those 
limited  in  use  -to  W.  G.  Langton  and  his  assigns  for 

the 
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the  term  of  twenty  years,)  I  do  hereby  direct  that  the        1831. 
same  rents,  issues,  and  pro6ts  shall  be  laid  out  and 

Doe  dein. 

invested  by  my  said  trustees  at  interest  in  the  funds,  in        Gokb 

against 

trust  as  to  the  sum  of  4000/.  for  the  younger  children  Immoton. 
of  my  said  son  Charles  GorCy  to  be  equally  divided 
amongst  them;  and  as  to  all  the  residue  of  the  said 
rents,  and  the  interest  and  dividends  of  the  monies  over 
and  above  the  4000/.,  in  trust  that  they,  my  trustees, 
shall  lay  out  and  invest  the  same  in  the  purchase  of  an 
estate  in  fee-simple,  being  contiguous  to  my  said  manors 
and  estate  at  Barrow  aforesaid,  or  as  near  thereto  as 
may  be ;  which  said  estate  so  to  be  purchased  I  direct 
shall  be  conveyed  to  the  same  uses,  upon  the  same 
trusts,  and  to  and  for  the  same  intents  and  purposes  as 
are  hereinbefore  limited,  expressed,  and  declared  of  and 
concerning  my  said  manors,  messuages,  lands,  tene* 
ments,  and  hereditaments  at  Barrow  aforesaid,  or  as 
near  thereto  as  the  nature  of  the  case  and  circumstances 
may  admit"  The  will  then  proceeded  thus :  —  "  And 
I  give  and  bequeath  unto  my  executors  hereinafter  named 
all  arrears  of  rent  which  shall  be  due  to  me  at  the  time 
of  my  death  from  any  tenant  or  tenants  of  my  estates  in 
the  parish  of  Barrow  aforesaid,  upon  trust  to  lay  out  the 
same  in  repairing  the  farm-houses  and  buildings  appur- 
tenant thereto,  and  in  draining  the  lands  for  the  best  and 
utmost  improvement  of  the  same."  He  also  left  two 
annuities,  charged  upon  his  *^  said  estate  at  BarrowJ* 
And  he  gave  all  the  residue  of  his  personal  estate,  charged 
and  chargeable  as  was  before  mentioned,  to  his  son 
Charles  Gore, 

The  estate  and  manor  of  Banow  appeared  to  have 
been  in  the  testator's  family  for  several  generations.  The 
ihrm  and  premises  for  which  this  ejectment  was  brought, 

adjoined 
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1831.        adjoined  to  and  were  in  some  parts  intermixed  with  the 
ancient  Barrow  estate,  and  were  situate  in  the  parish  of 

Dor  dem. 

Gore  Barroiv  Minchiji  and  Barrow  Gurney.  They  were  pur- 
Lamotok.  chased  by  the  testator,  and  conveyed  to  him  by  deeds 
of  lease  and  release  dated  21st  and  24th  of  October 
1800.  The  manor  of  Barrow  Minchin  is  a  reputed 
manor,  without  courts,  quit  rents,  or  freehold  tenants. 
There  are  two  hamlets  in  the  parish  of  Barrow  Mitt" 
chin  and  Barrow  Gurnei/^  one  called  the  hamlet  of 
Barrow  Minchin^  and  the  other  the  hamlet  of  Bairow 
Gurney*  The  limits  of  the  manor  of  Barrow  Minchin 
extend  beyond  the  hamlet  of  that  name,  and  comprise 
lands  in  the  hamlet  of  Barrow  Gurncy,  Some  ancient 
leases,  from  among  the  muniments  of  the  Barrow 
estate,  were  set  out  in  the  case,  but  were  not  taken  into 
consideration  by  the  Court,  for  the  reason  assigned  in 
the  judgment.  The  gamekeeper  of  the  manor  of  Bar^ 
row  Minchin  had,  from  the  year  1780,  and  while  the 
testator  and  the  defendant  respectively  were  lords  of 
the  manor,  been  in  the  habit  of  shooting  over  the  land 
in  question.  It  was  admitted  that  lands  in  the  hamlet 
of  Barrow  Gurney^  and  which  adjoined  the  farm  in 
question,  were  in  the  manor  of  Barrow  Minchin.  The 
testator  left  no  property  undisposed  of  by  will,  unless 
the  premises  in  question  and  the  land  in  BacJcwell  after 
mentioned  were  to  be  so  considered.  The  lessor  of  the 
plaintiff,  Montague  Gore^  was  the  first  son  of  the  Rev. 
Charles  Gore,  (the  second  son  of  the  testator,  mentioned 
in  the  devise  by  the  name  of  Charles  Gore)y  and  he  at 
the  time  of  the  testator's  death  was  a  year  old.  At  the 
expiration  of  the  term  of  twenty  years  created  by  the 
testator  in  favour  of  the  defendant,  his  eldest  son,  the 
defendant  gave  up  to  the  lessor  of  the  plaintiff  all  the 

lands 
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lands  of  which  the  testator  had  been  seised  at  Barrorjo^        18S1. 
except  the  farm  in  question.     The  testator  had  con-  ~ 

'  ^  Dor  dem. 

tracted,  after  the  execution  of  his  will,  for  the  purchase         Goal 
of  a  farm  in  the  parish  of  BackweU^  adjoining  Barrow.      hAvatmi. 
The  conveyance  was  not  executed  in  his  lifetime,  but 
the  purchase  was  completed  by  his  executors.     Of  this 
last-mentioned  farm,  the  defendant  took,  and  retained 
possession. 

The  testator,  upon  the  marriage  of  the  defendant 
(some  time  before  the  execution  of  the  will),  setded 
upon  him  considerable  estates  situate  at  some  dis- 
tance from  Barrow  Court;  and  the  defendant  at  that 
time  acquired  other  considerable  estates,  also  distant 
from  Barrofw  Courts  the  property  of  his  wife,  whose 
Dame  of  Langton  he  took  in  addition  to  that  of  Gore. 
Upon  his  marriage  he  fixed  his  residence  at  Newton 
Parky  in  the  county  of  Somerset^  part  of  the  last-men- 
fioned  estates.  The  defendant,  unless  entided  to  retain 
possession  of  the  land  for  which  this  action  was  brought, 
had  no  property  in  Barrow^  and  had  not  become  pos- 
sessed of  any  lands  as  heir  at  law  of  his  father,  except 
the  farm  before  mentioned  in  BackxeiL  The  testator 
before  his  death  drained  the  land  in  question,  and 
put  up  some  gates ;  the  accounts  for  the  drainage  were 
settled  and  allowed  by  the  testator's  steward,  who  re- 
sided at  Barrow  Courts  and  the  gates  were  procured 
from  Barrow  Court. 

This  case  was  argued  in  Hilaiy  term,  by  Robert  Scar^ 
lett  for  the  plaintiff,  and  in  Easter  term  (a),  by  Follett 
for  the  defendant,  and  by  Robert  Scarlett  in  reply.  The 
arguments  were  in  substance  as  follow :  — 

(a)  Before  Lord  Tenterden  C  J.,  LUiledale,  Parte,  and  PaUeson  Js. 

Vol.  II.  Y  y  For 
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IHSU  For  the  plaintiff  it  vas  contended,  thai  the  &fm  and 

prtfrnii%e%  purchased  bf  and  cooTered  to  tbe 


Ot^w         (ktoljer  IHOO,  pavfed  to  tbe  lessor  of  tbe  pbindff 
hmn^ton,      the  wordy  ^*  all   that  my  manor  or  reputed  mamor  of 


Jiarrf/w  Minchin  in  the  count  v  of  Somerset^  together  with 
the  mansfon-bouite  called  Barrax  Court  thereto  beloiig- 
mgf  and  the  park ;  and  also  all  and  singular  my  freehold 
mi:i^usige%,  lands,  tenements,  and  hereditaments  tkare- 
unto  beUmginff,  iiituate,  lying,  and  being  in  the  parish  of 
liatrcAio  Minchin  and  Bmraw  Gumey^  in  tlie  county  of 
Somertet  aforesaid/'  If  the  words  "  thereunto  beioag- 
inn  **  had  l>een  omitted,  there  would  not  have  been  a 
doubt  that  the  premises  in  question,  which  are  situate  in 
tlic  parish  of  Barrow  Minchin  and  Barrow  Gumey^  would 
have  passed.  The  defendant,  the  heir  at  law,  contends 
that  the  farm  and  premises  are  not  within  the  manor, 
and,  tlicrefore,  tl)nt  as  to  that  part  of  his  property  Edward 
G(/re  (lied  intestate.  Several  constructions  may  be  put 
on  tlic  words  theretinto  belonging  in  this  part  of  the  will. 
The  clause  in  which  they  occur  consists  of  two  distinct 
j)ariM.  In  the  first,  the  words  thereunto  belonging  refer  to 
the  maiision-house«  but  in  the  second  branch  they  refer 
to  the  word  '^  hereditaments,*'  which  is  the  last  antece- 
dent, and  may  be  considered  as  passing  all  heredita- 
nu^Us  belonging  to  the  testator's  freehold  messuages, 
lands,  and  tenements*  Or,  if  the  words  '*  thereunto 
l)elonging  "  in  the  second  branch  refer  to  any  thing  in 
the  first,  thev  may  be  construed  as  referrini;  to  all  tbe 
anteceilents,  **  the  manor  of  Barrow  Minchiny  the  man- 
sion-house, called  Barrox  Cor/r/,  and  the  park."  As- 
suming even  the  true  construction  to  be  that  the  words 
refer  to  the  manor  alone,  there  is  sufficient  evidence  in 
this  case  to  shew  that  the  farm  and  premises  in  quesdoo 
are  in  Gict  part  of  the  manor,  or  were  so  reputeJ  to^ 

lie. 
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be,  and  the  testator  may  have  believed  that  they  did  be-        ISSl. 
long  to  the  manor.     To  construe  this  clause  so  as  to 

Doe  dem. 

make  the  testator  die  intestate  as  to  any  part  of  his         GoaE 

oguinti 

real  property,  and  more  especially  as  to  any  part  of  Lanqtoit. 
it  connected  with  the  Barrow  estates,  will  be  wholly 
inconsistent  with  the  intention  manifested  by  the  ge- 
neral scope  of  the  will,  and  by  the  particular  words  of 
several  passages  in  it.  (In  support  of  this  position 
he  referred  to  various  passages  in  the  will,  which  are 
commented  on  in  the  judgment  of  the  Court.)  The 
word  *^  belonging  *^  has  no  definite  legal  sense.  It  is 
used  to  denote  property :  it  is  also  very  commonly  em*- 
ployed  to  convey  the  idea  of  relation  or  connection ;  and  in 
this  sense,  the  lands  in  question,  if  they  have  been  known 
and  used  as  a  property  connected  with  the  manor,  may 
be  said  to  belong  to  it,  though  they  do  not  absolutely 
form  part  of  it.  A  jury  would  probably  infer  from  the 
fact  of  the  gamekeeper  having  shot  over  them,  that  they 
were  part  of  the  ii^anor ;  and  the  Court  may,  by  the 
terms  of  tlie  special  case,  draw  such  conclusion  in  fact 
as  a  jury  might  draw. 

He  then  cited  Bodenham  v.  Pritchard  (a).  The  Vicars 
Choral  of  Lichjield  v,  Ayres  (6),  Goodtitle  v.  Southern  (c), 
and  Ongley  v.  Champers  (d),  for  the  purpose  of  showing 
that  the  premises  in  question  might  pass  with  the  manor 
by  the  words  "  thefeunto  belonging,"  though  not  accu- 
rately descriptive  of  the  relation  of  that  property  to  the 
manor. 

For  the  defendant  it  was  contended,  that  the  lands  in 
question  did  not  pass;  that  it  was  incumbent  on  the 
plaintiff  to  shew  conclusively  that  they  did,  for  the  heir 

(a)  1  P.  4  C.  350.  (6)  Sir  W,  Jonet,  455. 

(c)  1  AT.  4^  5.  299.  (d)  8  B.  M,  663. 

Y  y  2  at 
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1851.        at  law  cou!i:  roi  be  tlisinfaerited  by  intendment;  Art 
ihe  words  tr.era^fCj  b^'cnpnt;  would  denote  lands  wkid 


I>oi 

Gou  had  been  en'.oved  wiih  the  manor  for  a  Domber  d 
years,  and  had  either  descended  from  fiither  to  fli 
with  the  manor,  or  been  so  usually  occupied  with  i^ 
that  in  an  ordinary  sense  they  might  be  said  to  bdoif 
tc  the  same  estate ;  but  they  would  not  apply  to  ncvif 
purchased  estates  which  never  had  been  held  with  the 
manor,  or  even  l>een  in  the  family  of  the  testator  bebe 
the  purchase  in  October  ISOO.  Then,  that  being  90f(t 
was  contended)  the  description  of  the  lands  (insists  of  ta* 
necessary  terms :  one  is,  that  they  be  within  the  paridi  cf 
Barrow  Minchin  and  Barrcx  Gurney  :  another,  that  tb^ 
belong  to  the  manor  of  Barrax  Minchin^  in  the  sense  JMK 
now  pointed  out.  Now*  there  were  lands  which  corre- 
sponded in  both  particulars  with  this  description,  and 
which,  undoubtedly,  passed  by  the  devise.  The  woid% 
therefore,  of  this  part  of  the  will  are  satisfied  witfaoot 
being  construed  as  carryiiig  the  lands  in  question,  if  tbcj 
do  not  correspond  with  the  description  in  both  particulan; 
that  is,  if  they  do  not  both  belong  to  the  manor,  and  lie 
within  the  parish.  Dee  dem.  JRj/all  \.Bell{a\  Doe  dem> 
Parkin  v.  Parkin  (6),  Doe  dem,  Dell  v.  Pigot  (c),  Doe  dewu 
Tiprrell  v.  Lyford  (d).  In  Bodenham  v.  Pritchard  {e)  stress 
was  laid  upon  the  words  "as  now  enjoyed  by  me;** 
and  the  land  in  question  had  been  enjoyed,  as  it  was  at 
the  time  of  the  devise,  for  many  years.  Then,  if  the 
words  "  thereunto  belonging "  apply  to  the  manor, 
and  the  testator  intended  them  as  a  desifmation  of  the 

o 

lands  which  were  to  pass  by  the  will,  no  extrinsic  evi- 
dence is  admissible  to  shew  what  the  intention  of  the 

(n)  8  r.  R.  579.  (6)  5  Taunt.  321. 

(c)  7  Taunt.  553.  (</}  4  M.  ^  S.  550. 

(e)  1  B.  cj  a  350. 

testator 
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testator  was,  bat  that  must  be  collected  from  the  will        18SL 
itself;  for  there  was  no  ambiguity  raised  by  the  extrinsic 
circumstances,   inasmuch  as  the  testator  had  lands  in         Oo»b 

against 

the  parish  of  Barrow  Minchin  and  Barrow  Gumey  be-  Lakctok. 
longing  to  the  manor  of  Barrow  Minchm^  which  fully 
satisfied  the  description :  Doe  dem.  Oxenden  v.  Chiches-^ 
4er  {a).  Evidence  that  the  lands  in  question  answered 
the  description  in  the  will,  and  that  they  had  been 
occupied  and  formed  one  estate  with  the  manor  was 
undoubtedly  admissible,  but  no  such  evidence  was  or 
could  be  given. 

Cur.  adv.  vulL 

Lord  Tenterden  C  J.  now  delivered  the  judgment 
of  the  Court. 

Our  opinion  in  this  case  is  founded  upon  the  will  of 
the  testator,  together  with  such  only  of  the  extrinsic 
facts  as  furnish  the  date  of  the  purchase  and  the  situation 
of  the  lands  in  question,  and  shew  that  William  Gore 
Langton^  the  defendant,  was  the  eldest  son  of  the  tes« 
tator,  and  had  married  a  lady  of  fortune,  and  taken  her 
surname  of  Langton  in  addition  to  his  own ;  and  that 
the  ancient  seat  of  the  Gore  family'  was  at  Barrow,  the 
eldest  son  residing  at  Newton  Park  >•  and  all  these  facts 

were  undoubtedly  admissible  in  evidence,  {b) 

» 

It  appears  by  the  will  itself,  that  the  testator  had,  on 
the  marriage  of  his  eldest  son,  settled  some  estates  upon 
him,  and  that  he  was  desirous  that  his  devised  estate  at 
Barrow  should  be  held  by  members  of  his  family  bear- 
ing the  name  of  Gore ;  for  those  estates  are  settled  upon 
his  first  and  other  grandsons  (the  sons  of  his  youngei* 

(a)  4  Dow*  65.     1  Phil,  on  Effi.  516.  6th  ed. 

(6)  See  I^we  v.  Lord  /funJinqttmer,  4  Rtu9,  532*  n. 

Yy  3  son 
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iSSl.       son  the  Rev.  Charles  Gore)  in  tail  male;  and  in  dePauk 
of  such  issue,  upon  the  third  son  of  his  eldest,  son  Gere 

DoK  dcm. 

Goes        LangtoTij  and  his  first  and  other  sons  in  tail  male,  with 

(tfftiiut 

Lanoton.  a  direction  that  the  persons  who  may  become  entitled 
thereto  (except  his  son  Goj-e  Langton^  who  is  to  h(4d 
(or  a  term  of  twenty  years)  shall  use  the  surname  of 
Gore  only.  By  the  will  some  other  estates  are  devised 
to  his  son  Charles  Gore^  with  a  remainder  to  his  first 
and  other  sons  in  tail  male,  with  a  remainder  to  the 
same  third  son  of  the  testator's  eldest  son,  and  his  first 
and  other  sons  in  tail  male,  and  a  like  remainder  to  the 
second  son  of  his  son  Gore  Langton^  and  his  first  and 
other  sons  in  tail  male,  but  without  a  direction  to  take 
the  name  of  Gore.  The  advowson  of  a  vicarage  and 
some  other  lands  are  given  to  his  second  son  Charles  in 
fee ;  and  a  messuage  is  given  to  the  third  grandson  in 
fee.  There  are  also  specific  bequests  of  arrears  of  rent, 
and  of  some  accruing  rents,  and  of  various  sums  of 
money  and  other  personalty,  a  provision  for  the  testatoi's 
widow  on  a  release  of  her  dower,  and  a  residuary  clause 
affecting  only  the  personal  estate. 

The  will  is  very  long,  and  in  many  parts  very  minute, 
and  it  is  impossible  to  read  it  without  forming  an  opi- 
nion that  the  testator  supposed  he  had  devised  every 
thing  that  he  then  possessed ;  and  it  is  admitted  that  he 
had  so  done,  with  the  exception  of  the  lands  in  ques- 
tion. These  lands  were  conveyed  to  the  testator  be- 
tween three  and  four  months  before  the  date  of  his  will; 
they  adjoin,  and  are  in  some  parts  intermixed  with  the 
ancient  Barrow  estate ;  they  are  in  the  same  parish,  and 
were  treated  by  the  gamekeepers  of  the  testator  and  the 
defendant  as  part  of  the  reputed  manor  of  Barrow 
Minchin. 

The 
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The  question  arises  upon  the  use  of  the  words  there'^        18SL 
tiit/o  belonging  in  the  devise  under  which  the  plaintiff  ~ 

claims.     It  is  contended  for  the  defendant,  that  these         Gors 

againat 

words  are  a  material  part  of  the  description  of  the  tene-  Lakgtoii; 
ments  devised,  and  that  tlie  testator  had  held  the  tene- 
ments in  question  for  so  short  a  time  that  they  cannot 
have  become,  by  reputation^  an  appurtenant  to  Barrow 
Court  or  the  manor  of  Barrow  Minchin.  The  clause 
runs  thus :  ^^  All  that  my  manor  or  reputed  manor  of 
Barrow  Minchin  in  the  county  of  Somerset^  together 
with  the  mansion-house  called  Barrow  Courts  thereunto 
belongingy  and  the  park ;  and  also  all  and  singular  my 
freehold  messuages,  lands,  tenements,  and  hereditaments 
thereunto  betonging^  situate,  &c.  in  the  parish  of  Barrow 
Minchin  and  Barrow  Gurna/"  A  description  of  various 
other  lands  then  follows ;  and  the  clause  declaring  the 
uses  of  the  devise  of  the  lands  first  mentioned  runs  thus : 
^'  All  that  my  said  manor  or  reputed  manor  of  Barrow 
Minchin^  together  with  the  mansion-house  called  Barrow 
Courts  and  the  park  thereunto  belonging ;  and  all  and 
stngnlar  my  freehold  messuages,  lands,  tenements,  and 
hereditaments  thereunto  belongings  situate  in  the  parish 
of  Barrow  Minchin  and  Barrow  Gurney  aforesaid." 

It  is  obvious  that  the  words  thereunto  belonging  are 
used  in  this  will  in  a  very  negligent  manner,  not  only 
in  the  passages  in  question  but  also  in  several  othe 
parts  of  the  will. 

In  the  first  clause  the  park  is  not  mentioned  by  itself 
as  belonging  to  the  manor  or  the  mansion.  In  the 
second  clause  the  place  of  the  word  *^  park  "  is  changed, 
and  it  is  mentioned  as  belonging  either  to  the  manor  or 
the  mansion,  according  to  the  antecedent  to  which  the 
reader  may  choose  to  refer  it.     In  the  first  clause,  also, 

Yy  4  if 
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1831.  if  the  words  thereunto  belongings  the  second  time  tbey 
^~T^  occur,  are  to  be  referred  to  the  nearest  antecedent,  they 
Goal  will  be  referred  to  the  park.  In  the  second  clause  they 
{[MMOToir.  certainly  cannot  be  referred  to  the  park,  but  must  be 
referred  to  tlie  manor  or  the  mansion.  And  it  seems 
most  reasonable  to  refer  them  to  the  manor,  for  then  the 
word  *^  thereunto  "  will  refer  to  the  same  antecedent  in 
both  members  of  the  sentence.  It  will,  therefore,  be 
proper  to  consider  in  what  sense  the  jtirords  '^  thereunto 
belonging "  are  to  be  understood  in  this  will ;  and  the 
sense  that  will  best  accord  with  the  intention  of  the  tes« 
tator,  as  it  may  be  collected  from  other  circumstances, 
and  other  parts  of  the  will,  is  the  sense  that  ought  to 
prevail.  These  words  are,  in  common  speech,  of  diF* 
ferent  import,  according  to  the  subject  of  which  they  are 
spoken.  If  we  speak  of  a  farm  or  a  field  with  reference 
to  the  ownership,  we  say  it  belongs  to  such  a  one, 
meaning,  thereby,  that  it  is  the  property  of  that  person  ; 
if  with  reference  to  any  estate  of  a  particular  name,  we 
say  it  belongs  to  such  an  estate,  as  to  the  Britton  Ferry 
estate,  meaning  that  it  is  parcel  of  that  estate;  if  with 
reference  to  its  locality,  we  say  it  belongs  to  such  a 
parish  or  township,  meaning  that  it  is  situate  in  and  a 
part  of  that  parish  or  township ;  and  so  with  reference 
to  a  manor,  we  say  it  belongs  to  such  a  manor,  mean- 
ing that  it  is  situate  in  or  part  of  that  manor,  in  the 
ordinary  and  popular  sense  of  the  word  ^'  part,"  and 
not  in  the  strictly  legal  sense,  as  part  of  the  demesnes  of 
the  manor,  or  as  holden  of  the  manor  or  of  the  lord 
thereof. 

It  sometimes  happens  that  the  language  of  one  will  is 
so  nearly  like  that  of  another,  as  to  make  a  decision 
upon  the  first  a  plain  authority  to  govern  the  second ; 

but 
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but  this  does  not  always  happen,  and  very  small  changes        1831. 
of  language  have  often  led  to  a  difference  of  interpret-        '     7" 

DoK  cwnu 

ation.     The  extrinsic  facts  in  this  case  leave  no  room  to         Goek 

ttgahut 

doubt  that  the  testator  intended  his  newly-acquired  pro-*  LAMoxoirit 
perty  to  pass  by  his  will  as  part  of  his  Barrow  estate ; 
but,  nevertheless,  it  cannot  pass,  unless  that  meaning 
can  be  collected  from  the  will  itself;  and  there  are  two 
clauses  in  the  latter  part  of  the  will  which  appear  to 
manifest  that  intention,  and  to  be  sufficient  to  authorize 
us  to  put  such  a  construction  on  the  words  thereunto 
belonging  as  will  accord  with,  and  give  effect  to,  that 
intention.  These  clauses  provide  for  some  of  the  arrears 
of  rent,  and  for  the  charge  of  two  annuities.  The  first 
of  them  is  in  these  words:  '*  I  give  to  my  executors  all 
arrears  of  rent  which  shall  be  due  to  me  at  the  time  of 
my  death,  from  any  tenant  or  tenants  of  my  estate  in 
the  parish  of  Barrow  aforesaid,  upon  trust  to  lay  out 
the  same  in  repairing  the  farm  houses  and  buildings 
appurtenant  thereto,  and  in  draining  the  lands  for  the 
best  and  utmost  improvement  of  the  same/'  The 
first  part  of  this  clause  will  evidently  include  the 
arrears  of  rent  of  the  newly-purchased  property ;  and 
the  direction  in  the  last  part  seems  to  be  sufficiently 
general  to  allow  the  arrears  of  one  tenement  to  be  ap- 
plied to  the  improvement  of  another,  where  they  might 
be  more  wanting,  which  would  shew  that  he  considered 
all  that  he  had  in  the  parish  of  Barrow  as  one  estate. 
The  same  is  manifested  by  the  clause  whereby,  after 
giving  two  small  annuities,  the  testator  adds,  and  ^^  I 
do  hereby  charge  my  estate  at  Barrow  with  the  payment 
of  the  same."  It  is  impossible  to  suppose  that  the  tes- 
tator intended  a  division  of  this  charge  between  his  old 
and  his  newly-acquired  property.     And  if,  by  the  true 

con- 
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ISSl.        construction  of  the  first  of  these  clauses,  the  arrears  of 

'        rent  are  to  be  applied  to  the  improvement  of  the  parti- 
Doc  dem.  '^^  ^         ^     ^  . 

GoEE  cular  tenement  out  of  which  they  issued;  then,  if  the 
hkwnou.  tenements  in  question  do  not  pass  by  the  will,  the  tes- 
tator will  have  devised  the  arrears  of  the  rent  of  tene- 
ments not  disposed  of  by  his  will,  which  he  cannot  be 
supposed  to  have  intended.  Nor  can  it  be  supposed 
that  he  intended  the  arrears  of  the  rent  of  the  lands  in 
question  to  be  part  of  the  residue  of  his  personal  estate; 
for  it  will  be  found,  by  examining  the  other  parts  of  the 
will,  that  he  has  devised  the  arrears  of  the  rents  of  his 
several  other  estates  to  the  persons  who  were  to  take 
those  estates  after  his  death,  not  leaving  any  of  them  to 
fidl  into  the  residue. 

The  intention,  then,  of  the  testator  being  clear, 
supposing  the  words  **  thereunto  belonging"  were 
not  found  in  the  will,  we  are  to  consider  whether  such 
a  sense  can  be  given  to  those  words  as  will  agree 
with  that  intention.  It  is  found  as  a  fact  in  the  case, 
that  the  limits  of  the  manor  of  Barrow  Minchin  extend 
beyond  the  hamlet  of  that  name,  and  comprise  lands 
in  the  hamlet  of  Barrow  Gurney^  and  lands  adjoin- 
ing the  lands  in  question.  The  leases  which  were 
produced  in  evidence  mention  two  closes  only  of  those 
lands,  and,  therefore,  they  have  not  been  taken  into 
consideration.  It  is,  however,  found  as  a  fact,  that  the 
gamekeeper  of  the  manor  was  in  the  habit  of  shooting 
over  the  lands  in  question  for  several  years  before  they 
were  bought  by  the  testator,  as  well  as  afterwards,  in 
the  time  both  of  the  testator  and  of  the  defendant ;  and 
the  Court  is,  according  to  the  terms  of  the  special  case, 
to  draw,  if  necessary,  such  conclusions,  in  point  of  fact, 
as  a  jury  might  have  done.     Now,  although  the  acts  of 

a  game- 
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a  gamekeeper  may  have  little  weight  in  the  estimation  of        1881. 
lawyers,  they  have  often  much  weight  with  country  gen-        ""^"^ 
tlemen,  and  I  do  not  doubt   that  a  jury  would  have         Gori 
inferred,  from  the  whole  evidence,  that  the  lands  in      i^aTow. 
question  were  within  the  limits,  and  part  of  the  manor* 
And  considering  them  to  be  so,  the  words  *^  thereunto 
belonging "  may  be  understood  to  mean  situate  within, 
it  being,  as  has  been  before  noticed,  by  no  means  un- 
usual in  common  speech  to  speak  of  land  lying  within  a 
manor,  parish,  or  other  district,  as  belonging  thereto. 
In  the  decided  cases  in  which  these  words  have  oc- 
curred, and  wherein  it  was  held  that  property  in  ques- 
tion did  not  pass,  the  character  of  the  property  was 
such  as  not  to  admit  this  interpretation  of  the  words. 

For  these  reasons,  and  without  impugning  the  prin- 
ciples upon  which  the  cfk-gument  for  the  defendant  was 
founded,  or  the  authority  of  the  cases  quoted,  we  think 
ourselves  warranted  in  deciding  that  the  lands  in  question 
pass  by  the  will ;  and,  consequently,  the  postea  is  to  be 
delivered  to  the  plaintiff. 

Postea  to  the  plaintiff. 


Whitworth  against  Hall. 

r^ASE  for  maliciously,  and  without  probable  cause,  Inanactioafor 

suing  out  a  commission  of  bankruptcy  against  the  wing  out  a 

plaintiff.     Plea,  not  guilty.     At  the  trial  before  Alex-  uS^i.T' 

ander  C.  B.»  at  the  Summer  assizes  for  the  countv  of  ™»»*beawired 

•^  and  proved  that 

Derby  1830,  the  plaintiff's  counsel   having  stated  his  the^«>mmiMion 


tupericded 
before  the  com- 
mencenent  of  the  action :  and  if  tliis  fact  be  not  proved,  the  plaintifT  ought  to  be  Don- 
suited,  though  it  was  not  averred  in  the  declaration,  and  though  the  defendant,  vrho  might 
have  demurred  for  the  omission,  has  not  done  so. 

case. 


Ualu 
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I8S1.        case,  GouUmm  Serjt.  objected  that  the  action  was  not 
^  maintainable,  because  it  was  not  averred  in  the  declar- 

WsnwoRTM 

t^aintt  ation,  nor  could  it  be  proved,  that  the  commission  had 
been  superseded ;  and  he  cited  Matthews  v.  Dickinson  {a\ 
which  was  a  similar  action,  and  in  which  Gibbs  C.J.  said, 
**  unless  the  commission  was  superseded,  the  action  could 
not  be  supported."  The  learned  Judge  thought  the  ob- 
jection fatal,  but  refused  to  nonsuit  the  plaintifi^  on  the 
ground  that  the  defendant  ought  to  have  demurred  to  the 
declaration ;  and  he  made  the  cause  a  remanet,  to  give 
the  bankrupt  an  opportunity  of  obtaining  a  supersedeas 
before  the  next  assizes. 

Goulbumj  in  the  following  term,  obtained  a  rule  nisi 
for  entering  a  nonsuit. 

The  Attorney-General  and  Fynes  Clinton  now  shewed 
cause.  The  want  of  an  averment,  that  tlie  commission 
was  superseded,  was  a  good  ground  of  demurrer,  and 
the  defendant  not  having  demurred,  the  learned  Judge 
was  right  in  refusing  to  nonsuit,  and  in  allowing  the 
bankrupt  an  opportunity  to  get  the  commission  super- 
seded. [Parke  3.  If  the  objection  was  fatal,  the 
learned  Judge  ought  to  have  nonsuited  the  plaintiff; 
for  if  the  case  were  to  go  down  again  to  trial,  proof 
that  the  commission  had  been  superseded  since  the 
cause  last  came  on  would  be  no  answer  to  the  action.] 
It  must  be  conceded  that,  in  general,  an  action  for 
the  malicious  and  unreasonable  prosecution  of  an  ac- 
tion by  bailable  process,  or  of  an  indictment,  cannot 
be  maintained  until  the  action  or  indictment  so  vex- 

(a)  7  Taunt,  599. 

atiously 


JHau. 


IN  THE  First  Ybar  of  WILLIAM  IV.  «97 

atiously  instituted  has  been  determined  in  due  course  1831. 
of  law  in  favour  of  the  party  sued  or  prosecuted,  ' 
and  that  the  omission  to  shew  such  termination  of  the  ngninat 
former  proceeding  renders  the  declaration  defective  if 
demurred  to,  but  a  distinction  may  be  drawn  in  the 
case  of  maliciously  suing  out  a  commission.  There 
it  is  in  the  discretion  of  the  Lord  Chancellor  to  deter- 
mine the  proceeding  by  supersedeas,  or  not,  at  his 
pleasure.  The  validity  of  a  commission  may  as  well  be 
tried  in  an  action  of  this  kind  as  in  one  of  trespass  or 
trover.  At  all  events,  after  verdict,  it  would  be  pre- 
sumed to  have  been  proved  at  the  trial  that  the  former 
prosecution  was  ended,  1  fVms.  Saunders^  22S.  n.  (1).  In 
Matthews  v.  Dickinson  (a),  a  supersedeas  was  averred  in 
the  declaration,  and  the  question  was,  whether,  being 
averred,  it  was  duly  proved.  The  dictum  of  Gibbs  C.  J.^ 
in  that  case  is  the  only  authority  against  the  plaintifil 
[Lord  Tenterden  C.  J.  That  was  the  opinion  of  one 
of  the  most  learned  and  acute  judges  that  ever  sat  in 
Westminster  HalL  An  action  cannot  be  supported  for 
maliciously  holding  to  bail  without  shewing  that  the 
proceedings  were  at  an  end;  and  yet  the  discharge 
from  arrest  is  in  the  discretion  of  the  Court.  Such  a 
ease,  therefore,  is  not  distinguishable  from  the  present.. 
Taunton  J.  In  Matthews  v.  Dickinson  {a\  the  variance 
would  have  been  wholly  immaterial,  if  it  had  not  been 
necessary  to  shew  that  the  commission  had  been  super- 
seeded.] 

Lord  Tenterden  C.  J.      If  a  commission  of  bank- 
rupt be  sued  out  without  any  reasonable  or  probable 

(a)  7  Taunt*  399. 

cause. 


698  CASES  IN  TRINITY  TERM 

1831.        cause»  we  must  assume  that  the  Lord  Chancellor  would 
*~~'       supersede  it.     There  is  no  sound  distinction  as  to  the 

WllITWOKTK 

^ahut  point  raised  in  this  case,  between  a  malicious  proso-^ 
cotion  by  indictment,  or  a  malicious  arrest,  and  a  mali- 
cious suing  out  of  a  commission  of  bankrupt.  Then,  as 
to  the  want  of  the  averment  in  question  being  cured 
after  verdict;  in  this  case  there  was  no  verdict,  and  the 
objection  was  not  merely,  that  the  declaration  did  not 
contain  such  an  averment,  but  that  if  it  had  been  there, 
it  was  not  capable  of  proof. 

LiTTLEDALE  J.  There  is  no  distinction  between  an 
action  for  a  malicious  prosecution  by  indictment,  or  for 
a  malicious  arrest,  and  one  for  maliciously  suing  out  a 
commission  of  bankrupt  In  all  of  them,  it  is  necessary 
to  shew  that  the  original  proceeding  which  formed  the 
alli^ed  ground  of  the  action  is  at  an  end. 

Parke  J.  It  seems  to  be  involved  in  the  proposition, 
that  the  commission  was  sued  out  without  reasonable 
and  probable  cause,  that  such  commission  must  be  su- 
perseded before  the  action  be  commenced,  for  the  very 
existence  of  the  commission  would  be  some  evidence  of 
probable  cause.  The  rule  for  entering  a  nonsuit  must 
be  made  absolute. 

Taunton  J.  concurred. 

Rule  absolute. 
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1831. 


The  King  against  Bumstead. 

A  RULE  had  been  obtained  calling  upon  the  defend-  By  charter, -<'>^'^'-'^'^—J'^ 
ant  to  shew  cause  why  an  information  in  the  nature  of  Patten     ,    '  ^ 

makcrB  wer^^\<^*'^  -^i 

of  a  quo  warranto  should  not  be  exhibited  against  him  made  a  cor-  / 

to  shew  by  what  authority  he  claimed  to  be  master  of  Sng  a  maBter, 

the  fellowship  of  the  Patten-makers'  company  of  the  *„5  twelnr"* 

city  of  London,  on  the  ground  that  he  was  not  elected  JJ^^pli^^ 

to  that  office  by  the  company  at  large  as  directed  by  ^^^.  ^  •^^^ 

iheir  charter,  but  by  the  master,  wardens,  and  assistants  ihetw>wankn$ 

to  be  master, 
only.  Bj  a  by.law 

aftwwafda 

By  charter  of  the  2d  of  August  1670,  the  patten*  made  and 
makers  within  the  cities  o{ London  and  Westminster,  and  tSewholec^m. 
ten  miles  thereof,  were  constituted  a  body  corporate,  by  ^J^^  ^^ 
the  name  of  "  The  Master,  Wardens,  Assistants,  and  *^^  |^*^ 
Fellowship  of  the  Company  of  Patten  Makers  of  the  ®**^«^  ^y  **>• 

*•  *       ^  master^  war- 

City  of  Lotidon"  and  there  were  to  be  one  master,  two  dena, and ai- 

■iaUntfl  for  tha 

wardens,  and  twelve  assistants  of  the  company,  to  be  time  being,  in 

a  particular 

continued  as  thereinafter  mentioned.     One  Granger  was  mode  (not  pre- 
named  the  first  master  of  the  company,  to  continue  from  Charter)  out  of 
the  date  of  the  charter  until  the  25th  oi  March  1671 ;  me''et*'Iuld  w«. 
and  on  the  Thursday  next  before  that  day,  the  master,  rjf."*  ^^^j^^ 
"wardens,  and  assistants  of  the  company  were  to  elect  number  of  the 

"  matter  t  wmr- 

one  of  the  wardens  of  the  company  thereafter  named  deoa^mdasan. 
to  the  ofnce  of  master,  to  contmue  in  that  office  from  kcti4b]rthe 
the  said  25th  of  March  1671  until  the  25th  of  March  w^eta.    In 
1672.     J.  T.  and  J.  B.  were  then  named  to  be  the  first  tJ^Jity"^ 

voices  the 
master  was  to  hare  a  double  vote : 
Held,  that  the  by-law  was  bad,  because  it  extended  the  numlier  of  persons  eligible  bj 
the  charter  to  the  office  of  master :  and  (per  Parke  J.)  semble  that  it  was  also  bad  because 
the  election  was  required  to  be  in  a  particular  mode  not  prescribed  or  sanctioned  bj  the 
charter. 

two 


BOMSTSAO. 
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1831.       two  wardens  of  the  company  from   the  date  of  the 
"""^       charter  until  the  25th  of  March  I67i ;  and  on  Thursday 

The  Kijra 

niamu  next  before  that  day,  the  master ^  wardens,  and  assistants 
of  the  company  were  to  meet  and  elect  some  other  fit 
person,  being  one  of  the  assistants  of  the  company,  to 
be  warden  of  the  company  for  the  year  next  ensuing, 
in  the  place  of  him  who  should  be  chosen  master. 
The  charter  then  ordained,  that  it  should  be  lawful 
for  the  company  of  patten-makers  and  their  succes- 
sors, for  that  purpose  assembled,  yearly  on  every 
Thursday  next  before  the  25th  day  of  March  for  ever 
thereqflerj  to  elect  and  choose  one  of  tJie  wardens  of  the 
company  to  be  master  for  the  year  then  next  ensuing, 
and  also  at  the  same  time  to  choose  one  of  the  assistants 
to  be  warden  for  the  then  next  year ;  and  every  master 
and  warden  so  from  time  to  time  leaving  his  and  their 
places  of  master  and  wardens  respectively  at  the  end 
of  their  year,  should  then  instantly  become  assistant  and 
assistants  in  the  room  of  him  or  them  that  should  be  so 
chosen  out  of  the  assistants  to  be  master  and  warden ; 
and  that  when  the  master  and  wardens,  or  any  of 
them,  at  any  time  within  one  year  after  they  were 
chosen  into  their  office  should  die,  or  be  removed  from 
their  office  (which  they  might  be,  for  just  and  reason- 
able cause,)  by  the  mastery  wardens,  and  assistants,  it 
should  then  be  lawful  for  such  and  so  many  of  the 
said  master,  wardens^  and  assistants  who  should  be 
then  living,  or  the  greater  part  of  them,  at  their 
will  and  pleasure,  to  elect  one  or  more  of  the  said 
wardens  or  assistants  to  be  master,  warden,  or  war- 
dens of  the  company,  according  to  the  provisions  in 
the  charter  before  expressed,  to  exercise  such  office 
until  the  25th  of  March  next  ensuing  such  their  elec- 
tion. 
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tion.     It  then  named  twelve  persons  to  be  assistants  For        183 1. 
life,  if  not  removed  for  just  cause,  and  described  their 

,  TheKiKo 

duty;  and  upon  the  death  or  removal  of  any  assistants,  agmnu 
the  master,  wardens,  and  remaming  assistants  were  au- 
thorized to  elect  as  such  so  many  other  persons  out  of 
the  company  as  the  case  should  require,  to  make  up  the 
number  of  assistants.  And  it  empowered  the  master, 
wardens,  and  assistants  to  make  by-laws  for  the  govern- 
ment of  the  company,  and  of  persons  exercising  the 
trade,  both  in  matters  concerning  the  trade,  and  in 
their  offices,  functions,  &c.  concerning  the  company. 

By  a  by-law  made  by  the  master,  wardens,  assistants, 
and  fellauDship  of  the  company  on  the  27th  of  October 
1673,  it  was,  amongst  other  things,  ordained,  that  from 
thenceforth  yearly  for  ever,  the  master,  wardens,  and 
assistants  of  the  company  sliould  assemble  in  the  fore- 
noon of  Titwrsday  before  the  25th  of  March^  and  should 
proceed  to  the  election  of  one  master  and  two  wardens 
for  the  next  ensuing  year,  in  manner  following:  —  First, 
the  master  and  wardens  for  the  time  being  should  agree 
and  present  to  the  assistants  there  assembled  the  names 
in  writing  of  two  or  three  meet  or  sufficient  persons^ 
being  of  the  number  of  the  then  present  master^  wardens^ 
and  assistants^  which  two  or  three  persons  should  im- 
mediately withdraw  themselves;  after  which  the  said 
master^  wardens^  and  assistants  who  remained  should, 
by  majority  of  voices,  upon  the  question  put  by  the 
present  master,  or  one  of  the  wardens,  or  by  their 
ink  with  a  pen  marked  upon  paper  where  their  names 
were,  elect  and  make  choice  of  one  of  those  two  or  three 
persons  so  presented  in  writing,  to  be  master  of  the 
company  for  one  year  thence  next  following,  until  an- 
other should  be  elected,  chosen,  and  sworn;  and  for 

Vol.  II.  Z  z  more 
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183]  •       more  orderly  proceeding,  the  youngest  assistant  then 
'       present  was  to  give  the  first  voice,  or  first  ink  or  score 

The  KiHO       ^  " 

against  with  a  pen,  &c.  and  so  ascending  orderly  to  every  other 
assistant,  warden,  and  master,  until  every  one  had  given 
his  voice  or  ink ;  and  in  case  the  voices,  &c.  should  be 
even  in  number,  then  the  present  master  should  have  a 
double  voice  or  mark  for  the  final  determination  of  the 
new  master,  which  person  so  elected  should,  upon  the 
25th  of  March  then  next  following,  take  the  oath  of 
master,  &a 

Since  the  year  1679  the  election  of  the  master  had 
been  uniformly  made  by  the  master,  wardens,  and  assist- 
ants of  the  company,  in  the  manner  pointed  out  by  the 
by-law;  and  on  Thursday y  the  24th  oi March  183],  the 
then  master  and  the  then  wardens  of  the  company  pre- 
sented to  the  assistants  the  names  in  writing  of  the 
defendant  and  A.  Bidpath,  as  two  meet  and  sufficient 
persons,  (being  of  the  number  of  the  then  present  mas- 
ter, wardens,  and  assistants  of  the  company,  and  the 
latter  being  one  of  the  wardens,)  for  one  of  them  to  be 
elected  to  the  office  of  master  for  the  ensuing  year;  and 
the  majority  of  the  master,  wardens,  and  assistants 
elected  the  defendant  in  the  manner  and  according  to 
the  form  prescribed  by  the  by-law. 

The  Attorney-General  and  Follett  now  shewed  cause. 
By  the  charter  the  right  of  electing  the  master  is  vested 
in  the  corporation  at  large,  but  they  were  parties  to  the 
by-law,  and  thereby  delegated  tlieir  right  of  election  to 
the  master,  wardens,  and  assistants,  and  Bex  v.  West- 
wood  (a)  is  an  authority  to  shew  that  they  might  do  so. 
[Lord  Tenterden  C.  J.     The  charter  directs   that  the 

(a)  4  JB.  if  C.781. 

company 
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company  of  patten-makers  shall  elect  one  of  the  war-        18SL 
dens  to  be  master.     The  by-law  does  not  require  that 

^  ^  The  KiKo 

the  master  elected  shall  be  one  of  the  last  wardens.  affonu 
Is  not  the  effect  of  the  by-law,  therefore,  to  vary  the  con- 
stitution?] A  by-law  narrowing  and  restraining  the 
right  of  election  is  bad,  but  here  the  by-law  extends  the 
number  of  those  who  are  eligible,  and  such  a  by-law  is  not 
inconsistent  With  any  principle,  nor  is  there  any  authority 
to  shew  that  it  is  void.  It  is  true  that  by  this  by-law, 
the  master  may  be  elected  from 'the  master,  wardens,  and 
assistants,  whereas  the  charter  requires  that  one  of  the 
wardens  should  be  elected.  But  as  every  master  and 
warden  going  out  of  office  becomes  an  assistant,  it  must 
have  been  contemplated,  that  in  course  of  time,  the 
whole  of  that  body  would  be  composed  of  persons  who 
had  previously  served  the  office  of  warden.  And  if 
that  be  the  case,  the  person  required  for  the  office 
of  master,  according  to  the  by-law,  must  have  all  the 
qualifications  required  by  the  charter. 

Curwood^  contra,  was  stopped  by  the  Court 

Lord  Tenterden  C.  J.  This  by-law  is  bad,  not 
merely  on  the  ground  that  it  extends  the  number  of 
those  eligible,  but  also  because  it  varies  the  constitution 
of  the  corporation  (as  fixed  by  the  charter)  in  this 
respect,  that  if  the  mode  of  election  pointed  out  by  the 
charter  be  pursued,  the  same  person  cannot  be  master 
for  two  successive  years ;  but  if  that  prescribed  by  the 
by-law  be  adopted,  he  may.  In  this  case  the  defendant 
is  not  aided  by  the  mode  pursued  at  the  particular 
elecdon  in  question,  for  the  two  persons  out  of  whom 
the  choice  was  to  be  made,  were  not  the  two  wardens, 
which  according  to  the  charter  they  ought  to  be. 

Z  z  2  Little- 
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J  831.  LiTTLEDALE  J.     Tiiis  by-law  appears  to  me  contrary 

to  the  charter,  because  the  effect  of  it  is  to  extend  the 

The  King 

against       number  of  persons  eligible. 

•BUM&TKAD« 

Parke  J.     This  is  not  a  case  where  the  corporation 
at  large  have,  by  a  by-law,  merely  delegated  the  power 
of  election,  which  they  possessed  before,  to  a  select  body ; 
because  here,  by  the  charter,  the  master  is  to  be  elected 
from  particular  persons,  viz.  the  two  wardens,  but  by  the 
by-law  he  may  be  elected  from  among  other  persons,  viz. 
the  master  and  assistants.     If  such  a  by-law  were  good, 
the  charter  might  be  wholly  defeated.     It  appears  to  me, 
therefore,  that  the  by-law  is  invalid  altogether  on  that 
ground.     I  think  also,  that  that  part  of  the  by-law  which 
regulates  the  election  is  void,  because  the  right  to  elect 
is  thereby  delegated  to  the  select  body  on  condition  that 
they  elect  in  a  certain  mode,  which  is  not  directed  or 
sanctioned  by  the  charter.     The  select  body,  therefore, 
have  not  the  power  which  was  given  by  the  charter  to 
the  corporation  at  large  (a). 

Taunton  J.  A  corporation  have  no  power  to 
make  a  by-law  contrary  to  their  constitution.  That 
is  one  of  the  first  elements  of  the  law  of  corporations. 
Then  the  question  is,  whether  this  by-law  be  not  con- 
trary to  the  constitution  of  this  company.  I  think, 
as  the  charter  says  that  the  master  shall  be  taken  out 
of  a  select  and  limited  number  of  persons,  it  was  not 
competent  to  the  corporation  to  enlarge  that  number, 
and  say  that  the  master  should  be  taken  out  of  any  other 
body.     I  allow  that  if  a  by-law  consist  of  two  parts, 

(a)  Where,  by  charter,  the  election  is  to  be  bj  the  majority  of  a  par- 
ticular body,  a  by-law  giving  the  presiding  officer  a  casting  Toice  in  cast 
the  votes  are  equal,  is  bad.     Rci  ▼.  Ginever,  6  T.  R,  732. 

each 
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each  part  being  ia  itself  entire,  and  capable  of  being        1831. 
separated  from  the  other,  the  circumstance  of  one  entire       

The  Kmo 

and  separate  part  of  that  by-law  being  bad  will  not  against 
vitiate  the  other  (a).  But  here  the  parts  are  all  blended 
together  and  consolidated  in  one  mass,  and  cannot  be 
separated,  so  that  if  the  by-law  be  bad  in  part,  it  must 
of  neces-sity  be  bad  altogether.  The  rule  must  therefore 
be  made  absolute. 

Rule  absolute  (b). 

(a)  Ptayrr  r.    Vere^  Sir  T.  Raym.  288.  324.     Rex  v.   The  Fishermen 
ef  Feoerskum  (per  Lonl  JTenyon),  8  T.  R,352. 

{bj  See  Rex  V.  Tucker^  2  Sdw,  N.  P.  1170.  8th  edit. 


KiDD  against  Walker. 

THIS  was  an  action  for  breach  of  covenant  in  not  Where  a  de- 
fendantf  sued 

paying  a  sum  of  money,  with  interest,  according  to  upon  a  security 
indenture  made  between   the  plaintiff  and   defendant.  terMt!"pays" 
The  defendant  paid  money  into  court,  and  pleaded  solvit  court  sufficient 
ad  diem.    At  the  trial  before  Vaughan  B.,  at  the  Win-  »<>  coyer  the 

^  '  principal,  with 

Chester  Summer  assizes  1830,  it  appeared  that  enough  interest  down 

^^  °      to  the  corn- 

had  been  paid  to  cover  the  plaintiff's  demand,  with  in-  mencement  of 

the  action,  but 

terest  down  to  the  time  of  commencing  the  action,  but  not  to  the  time 

1        .  I  ■  ...  of  paying  in  th^ 

not  mterest  to  the  time  when  the  money  was  paid  into  money,  the 
court     The  learned  Judge  directed  a  verdict  for  the  pr^^,™nda 
defendant,  giving  leave  to  move  that  a  verdict  might  be  inbound  to 
entered  for  the  plaintiff  for  3/.  125.,  the  interest  claimed  ^"^  ^*?  ^t 

^  .  mages  for  the 

as  accruing  after  the  commencement  of  the  action.     A  interest  accni. 

ing  between 

rule  nisi  having  been  obtained  to  that  effect,  the  commence* 

ment  of  the 
'    action  and  th« 
_  ,,  ,  ,  rrii  •      •  payment  into 

•    FoUett  now  shewed  cause.      Ihis  is  an  attempt  to  Couru 
take  advantage  of  a  mistake,  and  the  question,  therefore, 

Z  z  3  is. 
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1831.       iS)  whether  there  be  any  principle  of  law  compelling  the 
Ck>urt  to  yield  to  such  an  objection.     The  rule  laid 

KiDD 

against  down  in  Robinson  v.  Bland  {a)  will  be  cited  on  the 
other  side;  but  it  may  still  be  enquired  whether  the 
jury,  in  a  case  like  the  present,  were  absolutely  bound 
to  adopt  that  rule,  and  give  damages  covering  the  in- 
terest down  to  the  time  of  payment  Now  "  when 
money  is  brought  into  court,  unless  the  plaintiff  will 
accept  it  with  costs  in  discharge  of  the  suit,  it  is  consi- 
dered as  paid  before  action  brought,  and  struck  out  of 
the  declaration ;  and  the  action  proceeds  for  the  residue 
of  the  demand  in  like  manner  as  if  it  had  been  originally 
commenced  for  that  only."  1  Ttddj  624.  9lh  ed.  If, 
then,  upon  the  action  so  proceeding,  it  appear  that  the 
whole  principal  has  not  been  paid,  the  jury  ought  to 
give  damages  equal  to  the  amount  of  interest  accruing 
until  the  whole  principal  is  recovered :  but  if  it  be  found 
that  no  part  of  the  principal  was  unpaid,  (that  is,  that 
it  was  covered  by  the  money  paid  into  court),  the  jury 
are  not  then  obliged  to  give  any  damages ;  for  they  may 
consider  the  whole  principal  as  having  been  discharged 
before  the  commencement  of  the  action.  IParke  J.  If 
the  full  interest  be  not  satisfied  at  the  time  of  the  pay- 
ment into  court,  will  such  payment  be  considered  as 
a  discharge  of  the  principal  before  action  brought?] 
The  rule  of  Court,  on  paying  in  money,  orders  that  the 
amount  shall  be  struck  out  of  the  declaration.  Now,  if 
that  sum  be  struck  out,  and  it  appear  that  nothing  else 
was  due,  there  can  be  no  foundation  for  a  claim  of  in- 
terest between  the  commencement  of  the  action  and  the 
payment     There  is  no  case  in  which  it  has  been  de- 

(«)  2J?Mrr.  1077. 

cided 
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cided  that  interest  is  demandable  down  to  the  time  of       1881. 
paying  the  money  into  court:  and  if  the  jury  were  not 
imperatively  called  upon  to  give  damages,  there  is  no        against 
reason  that  the  Court  should  now  direct  a  verdict  for 
the  p]ainti£ 

Lord  Tenterden  C.  J.  A  jury  is  bound  to  find  a 
verdict  according  to  law,  and  it  must  be  supposed  that 
if  the  plaintifi*  was  legally  entitled  to  the  sum  of  Si.  12s. 
here  claimed,  the  jury  meant  to  give  it  I  think  he  was 
so  entitled.  If  the  practice  of  paying  money  into  court 
were  to  deprive  a  plaintifiP  of  any  part  of  his  demand 
which  he  would  otherwise  be  enabled  to  recover,  it 
would  work  great  injustice.  Here  the  sum  in  question 
is  very  small;  but  it  might  happen  that  the  declaration 
was  filed  at  the  end  of  Trinity  term,  and  the  money 
paid  into  court  in  Michaelmas  term ;  in  such  a  case,  if 
the  argument  now  used  were  to  prevail,  a  plaintifi*  would 
lose^  and  a  defendant  save,  more  than  four  months^ 
interest.  In  the  present  instance  there  appears  to  have 
been  a  slip  on  the  part  of  the  defendant ;  but  it  is  one 
which  the  plaintiff  is  entitled  to  take  advantage  o£ 

Littledale,  Parke,  and  Taunton  Js.  concurred. 

Rule  absolutei 

C.  F.  WiUiams  and  Coleridge  were  to  have  supported 
the  rule* 
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1891. 


wednadiu,.      The  MastCF,  &c.  of  the  Company  of  Apothe- 

CARIES  against  Benjamin  Greenwood. 

A.  bound  him-  '^pHlS  was  an  action  broui^ht  to  recover  penalties  for 

•elf  apprentice      X  ,  ,  •  ^ 

to  an  apotbe-  practising  as  an  apothecary  without  the  certificate 

cary,  who  re-  •      i  t        •  ^ 

uded  eight         required  by  the  statute  55  G.  3.  c.  194.  s.  CO. 
The  apoUiecarj       At  the  trial  before  Pari  J.,  at  the  Summer  assizes 
boiue^/f.  in  ^^^  ^^®  county  of  York,  1830,  the  following  appeared 
T?!?  ^A^      to  be  the  facts  of  the  case :  — 

aided,  and  at- 
tended several         xhe  defendant  was  of  the  age  of  twenty-four.     He 

patients  there,  °  '* 

the  apothecary    had  been  resident  with  his  father  an  apothecary,  and  also 

coming  over 

occasionally,  with  two  Other  apothecaries,  for  more  than  five  years 
salted  by  the  in  the  whole ;  the  latter  of  them,  named  Drake,  lived  at 
the  patients :  Halifax,  and  the  defendant  was  assistant  to  him  for  two 
wata  practisbff  ^^^^^^  J^'s  brother,  John  Brooke  Greenwood,  was  also  an 
by  ^,  a»  an  apothecary,  and  resided  at  Gomersall,  eight  miles  from 
within  the  Halifax,  and  practised  there.     On  the  25th  of  Odober 

meaning  of 

55  G.3.C.  194.  1828,  the  defendant  was  bound  apprentice  to  his  bro- 

i.20. 

ther  by  a  regular  indenture.  Upon  this  the  brother 
took  a  house  and  opened  a  shop  at  Halifax,  and  the  de- 
fendant resided  on  the  premises  so  taken.  The  brother, 
according  to  his  own  testimony,  went  to  Halifax  several 
times  every  week,  and  was  consulted  by  the  defendant 
about  some  of  the  patients ;  and  it  appeared  that  he  had 
visited  one  family.  It  was  proved  that  the  defendant  had 
visited  and  given  medicine  to  several  patients,  some  of 
whom  knew  him  when  he  was  with  Drake  at  Halifax, 
The  defendant  never  received  any  thing  for  his  attend- 
ances, and  his  brother  was  paid  for  the  medicines  fur- 
nished. Upon  this  it  was  objected,  that  there  was  no 
evidence  that  the  defendant  had  ever  practised  as  an 
apothecary.     The  learned  Judge  directed  the  jury  to 

find 
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find  a  verdict  for  one  penalty  of  20/.,  but  reserved       1881. 

liberty  to  the  defendant  to  move  to  enter  a  nonsuit     A       

rule  nisi  having  been  obtained  for  that  purpose,  ^'SSS^r' 

Gazbmwoooi* 

Coliman  on  a  former  day  in  this  term  shewed  cause. 
The  question  in  this  case  is,  whether  an  apothecary's 
apprentice  may,  on  the  faith  of  that  apprenticeship, 
attend  patients  in  the  absence  of  his  master,  without 
being  liable  to  penalties  for  having  acted  as  an  apo« 
thecary  within  the  meaning  of  the  55  G,  3.  c.  194. 
s.  20.  (a)  It  might,  perhaps,  have  been  a  question  of 
fact  whether  the  defendant  practised  as  an  apprentice  or 
an  apothecary.  The  master  surely  cannot  have  a  right 
to  disperse  his  apprentices  over  the  country,  and  to  re- 
ceive the  money  for  their  attendance.  The  apprentice 
ought  to  have  his  master's  instruction  in  each  particular 
case.  This  is  clearly  a  case  within  the  mischief  con- 
templated by  the  legislature,  and  also  within  the  words 
of  the  penal  clause. 

jF.  Pollock  and  Cresswell  contra.  The  question  is, 
whether  the  acts  done  by  the  defendant  in  this  case 
amounted  to  a  practicing  as  an  apothecary,  or  whether 
the  defendant  did  not  practise  as  an  assistant  merely. 
Now  section  21.  enacts,    that  no  apothecary  shall  be 

(a)  Section  20.  enacts,  **  That  if  any  person  (except  such  as  are  then 
actually  practising  as  such)  bhall  after  the  1st  day  of  Auguit  1815,  act  or 
practise  as  an  apothecary  in  any  part  of  England  or  WaUif  without  having 
obtained  such  certificate  as  aforesaid,  every  person  so  offending,  shall  fur 
every  such  offence,  forfeit  and  pay  the  sum  of  20/. ;  and  if  any  person 
(except  such  as  are  then  acting  as  such,  and  excepting  persons  who  have 
actually  served  an  apprenticeship  as  aforesaid,}  shall  after  the  said  1st 
day  of  August  1815,  act  as  an  assistant  to  any  apothecary,  to  compound 
and  dispense  medicines,  without  having  obtained  such  certificate  as  afore- 
said, every  person  so  offendin  g  shall,  for  every  such  offence,  forfeit  and 
pay  the  sum  of  5/.*' 

allowed 
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18S1.  allowed  to  recover  any  charges  unless  he  shall  prove  that 
""■""  he  was  in  practice  as  an  apothecary  before  or  on  the 
Company  5th  of  August  1815,  or  that  he  has  obtained  a  certificate 
Gkuxwood.  to  practise  as  apothecary  from  the  master,  warden,  and 
Society  of  Apothecaries.  In  Brawn  v.  Robinson  (a),  to 
prove  that  the  plaintiff  had  practised  as  an  apothecary 
before  the  5th  of  August  1815,  three  witnesses  stated 
that  he  had  attended  them  as  an  apothecary  before  that 
day,  but  that  during  the  whole  time  of  such  attendance 
he  was  an  assistant  in  the  house  of  another  apothecary, 
though  they  always  paid  the  plaintiff.  Lord  Tenter- 
den  C.  J.  held  that  to  be  no  proof  that  he  practised  as 
an  apothecary,  and  he  is  reported  to  have  said,  that  no 
practice  while  in  the  service  of  another,  can  be  a  prac- 
tising as  an  apothecary  under  the  act.  In  Rose  ▼• 
College  of  Physicians  (&),  in  error,  it  was  held,  that  an 
apothecary  who  made  up  and  administered  medicines 
without  licence  or  the  direction  of  a  physician,  but 
who  demanded  and  took  no  fee  for  his  advice,  did 
not  practise  physic  within  the  meaning  of  the  statute 
l^SclB  Hen.S\  c.5.  These  authorities  shew,  that  a 
practising  must  be  for  the  party's  own  profit.  Here 
that  was  not  the  case.  If  the  acts  done  by  the  defendant 
in  this  case  amount  to  a  practising  as  an  apothecary, 
every  interference  of  an  apprentice  with  a  patient,  with- 
out consulting  his  master,  even  though  he  be  absent, 
the  administering  even  of  a  dose  of  medicine,  must  be 
equally  so.  Here  the  defendant  acted  bona  fide  as  an 
apprentice.  If  he  were  liable  for  any  penalty,  it  would 
be  for  acting  as  assistant  without  having  obtained  a  cer- 
tificate, which  is  a  distinct  offence,  subjecting  the  party 
to  a  different  forfeiture. 

{a)  1  Carr,  ^  Pnyne^  264.  {h)  5  Bro.  P.  C  555.  Vol.  i.  78* 

Lord 
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Lord  Tenterden  C.  J.    If  the  defendant  in  this  case  1851. 

be  not  the  apothecary,  then  his  brother  must  be.    Now,  """"■ 

APOTHKCABin* 

could  the  latter   maintain  an   action   against  patients  Compaoy 

whom  he  never  saw  ?     We  will  take  time  to  consider  of  Guufwooik 
our  judgment. 

Cur.  adv.  vuU. 


The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tenterden  C.  J. ;  who,  after  stating  the  facts 
of  the  case,  proceeded  as  follows :  — 

It  was  argued  for  the  defendant,  that  if  he  should 
be  considered  as  practising  within  the  terms  of  the  act, 
every  apprentice  to  an  apothecary  who,  in  the  absence 
of  his  master,  should  give  attendance,  advice,  or  medi- 
cines, might  be  so  considered.  We  think,  however,  that 
no  such  consequence  will  follow.  • 

The  act  does  not  in  terms  require  a  practising  on  the 
party's  own  account ;  and  it  must  be  obvious  that  if  a 
case  like  the  present  be  not  within  the  act,  a  door  will 
be  opened  whereby  the  objects  of  the  act  may  be 
evaded,  and  there  may  be  a  practising  at  several 
towns  under  one  certificate,  and  at  some  of  them  by 
persons,  under  the  name  and  colour  of  apprenticeship, 
with  littie  or  no  benefit  to  the  patients  from  the  skill  or 
knowledge  of  the  person  who  has  obtained  the  certificate. 
We  think  the  only  safe  rule  is  to  confine  the  practice  of 
apprentices  to  the  residence  of  their  master,  whereby  the 
patients  may  in  general  have  the  benefit  of  his  skill.  In 
the  present  case  few  of  the  patients  could  have  that 
benefit  in  any  degree.  We  think,  therefore,  the  de- 
fendant incurred  the  penalty  of  the  statute,  and  con- 
sequentiy  the  rule  must  be  discharged. 

Rule  discharged^ 
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Tkunday,        The   KiNG   agaiTist  Benett   and   Broughton, 

Esquires,  Justices  of  Middlesex. 

.r    /p^    Under  thetiu    QATHERINE    MINES,    an    Irish    pauper,    being 
^     -(JO     *"V*of ^  3'3'aii  pregnant,  was,  at  her  own  request,  on  the  9th  of 

vf  M     ^"^  female       March  1831,  admitted  into  the  workhouse  belonffinij  to 

•^       pauper  having  00 

a  bastard  child  .  the  parish  of  St.  Lukcj  MiddlcseZy  and  on  the  23d  was 

bom  in  a  parish 

in  Engfandt  there  delivered  of  a  male  bastard  child.     She  resided  in 

age  of  nurture,  tlie  workhouse  from  the  time  of  her  admission  ;  and  wasy 

^'cbtfgeabl!^'  during  that  time,  chargeable  to  the  parish.     On  the  6th 

^wTuioiurh  ^^  ^^y  ^^®  parish  officers   took   her  before  the  de- 

tiie  child  cannot  fendants,    WiUiam   Benett   Esq.   and  Robert  Edwards 

be  sent  with  ^  ^ 

her,  the  act  not  Broushton  Esq.,  two  mairistrates  for  the  county,  and  re- 
authorising  the       ,   ^  I'  -^  J^ 

lemoral  of  any   quired  them,  by  a  pass  under  their  hands  and  seals,  to 

aottlfd  person. 

cause  her  to  be  removed,  and  her  infant  child  also,  for  the 
purpose  of  nurture.  They  refused  so  to  do.  A  rule  nisi 
was  afterwards  obtained  for  a  mandamus  to  compel  them 
to  sign  an  order  or  pass  for  the  removal  of  the  pauper 
with  her  male  bastard  child  (for  nurture  only)  from  the 
said  parish  of  Saint  Luke  to  Ireland,  in  the  manner  di- 
rected by  the  statutes  in  such  case  made  and  provided. 
In  the  present  term 

The  defendants  showed  cause  in  person  against  the 
rule.  The  act  59  G.  3.  c.  12.  s.  33.  empowers  two  jus- 
tices to  remove  natives  of  Scotland  or  IrcMnd  not  settled 
in  England,  and  who  have  actually  become  chargeable, 
together  with  their  children,  so  being  chargeable  and 
not  settled  in  this  country,  to  the  place  of  their  birth  or 
last  legal  settlement     But  a  bastard  is  settled  where 

born ; 


BXKXTT. 


IN  THE  First  Year  of  WILLIAM  IV,  7J3 

born;   and  although,  when  the  mother  is  settled  in  a        ]6S1. 
different  place,  and  is  removed  thither,  the  child  may 

•'The  King 

be  sent  with  her  for  the  purpose  of  nurture,  that  can  agamst 
only  be  to  a  place  in  England^  where  the  child  may  still 
be  maintained  out  of  the  parish  funds,  at  the  expense  of 
the  place  in  which  it  was  born,  and  which  is  liable  for 
fiuch  maintenance.  Rca:  v.  Hemlington,  {a)  But  if  the 
child  is  sent  to  Ireland^  where  there  are  no  poor-laws, 
it  must  lose  the  benefit  of  this  maintenance;  and,  if  the 
mother  dies,  must  be  altogether  destitute,  as  no  order 
could  be  made  for  its  relief.  The  child,  therefore, 
ought  not  to  be  removed  to  Ireland;  and  as  an  infant 
within  the  age  of  nurture  cannot  be  separated  from  its 
mother,  she  also  must  remain.  It  may  be  said  that  this 
renders  the  act  nugatory  with  respect  to  the  mothers  of 
bastards  born  here;  but,  on  the  other  hand,  if  the 
child  remain  in  this  country,  the  father  may  be  called 
upon  to  support  it ;  if  it  be  removed  with  tlie  mother, 
the  recourse  to  him  is  lost;  and  this  might  give  an 
opening  to  much  oppression,  as  well  as  an  encourage- 
ment to  immorality.  Al^Dther  objection  to  tliis  rule  is, 
that  it  is  an  attempt  to  compel  magistrates  to  come  to  a 
particular  decision.  The  Court,  in  Bex  v.  The  Justices 
of  Middlesex  {b\  refused  to  interpose  for  such  a  purpose. 
The  magistrates  here  have  not  refused  to  exercise  their 
jurisdiction,  but  have  heard,  enquired,  and  decided  to 
the  best  of  their  judgment.  [Lord  Tenterden  C.  J. 
The  statute  is  imperative  if  the  parties  come  within  it. 
Parke  J.  It  is  a  mere  question  of  law,  what  the  act 
requires.  No  discretion  is  given.]  The  act  makes  no 
provision  for  the  case  of  bastard  children. 

(a}  Cold,  e.     D(Atg»  9.  n.  (2).  (6)  AB.^ji.  298. 

Law 
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18S 1.  Ztaw  and  Heaton  contr^.     The  mother,  who  is  charge- 

"""^       able,  and  not  settled  in  England^  must  be  removed  by 

The  Knra 

ojsaifut  the  express  words  of  the  statute^  Supposing  that  in 
this  case  the  infant  cannot  be  separated  from  its  mother, 
the  consequence  will  then  be,  that  it  must  be  removed 
with  her,  upon  the  principles  of  general  i)olicy  ad- 
verted to  by  the  Court  in  Rex  v.  Leeds  {a).  That  case 
shews  that  a  wife,  although  having  a  maiden  settle- 
ment in  England^  may  be  removed  to  Ireland  or  Scot" 
land,  when  the  husband  is  sent  thither  in  pursuance 
of  the  statute.  Where  the  mother  is  removed  from 
one  place  to  another  in  England^  her  child,  within  the 
age  of  nurture,  must  go  with  her,  although  it  be  settled 
in  a  different  parish  from  that  to  which  she  is  re- 
moved, Skeffreth  v.  fVal/brd{b);  and  it  must  still  be 
supported  in  the  new  place  of  residence  by  the  parish 
to  which  it  belongs,  Rex  v.  Hemlinglon  (c),  notwith- 
standing the  inconvenience,  which  might  be  alleged  in 
that  case  as  well  as  in  the  present,  where  the  parishes 
are  distant  from  each  other.  The  act  59  G.  3.  c.  12. 
s.  33.  speaks  of  persons  who  htfve  become  chargeable  by 
themselves,  or  ^^  his  or  her  family,"  and  may  therefore 
be  deemed  to  contemplate  the  removal  of  all,  even  in 
cases  like  the  present 

Cur,  ado.  vidL 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  case  was  very  well  argued  in  the  course  of  this 
term.  The  diflSculty  is  in  saying  what  precisely  ought 
to  be  done  under  the  statute  59  G.  3.  c.  12.  s.  33.,  which 

(a)  4B.iJ.  498.  (b)  S  BoU,  pi.  1 1.  6th  edit 

(c)  CaltL  6.    Doug.  9.  n.  (2). 

provides 
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provides  for  the  removal  of  Irish  and  Scotch  paupers  in        1831. 
the  mode  pointed  out  as  to  rogues  and  vagabonds  by 
17  G.  2.  c.  5.  5. 13,  14.    It  was  said,  in  support  of  the  rule,        offdnu 
that  where  a  woman  settled  in  one  parish  in  England  had 
a  bastard  child  born  in  another  parish  also  in  England^  it 
had  been  usual  ta  remove  the  child  with  the  mother  for 
nurture,  and  that  it  was  then  taken  care  of  by  the  parish 
to  which  it  was  sent,  at  the  expense  of  the  parish  where 
it  was  settled  by  birth.     On  the  other  hand  it  was  con- 
tended, that  the  child  having  a  settlement  in  the  parish 
where  it  was  born,  the  act  of  parliament  gave  the  justices 
no  power  to  remove  it ;  and  it  was  observed,  that  where 
a  child  was  removed  with  its  mother  from  parish  to 
parish  in  England^  no  difficulty  arose,  because  one  parish 
or  the  other  was  obliged  to  give  it  present  support,  but 
that  in  Ireland^  where  there  are  no  poor  laws,  there  was 
no  parish  which  could  be  called  upon  to  nurture  the 
child,  nor  any  one  to  enforce  maintenance  from   the 
place  of  its  birth.     There  was  much  weight  in  those 
observations.     There  may  certainly  be  great  inconve- 
nience in  separating  the  mother  and  child ;  still,  if  the 
law  gives  no  authority  to  remove  the  child,  that  inconve- 
nience cannot  be  avoided,  while  the  law  continues  as  it 
is.     And  it  is  clear  that  by  59  6. 3.  c.  12.  s.  33.,  no  such 
power  is  given.      That  section  requires   two  justices^ 
upon  complaint  that  any  person  born  in  Scotland  or 
Ireland  hath  become  chargeable  to  a  parish  by  himself 
or  herself,  or  his  or  her  family,  to  enquire  whether  he 
or  she,  or  any  of  his  or  her  children  have  any  settlement 
in  England,  and  if  it  shall  be  found  that  such  person 
was  born  in  Scotland  or  in  Ireland,  has  no  settlement 
in  England,  and  has  become  chargeable  to  such  parish 

by 
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1831. 


Tbe  King 
agtdnsi 
BsMrR. 


by  himself  or  bis  or  her  family,  then  by  a  pass  to  cause 
such  poor  person,  his  wife,  and  such  of  his  or  her 
children  as  shall  not  have  gained  a  settlement  in  England^ 
to  be  removed  to  the  place  of  his  or  her  birth  in  the 
manner  directed  by  the  17  G.  2.  c.  5.  5. 13.  and  14.  Tbe 
statute,  therefore,  authorizes  and  requires  the  justices  to 
remove  to  Ireland  the  mother  who  has  not  gained  any 
settlement  in  England ;  but  it  gives  them  no  power  to 
remove  the  child  which  has  acquired  a  settlement  there 
by  its  birth.  There  may  undoubtedly  be  hardship  in 
removing  the  mother  without  the  child,  but  that  must 
be  submitted  to,  for  the  act  is  imperative.  The  rule, 
therefore,  must  be  made  absolute  as  to  the  removal  of 
the  mother,  and  discharged  as  to  that  of  the  child. 

Rule  absolute  for  the  removal  of  the  mother,  ^ 
discharged  as  to  that  of  the  child. 


Saturdayt 
June  lltb. 


Kearsey,  Assignee  of  the  Estate  of  Havisidb, 
a  Bankrupt,  against  Carstairs  and  Others. 


citing  that  the 
lessee  bad  pur- 
chased certain 
fixtures  on  the 


laK  -  ""'f?  By  indenture     /^  OVEN  ANT.     The  declaration   stated  that  by  in- 

'  "     of  demise,  re-      V^^ 

denture  made  between  the  defendants  and  Haviside 

before  his  bankruptcy,  the  defendants  demised  premises 

premises,  on       ^  Haviside  for  a  term  of  years;  and  that  by  a  covenant 

condition  of 

their  being  repurchased  as  after  mentioned,  it  was  agreed  between  tbe  lessor  and  lessee, 
and  tbe  lessor  covenanted,  that  on  the  exoiration  or  other  sooner  determination  of  the 
term,  he,  the  lessor,  should  and  would  take  the  fixtures  at  such  price  as  they  should  be 
appraised  at  by  two  comp«tent  persons,  one  to  be  named  on  each  side. 

The  lessee  became  bankrupt,  and  his  assignee  declined  tbe  lease  (which  was  dplivered 
up),  but  he  required  the  fixtures  to  be  repurchased,  and  brought  an  action  of  covenant 
against  the  lessor  for  not  appointing  an  appraiser :  Held*  that  as  by  6  6.  4.  c.  16.  s.  75.  the 
bankrupt,  on  delivering  up  the  lease,  was  discharged  from  all  the  covenants  on  his  part,  per- 
formance of  tbe  ooveoant  in  question  could  not  be  enforced  by  the  assignee  against  the  lenor. 


^JO, 


m 
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in  the  said  indenture,  reciting  that  H.  had  purchased        18dL 
certain  fixtures  on  the  said  premises,  on  condition  of        " 
their  being  repurchased   as   after    mentioned,   it   was     ^agamu 
agreed  between  the  parties,  and  the  defendants  cove- 
nanted, that  immediately  on  the   expiration  or  other 
sooner  determination  of  the  terp,  they,  the  defendants, 
should  and  would  take  the  said  fixtures,  and  pay  such 
price  for  them  to  JFf.,  his  executors,  or  assigns,  as  they 
should  be  appraised  at  by  two  competent  persons,  (one 
to  be  named  on  each  side),  or  by  an  umpire  to  be  named 
by  such  two  persons  if  they  could  not  agree ;  that  H. 
purchased  and  paid  for  the  fixtures,  and  afterwards, 
during  the  term,  became  bankrupt,  and  the  plaintifi'was 
appointed  his  assignee;  that   the  plaintiff  declined  to 
accept  the  lease,  and  //l,  within  fourteen  days  after 
notice  thereof,  delivered  up  the  lease  and  premises,  pur- 
suant to  the  statute  (a),  to  the  defendants,  who  accepted 
the  same,  and  the  term  granted  to  H.  was  thereby  de- 
termined; that  the  plaintiff  afterwards  appointed  a  com- 
petent person  to  appraise  the  fixtures,  and  requested  the 
defendants  to  do  the  same ;  but  that  they  did  not  nor 
would,  immediately  on  the  determination  of  the  term, 
accept  the  fixtures,  and  pay  such  price  for  the  same  as 
they  should  have  been  appraised  at  according  to  the 
covenant,  but,  on  the  contrary,  would  not  appoint  a 
competent  person  to  appraise  the  fixtures,  and  neglected 
and  refused  so  to  do,  and  did  not  nor  would  pay  the 
price  or  value  of  the  same  either  to  H*.,  before  his  bank- 
ruptcy, or  to  the  plaintiff  as  assignee.    There  was  a  second 
count,  setting  out  a  similar  demise  by  indenture  of  certain 
premises,  in  that  indenture  mentioned,  and  alleging  a 
like  breach  of  covenant,  only  omitting  to  aver  that  the 

(a)  6G.4.  c*l$,  u  75.   See  the  judgment,  ptge  725.  post 

Vol.  II.  3  A  plaintiff 
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18S1.  plaintiff  declined  the  lease,  and  stating  that,  after  the 
expiration  of  the  term,  the  plaintiff  appointed  a  compe- 

against  tent  appraiser,  who  valued  the  fixtures  at  108/.;  but 
the  defendants  would  not  name  an  appraiser,  nor  accept 
the  fixtures,  or  pay  the  value. 

The  defendants  pleaded,  among  other  pleas,  the  fol- 
lowing :  —  1.  That  the  bankrupt  did  not  nor  would,  after 
the  determination  of  the  term,  appoint  an  appraiser. 
2.  That  the  indentures  mentioned  in  the  two  counts 
were  the  same  and  not  different;  that  the  premises 
in  the  two  counts  mentioned  were  also  the  same ;  and 
that  before  the  issuing  of  the  commission,  and  before 
notice  to  the  defendants  of  an  act  of  bankruptcy,  a  part 
of  the  rent  in  the  said  indenture  mentioned,  to  an 
amount  exceeding  that  of  the  damages,  became  due  from 
the  plaintiff  to  the  defendants,  which  rent  the  defendants 
offered  to  set  of!*.  3.  (To  the  second  count)  That  the 
plaintiff,  as  assignee,  declined  the  lease  pursuant  to  the 
statute,  and  H.  the  bankrupt,  within  fourteen  days  after- 
wards, delivered  up  the  same,  and  the  term  thereby 
granted,  to  the  defendants,  whereby,  and  by  force  of  the 
statute,  the  term  became  wholly  ended  and  determined, 
and  the  indenture  and  the  covenants  therein  wholly 
void,  and  the  defendants  were  discharged  as  to  all  per- 
sons from  liability  in  respect  of  any  subsequent  non- 
performance of  the  €aid  covenants. 

The  first  of  these  pleas  was  specially  demurred  to, 
inasmuch  as  it  did  not  state  that  the  assignees  appointed 
no  appraiser ;  and  for  other  reasons.  The  next  was  also 
specially  demurred  to,  on  the  ground,  among  others,  that 
it  averred  the  indentures  and  premises  mentioned  in  both 
counts  to  be  the  same,  whereas  they  clearly  appeared  by 
the  declaration  to  be  different ;  and  also  that  it  was  left 
uncertain  which  count  of  the  declaration  the  plea  was 

intended 
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intended  to  answer;  and,  further,  that  it  offered  a  set-        18SI. 
off  against  unliquidated  damages ;  and  on  the  last  two       ' 
grounds  the  Court  intimated,  in  the  course  of  the  argu-       agnmst 
ment,  that  that  plea  could  not  be  maintained ;  observ- 
ing,  however,  an  to  the  first  ground  stated  in  this  de- 
murrer, that  demurring  to  a  plea,  because  it  alleged  an 
indenture  set  out,  and  premises  mentioned,  in  different 
counts,  to  be  one  and  the  same,  only  tended  to  ex- 
pense, as  it  would  drive  defendants  in  such  cases  to 
plead  a  separate  plea  to  each  count,  although  the  same 
answer  might  apply  to  several.     To  the  remaining  plea 
there  was  a  general  demurrer.     Joinder  in  demurrer. 

F*  PoOock  in  support  of  the  demurrers.  If  the  as- 
signees had  the  right  to  enforce  this  covenant,  they,  and 
not  the  bankrupt,  w^re  the  persons  to  nominate  an  ap- 
praiser. And  the  assignees  had  a  right  to  sue  upon  the 
covenant,  if  the  bankrupt  would  have  been  entitled  to 
do  so  on  the  determination  of  the  lease.  It  appears 
never  to  have  been  distincdy  laid  down  what  actions  may 
be  brought  by  assignees  in  their  own  names  upon  rights 
accruing  to  the  bankrupt.  Rights  of  action  for  personal 
injuries  certainly  do  not  pass  to  the  assignees;  but  on 
contracts  it  seems  taken  for  granted  in  modern  practice, 
that  the  right  to  sue  does  vest  in  them.  By  .5  G.  2. 
c.  30.  s.  I.,  the  bankrupt  was  bound  to  discover  to  the 
commissioners  ^^  all  his  effects  and  estate,  real  and  per- 
sonal," and  how  he  had  disposed  of  any  ^^  goods,  wares, 
merchandizes,  monies,  or  other  estate  and  effects  of  which 
he  was  possessed,  or  in  or  to  which  he  was  any  ways 
interested  or  entitled,"  or  whereby  he  had  "  or  might 
have  or  expect  any  profit,  possibility  of  profit,  benefit, 
or  advantage  whatsoever."  The  language  of  6  G.  4. 
c.  16.  5.  63.,  describing  the  property  of  the  bankrupt 

3  A  9  which 
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18S1.  which  is  to  be  conveyed  by  the  commissioners  to  the 
J-  assignees,  is  less  particular,  but  the  clause  must  have 

agamsi  been  meant  to  apply  as  extensively.  The  question  upon 
the  last  as  well  as  the  first  plea  demurred  to  is,  in  fact, 
whether  the  bankrupt  should  have  sued,  or  the  as- 
signees. [Lord  TetUerden  C.  J.  Or  nobody.]  In 
Smith  y.  Coffin{a)  it  was  held,  that  by  the  bankrupt  laws 
then  subsisting,  (and  the  same  reasoning  will  apply  to 
the  present  statute,)  rights  of  action,  as  well  as  every 
other  beneficial  interest  which  the  bankrupt  has,  every 
thing  belonging  to  him  that  can  be  turned  to  profit,  pass 
to  the  assignees  by  the  assignment;  and  actions  to  enforce 
such  rights  are  to  be  brought  by  them.  [Lord  Tenter* 
den  C.  J.  There  a  right  of  action  had  clearly  vested  in 
the  bankrupt  at  the  time  of  the  bankruptcy.]  The 
remaining  question,  then,  is,  whether,  upon  the  giving 
up  of  thb  lease,  a  right  accrued  to  the  benefit  of  the 
covenant  for  re-purchase  of  the  fixtures.  Now,  it  was 
held  in  ExpaHe  Nixon  (b),  and  Ex  parte  MaundreU{c)j 
upon  the  construction  of  covenants  to  take  effect  at  the 
end  or  other  sooner  determination  of  a  term,  that  the 
refusal  of  assignees  to  accept  a  lease  on  petition  (under 
49  G.  S.  €•  121.  5. 19.)  was  a  determination  of  the  lease 
within  the  meaning  of  such  covenants,  and  that  they 
might  thereupon  be  enforced  by  the  party  entitled  to 
the  benefit  of  them.  The  covenant,  therefore^  in  this 
case,  came  into  operation  when  the  lease  was  delivered 
up,  as  if  it  had  expired  by  lapse  of  time.  The  assignees 
were  entitled  to  enforce  it,  and  they  were  the  proper 
persons  both  to  appoint  an  appraiser,  and  to  bring  this 
action  on  the  refusal  of  the  defendants  to  perform  their 
part  of  the  agreement. 

(a)  S  ff.  B.  444.  (h)  1  B<m'i  Sep,  445.    S  Madd,  Sep.  519. 

(r)  SJ/ttU.315. 

Cowling 
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Cowling  conti^.     The  plaintiiT,  having  declined  the        1831. 
lease  pursuant  to  the  statute,  cannot  maintain  an  action       — — 

KVAftlKT 

upon  the  covenants  to  Haviside  and  his  assigns ;  nor  is  agabut 
he  in  a  condition  to  appoint  an  appraiser,  for  that  was 
to  be  done  by  the  bankrupt,  or  his  assigns,  which  cha- 
racter, in  respect  of  the  present  lease,  the  plaintiff  has  re- 
nounced. All  the  covenants  of  the  lessee  are  put  an  end  to 
by  the  rejection  of  the  lease,  in  the  same  manner  as  they 
would  have  been  by  an  acceptance,  which  was  held  to  have 
that  effect  in  Doe  dem.  Cheere  v.  Smith  (a).  It  would,  in- 
deed, be  strange  if  the  lessors  continued  to  be  bound, 
while,  by  the  express  words  of  the  statute,  the  lessee  and 
his  assigns  are  discharged.  Ex  parte  Dixon  (6)  and  Ex 
parte  MaundreU  {c)  are  distinguishable  from  the  present 
case.  There  is  a  great  difference  between  the  determin- 
ation of  a  lease  on  petition  by  order  of  a  court  of  equity, 
which  is  a  determination  by  act  of  law,  and  in  which  case 
the  Court  will  see  that  justice  is  done  between  the  parties 
upon  the  whole  transaction,  and  a  throwing  up  of  the 
term  at  the  mere  will  of  one  of  the  parties.  Those  de- 
cisions were  under  the  statute  49  G.  S.  c.  121.  Before 
the  passing  of  the  act  6  G.4.  c.  16.,  assignees  could  not 
exonerate  the  bankrupt  from  the  covenants  by  declining 
the  lease ;  the  only  course  they  could  take  was  to  accept 
it,  and  then  rid  themselves  of  future  liability  by  assigning 
over,  Onslaao  v.  Corrie  (d).  For  this  circuitous  mode  of 
discharging  themselves,  the  new  act,  sect  75«,  substitutes 
a  direct  one,  namely,  by  declining  the  lease.  But,  before 
this  act  passed,  the  assignees,  if  they  accepted  and  then 
assigned  away  the  lease,  were  obliged  to  pay  rent  to  the 
very  day  of  their  assigning,  and  not  merely  to  the  last 

{a)  5Tau7U.795.  (h)  \  Roae^ 445.     9Uadd»8l9. 

(c)  5  MadtL  315.  (d)  S  Madd.  350. 

3  A  S .  rent 
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I88K       rent  day  before,   Ea:  parte  Maundrell  (a).     From  this 

they  are  now  relieved,  by  being  enabled  to  get  rid  of  the 
K1AR8IT 
againti       leasc  at  once ;  but  the  legislature  cannot  have  intended 

that  they  should,  at  the  same  time,  enjoy  the  advantage  of 
being  exonerated  from  rent,  and  also  retain  the  benefit  of 
covenants  in  the  lease  as  a^rainst  the  lessors.  This  would 
give  the  statute  the  effect  not  only  of  relieving  the 
assignees,  but  of  conferring  on  them  an  undue  advantage. 
Besides,  by  the  section  last  referred  to,  the  lease,  when 
declined,  is  to  be  given  up.  Now  at  common  law,  when 
any  one  has  a  right  of  action  secured  by  a  deed,  to  arise 
on  subsequent  events,  if  he  give  up  the  deed  before  tl)e 
events  happen,  he  cannot,  when  they  do  occur,  maintain 
his  action.  There  was  no  necessity  that  the  assignees 
should  bring  this  action.  They  might  have  kept  the 
fixtures,  if  in  their  possession,  and  sold  them. 

But  further,  this  is  not  an  action  which  can  be  main- 
tained by  assignees,  being  for  unliquidated  damages  (6). 
They  have  no  right  but  such  as  is  given  them  by  the  statute 
6  G.  4.  r.  16.,  and  that  (5. 63.)  only  orders  a  conveyance 
to  them  of  the  personal  estate,  the  property,  and  debts,  of 
the  bankrupt.  The  right  of  action  here  contended  for 
does  not  pass  with  the  property ;  the  covenant  is  not  at- 
tached to,  and  does  not  run  with,  the  goods ;  and  where 
a  statute  transfers  an  estate,  it  transfers  with  it  such 
remedies  only  us  by  law  are  incident  to  that  estate,  and 
not  collateral  ones,  Bascawin  v.  Cook  {c).  Smith  v. 
Coffin  {d\  only  shews  that  where  a  bankrupt  is  entitled 
to  property^  his  assignees  have  all  the  rights  which  he 
might  have  had  to  recover  it.  The  alleged  right  under 
this  covenant  does  not  fall  within  the  description  of  a 

(a)  9il/a<///.  315. 

(6)  As  to  this  point,  see  the  next  case,  p.  727. 

(c;   1  Mod,  223.  (rf)  2  H.  B.  444. 

debt 
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debt«  That  word  in  the  late  act  refers  only  to  liquidated  ]  831* 
demands,  not  clai ms  of  wh ich  the  val ue  is  to  be  ascertained  — — — 
by  a  trial.  This  is  evident  on  comparing  the  language  of  ngaiuu 
the  modern  statute  with  those  of  the  older  ones,  and  par* 
ticularly  1  Ja.  1.  c,  15.  s.  13.  The  intention  of  the  bank- 
riipt  laws  is  considered  by  Parker  C.  J.  in  Miks  v.  fVil' 
Hams  {a)f  to  be,  ^^  that  the  bankrupt,  having  been  guilty 
of  a  fraud,  should  not  be  trusted  any  more  with  the 
management  of  his  estate,  but  that  it  should  be  put  into 
other  hands  for  the  safety  of  his  creditors;"  and  ^^  that, 
upon  this  intention,  all  those  effects  and  debts  which  he 
could  take  in,  or  turn  into  money,"  the  assignees  were 
to  have  in  as  full  a  manner,  by  action  or  otherwise,  iu 
their  own  name.  It  is  laid  down  in  Com.  Dig.  Bank" 
rupt  D.  29.  (citing  Holt  v.  Scair/'sbrig  (6),  and  Drake  v. 
The  Mayor  of  Exeter  (c) ),  that,  after  assignment,  the 
bankrupt,  and  not  the  assignees,  shall  sue  in  covenant, 
because  the  damages  are  uncertain.  The  judgment  of 
Buller  J.,  indeed,  in  Smith  v.  Coffin  {d\  would  seem  to 
establish  that  the  assignees  might  enforce  a  covenant, 
but  this .  is  again  rendered  questionable  by  the  observ- 
ations of  Sir  W.  Grant  in  WeatheraU  v.  Geering{e). 
[Lord  Tenterden  C,  J.  The  cases  previous  to  Smith  v. 
Coffin  were  before  the  statute  5  G.  2.  c.  30.]  That 
statute  does  not  profess  to  give  more  extensive  rights  of 
action  to  assignees,  nor  was  it  passed  for  that  purpose; 
and,  although  it  uses  more  comprehensive  expressions 
than  the  preceding  acts,  in  describing  the  property  of  the 
bankrupt  which  is  to  be  discovered  to  the  commissioners, 
those  expressions  are  not  retained  in  the  corresponding 
part  (sect  1 12)  of  the  new  act.     [Parfe  J.  If  goods  of 

{a)   I  P.  Wms.2\9,  (6)  2K^,  372. 

(c)   1  Ca.  CA.  71.  (rf)  2-ff.  B.  444. 

(<)   12  Fm.  504. 

3  A  4  the 
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1831.  *  the  bankrupt  are  taken,  and  converted  before  the  bank- 
Tuptcy,  is  not  it  the  every-day  practice  that  the  assignees 

Kbaribt 

agaifui  bring  trover?]  That  is,  in  effect,  an  action  to  recover 
property.  IParke  J.  Suppose  the  property  destroyed. 
If  a  ship  of  the  bankrupt  were  run  down,  could  not  the 
assignees  maintain  an  action  for  the  loss  ?]  It  must  be 
contended  that  they  could  not  But  here,  at  least,  no 
right  of  action  had  vested  in  the  bankrupt*  The  attempt 
is  to  create  it  by  the  assignee's  own  act.  IParke  J.  If 
the  bankrupt  has  a  policy  of  insurance,  the  assignees 
may  recover  upon  it  for  a  loss  happening  after  the  bank- 
ruptcy.] In  Marsh  v.  JVood  (a),  the  bankrupt  and  the 
defendants  had  submitted  certain  disputes  between  them 
to  arbitration  before  the  bankruptcy ;  and  it  was  held, 
that  upon  that  event  the  defendants  were  justified  in  re- 
voking their  submission,  inasmuch  as  the  bankrupt's 
interest  in  the  subject-matter  (which  was  an  alleged  claim 
of  the  bankrupt  on  the  defendants  in  respect  of  loss  sus- 
tained by  him  in  a  purchase  of  ships)  had  passed  to  the 
assignees,  and  they  were  not  l)ound  by  the  award ;  tlie 
submission,  therefore,  was  no  longer  mutual. 

The  declaration  is  also   bad,   inasmuch  as  it  does 

» 

not  show  that  the  plaintiff  was  ready  or  able  to  let 
the  defendants  have  the  fixtures  if  they  would  have 
accepted  and  paid  for  them.  (In  support  of  this  ob- 
jection, he  cited  2  Wms,  Saunders j  S52.  &,  and  the  au- 
thorities there  referred  to,  and  Bates  v.  Cort  (6). )  It  is 
not  to  be  presumed  that  the  fixtures  remained  attached 
to  the  premises.  As  between  Haviside  or  his  assignees, 
and  the  defendants,  they  became  chattels  by  the  sale  of 
them  to  Haviside^  according  to  the  argument  of  Parker^ 
C.  B.  in  Byall  v.  BoUe  {c).     They  may,  subsequently, 

(d)  9  P.  j-  C.  659.  (6)  2  P.  j-  C.  474.  (c)  1  Atk.  165. 

have 
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have  been  secreted  or  sold,  and  so  never  have  come  to        18S1. 
the  plaintiff's  hands. 


F.  Pollock  in  reply.  As  to  the  last  objection,  if  any 
thing  had  arisen  to  put  it  out  of  the  plaintiff's  power  to 
deliver  the  goods,  that  was  matter  to  be  alleged  in  de- 
fence. In  Bates  v.  Cort{a\  the  defect  was,  that  no 
sufficient  consideration  appeared  for  the  defendant's 
agreement  Here  no  such  objection  could  apply,  the 
agreement  being  under  seal.  The  second  count  states 
that  the  goods  were  actually  valued  by  an  appraiser  for 
the  plaintiff.  (The  Court,  however,  thought  this  ob- 
jection important,  and  proposed  to  Pollock  to  amend ; 
but  he  declined  doing  so.)  The  main  point  is,  whether 
the  assignee  can  sue  on  this  covenant.  It  is  clear  from 
the  modern  cases,  although  some  doubt  may  be  thrown 

on  this  point  by  the  older  ones,  that  all  actions,  except 
those  exclusively  personal,  do  pass  to  the  assignees. 
[Lord  Tenierden  C.  J.  There  is  no  doubt,  putting  it 
as  a  general,  proposition,  that  an  action  on  a  covenant 
does  pass  to  assignees.]  The  question,  then,  is,  whether 
the  giving  up  of  this  lease  extinguished  the  covenant, 
and  made  the  fixtures  a  present  to  the  landlord.  [Lord 
Tenierden  C.  J.  Suppose  there  had  been  a  covenant 
to  deliver  up  the  premises  in  repair,  and  this  had  been 
broken,  against  whom  would  the  landlord  have  had  a 
remedy  on  the  delivering  up  of  the  lease  ?J  Not  against 
the  bankrupt,  by  the  statute;  nor  against  the  assignees. 
[Lord  Tenierden  C.  J.  Then,  according  to  the  plain- 
tiff's argument,  the  obligations  on  the  determining  of 
the  lease  are  not  reciprocal :  the  landlord  may  be  sued 
on  one  covenant,  but  cannot  sue  on  another.] 

Cur.  adv.  vuU. 

{a)  aS.^C.  474. 

Lord 
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1831.  Lord  Tenterden  C.J.,  on  a  subsequent  day  of  the 

""""■""        term,  delivered  the  judgment  of  the  Court.     The  griev- 
agimui        ance  complained  of  in  this  action  was,  in  suhstance^  that 

Cakctairs. 

the  defendants  refused  to  appomt  an  appraiser  to  value 
,^t*,uc    Jl I       the  fixtures.    Their  answer  is,  that  the  assignees,  having 

declined  the  lease,  cannot  sue  on  any  of  the  covenants. 
This  depends  on  section  75.  of  the  bankrupt  act  6  G.  4. 
c.  16.,  which  provides,  *^  That  any  bankrupt  entitled  to 
any  lease  or  agreement  for  a  lease,  if  the  assignees  ac- 
cept the  same,  shall  not  be  liable  to  pay  any  rent  accru- 
ing after  the  date  of  the  commission,  or  to  be  sued  in 
respect  of  any  subsequent  non-observance  or  non-per- 
formance of  the  conditions,  covenants,  or  agreements 
therein  contained;  and  if  the  assignees  decline  the 
same,  shall  not  be  liable  as  aforesaid,  in  case  he  deliver 
up  such  lease  or  agreement  to  the  lessor  or  such  person 
agreeing  to  grant  a  lease,  within  fourteen  days  after  he 
shall  have  had  notice  that  the  assignees  shall  have  de- 
clined as  aforesaid."  The  effect  of  this  clause  is,  that 
if  the  defendants,  the  lessors,  had  l^en  desirous  of  pur- 
chasing the  fixtures,  they  could  not  have  compelled  the 
bankrupt  or  his  assignee  to  appoint  an  appraiser :  and, 
as  the  agreement  on  this  point  is  mutual,  if  tlie  covenant 
on  one  side  falls  to  the  ground,  it  follows,  that,  in  jusUce, 
that  on  the  other  should  fail  likewise.  We  think,  there- 
fore, that  as  the  defendants  could  not  have  maintained 
an  action  on  this  covenant,  the  plaintiff  also  is  precluded 
from  suing  upon  it.  This  decides  nothing  as  to  the 
property  in  the  fixtures :  that  question  is  not  involved 
in  the  present  decision.     There  must  be 

Judgment  for  the  defendants. 
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18S1. 


Wright   against  Fairfield   and   Others,   As-  Friday, 

June  lOCb* 


signees  of  Bracewell,  a  Bankrupt. 


Jic^a  .  i^^g. 


I7RROR  from  the  court  of  great  session  bX  Chester.  Aidgneet  /^^r/:      >z- 
The  declaration  by  the  assignees,  the  defendants  in  ""jg.  n„y    ^^^'^"'^  .i^'<"; 
error,  stated,  that  the  bankrupt  had  entered  into  a  con-  ^^for^nl'^-^*'^**'  '^^' 
tract  with  persons  acting  on  behalf  of  his  majesty,  to  >W"><J*^«^.^ 
furnish  stone,  and  execute  masonry,  as  in  the  said  con-  ''■T*  "^^^d 

•  before  tbe 

tract  was  specified,  for  reward  to  him  in  that  behalf,  it  buiknipccy  by 

noo-perform- 

being  agreed,  among  other  things,  that  on  default  made  ftnceofftcoii- 
by  tbe  bankrupt  in  providing  such  stone,  the  other  party  .  . 
might  determine  the  contract :  That  the  bankrupt,  being 
desirous  of  obtaining  stone  for  the  above  purpose,  con- 
tracted with  the  defendant  below  [Wright)  for  a  quantity 
of  stone  to  be  furnished  him  at  a  certain  rate,  and  deli- 
vered within  a  specified  time,  upon  certain  terms ;  and 
that  in  consideration  of  the  bankrupt's  promise  to  per- 
form the  agreement  on  his  part,  the  defendant  Wright 
undertook,  in  like  manner,  to  fulfil  the  same  on  his ; 
that  the  bankrupt  performed  and  was  ready  to  perform 
the  several  matters  by  him  promised,  but  the  defendant 
below  did  not  deliver  the  stone :  by  reason  of  which 
premises  the  bankrupt,  before  his  bankruptcy,  became 
and  was  unable  to  fulfil  his  contract,  and  lost  the  profits 
which  would  have  resulted  therefrom,  to  wit,  5000/. ; 
and  the  contract  was  lawfully  determined  by  the  other 
party  pursuant  to  the  agreement;  and  the  bankrupt 
also  lost  the  advantage  of  a  large  sum  of  money,  to  wit, 
&C  by  him  laid  out  in  the  hire  of  workmen,  and  was 
put  to  great  expense,   to  wit,  &c.  in  endeavouring  to 

procure 


Fairfiild. 
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1831.        procure  other  stone;  and  alsot  by  reason  of  the  pre- 
.  mises,  other  money  and  materials  by  the  bankrupt  ex- 

Wrioht 

aigaiiur  pended  and  provided  for  purposes  relating  to  the  con- 
tract, became  lost  and  useless  to  him.  There  were  other 
counts,  containing  similar  statements,  and  money  counts. 
Plea,  the  general  issue.  Verdict  for  the  plain ti£&  below. 
The  errors  assigned  were,  that  the  declaration  was  not 
su£Scient  in  law  to  maintain  the  action,  and  that  the 
judgment  should  have  been  for  the  plaintiffs  in  error. 

Tomlinson  for  the  plaiutifis  in  error.  This  is  an 
action  by  assignees  to  recover  unliquidated  damages  for 
the  non-performance  of  a  contract  with  the  bankrupt, 
the  right  to  those  damages  having  fully  accrued  (if  it 
accrued  at  all)  before  the  bankruptcy.  Such  an  action 
does  not  lie  at  the  suit  of  assignees,  although,  if  it  bad 
been  brought  in  the  bankrupt's  name,  they  might  have 
been  entitled  to  the  fruits  of  it.  There  is,  indeed,  some 
difficulty  in  maintaining  this  objection,  after  the  inti- 
mations thrown  out  by  the  Court  in  Kearsey  v.  Car' 
stairs  (a).  But  the  new  statute,  upon  which  the  claim  of 
the  assignees  is  founded,  must  be  considered  as  standing 
wholly  apart  from  all  preceding  acts,  and  as  if  they  had 
never  existed,  Surtees  v.  Ellison  (i).  And,  taken  by  itself, 
it  furnishes  no  authority  for  the  present  action.  The 
statute  lja.\.  c,l5.  5.  IS.,  gave  power  to  the  com- 
missioners to  assign  the  debts  due  to  or  for  the  be- 
nefit of  the  bankrupt,  and  in  that  act  it  is  expressly 
provided  that  such  assignment  ^^  shall  so  vest  the 
property,  right,  and  interest  of  the  said  debt  and 
debts  in  the  person  or  persons  of  him,  her,  or  them, 

(«)  Ante,  p.  716-  (6)  9  ^.  ^  C.  75a 

to 


Faikfuld. 
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to  whom  it  shall  be  granted,  assigned,  or  ordered  by  the  18SL 
said  commissioners,  or  the  greater  part  oFthem,  as  fully 
to  all  intents  and  purposes  as  if  the  said  bill,  bond,  bonds,  ^against 
statutes,  recognizances,  judgment,  or  contract,  whereupon 
the  said  debt  or  debts,  deed  or  deeds  shall  arise  or  grow, 
had  been  made  to  or  with,  or  for "  the  assignees :  and 
the  bankrupt,  after  assignment,  shall  not  have  power  to  re- 
cover or  release  such  debts,  but  the  assignees  shall  have 
the  like  remedy  to  recover  the  same  in  the  names  of  such 
assignees,  as  the  party  himself  might  have  had.  The 
modern  act,  6  G.  4.  c,  16.  s.  63.,  is  less  comprehensively 
worded ;  it  empowers  the  commissioners  to  assign  "  all 
the  present  and  future  personal  estate  of  such  bankrupt, 
wheresoever  the  same  may  be  found  or  known,  and  all 
property  which  he  may  purchase,  or  which  may  revert, 
descend,  be  devised,  or  bequeathed,  or  come  to  him 
before  he  shall  have  obtained  his  certificate;"  and  also 
all  **  debts  due,  or  to  be  due ''  to  him  ;  and  declares  that 
such  assignment  ^*  shall  vest  the  property,  right,  and 
interest  in  such  debts  in  such  assignees,  as  fully  as  if  the 
assurance  whereby  they  are  secured  had  been  made  to 
such  assignees;"  and  that  the  bankrupt  shall  not  recover 
or  release  the  same,  but  the  assignees  shall  have  the  like 
remedy  to  recover  them  in  their  own  names  as  the  bank- 
rupt would  have  had.  The  language  of  this  clause  cannot 
be  construed  as  extending  further  than  to  demands  of  a 
liquidated  amount.  This  observation  applies  to  sect.  12. 
of  the  same  act.  Sect.  89.  provides  for  the  bringing  of 
actions  by  assignees  of  one  partner  in  a  firm,  against  any 
debtor  of  the  partnership.  If  all  rights  of  action  had  been 
intended  to  vest  in  the  assignees,  the  provisions  in  this 
clause  ought  to  have  been  more  comprehensive.  In 
]  Jcu  1.  c.  15.  5.  13.,  it  is  said  that  the  assignment  shall 

vest 
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18SI*        vest  the  debts  in  the  assignees,  as  fully  as  if  the  bill, 
bond.  &c.  or  contracL  whereupon  the  debt  arises  had 

Wright  '  ,  . 

agflhui  been  made  to  or  with  the  assignees.  That  might  im- 
port an  intention  to  pass  any  contract,  with  its  incidents, 
one  of  which  might  be  an  action  for  unliquidated 
damages.  But  the  present  act,  sect.  63.,  only  says, 
as  if  the  assurcmce^  whereby  the  debts  are  secured, 
had  been  made  to  the  assignees.  This  latter  expres- 
sion can  only  refer  to  that  kind  of  contract  upon 
which  a  specific  and  ascertained  debt  would  arise.  By 
the  act  5  G.  2.  c.  30.  5.  i^6.,  the  estate  and  effects  of  the 
bankrupt  are  to  be  assigned  as  there  directed.  The 
word  **  efiects  "  (if  that  would  include  demands  of  the 
nature  in  question),  does  not  occur  in  the  modern  act 
It  may  be  doubted  whether,  even  under  the  old  statutes, 
the  right  of  action  on  such  a  contract  as  this  would  have 
passed  to  assignees.  For  personal  torts  to  the  bankrupt, 
it  is  clear  they  could  have  maintained  none,  not  even 
for  words  reflecting  on  the  bankrupt  in  his  trade,  though 
the  estate  had  been  injured  thereby.  With  regard  to 
contracts,  Sir  William  Grants  in  Weatherallw.  Geenttg(^a\ 
said  it  had  never  been  determined  that  an  assignee  could 
compel  a  landlord  specifically  to  perform  an  agreement 
to  grant  the  bankrupt  a  lease.  It  will  be  said,  that 
personal  actions  have  been  held  to  pass  under  the  name 
of  goods  in  an  act  of  parliament,  Ford  and  Sheldon's 
case  (6);  but  that  was  a  construction  grounded  on  pe- 
culiar words  of  a  statute,  and  in  favour  of  the  prerogative 
against  a  recusant.  Ri/all  v.  Rolle  (c)  may  also  be  relied 
upon;  but  any  general  expressions  to  be  found  there  as 
to  personal  actions  being  included  in  the  word  "  goods  " 

(a)  12  Ves.  504.  {k)  12  Rep,  1. 

(c)   1  jttk.  165.  1  Vet  348. 

in 
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in  21  Jac.  L  c.  19.9  the  decision  being  only  as  to  dehts^        1831. 
are  merely  dicta.     At  all  events  that  construction,  with        "^^ 
reference  to  actions  like  the  present,  is  excluded  by  the      jt^mnu 
language  of  the  statute  6  G.  4.  c.  16.,  and  by  the  mode 
in  which  the  word  "  debts "  is  there  employed.     This 
case  must  be  considered  as  one  not  provided  for  by  the 
act;  the  remedy,  if  necessary,  must  be  furnished  by  the 
legislature. 

F.  PoUock^  contra.     This  action  is  rightly  brought 
by  the  assignees.     It  is  clear  from  sect.  135.  of  the  new 
act,  that  the  legislature,  in  passing  it,  did  not  intend 
any  change  that  should  place  creditors  in  a  less  favourable 
situation.   The  omission  of  the  word  *^  effects"  in  this  act 
is  of  no  importance ;  the  claim  in  question  passes  to  the 
assignees  as  part  of  the  bankrupt's  estate.     [  Taunton  J. 
^*  Effects"  would  imply  something  reduced  into  posses- 
sion.]   Brandon  v.   Pate  {a)    shows,    that    under    the 
former  statutes  the  right  (given  by  9  Ann.  c.  14.)  to 
recover  back  money  lost  at  play,  vested  in  assignees  as 
part  of  the  bankrupt's  estate.     So  the  right  to  bring  a 
real  action.     Smith  v.  Coffin.  (6)     If,  therefore,  the  late 
statute  is  as  effectual  in  passing  the  bankrupt's  estate  to 
the  assignees  as  the  former  acts  were,  these  are  direct 
authorities  in  favour  of  the  present  action.     \Parke  J. 
In  Mitchell  v.  Hughes  (c),  the  Court  of  Common  Pleas 
decided,  upon  the  sixty-fourth  section  of  the  new  act, 
that  a  right  of  entry  vested  in  husband  and  wife,  in 
right  of  the  wife,  passes  to  the  assignees  under  a  com- 
mission of  bankruptcy  against  the  husband.] 

Lord  Tenterden  C.  J.     I  have  not  been  able   to 
entertain  any  doubt  upon  this  point.     It  appears  to  me 

(a)  2  H.  B.  308.  (6)  2  H.  B.  444.  (c)  6  Bmg.  689. 

that 
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ISdl.  thatjhe  object  of  the  act  6  G.4.  c.  16.  was  to  give  the 

"^  assignees,   for  the  advantage  of  the  creditors,   every 

nga^  beneficial  matter   belonging  to  the   bankrupt's   estate^ 


/.u'^s    /,y 


The  twelfth  section,  which  specifies  what  property  of 
the  bankrupt  the  commissioners  shall  have  power  to 
dispose  of^  uses  more  words  than  the  sixty-third;  it 
speaks  particularly  of  ^*  all  his  money,  fees,  offices, 
annuities,  goods,  chattels,  wares,  merchandize,  and 
debts,  wheresoever  they  may  be  found  or  known."  It 
was,  I  think,  intended  to  denote  the  same  objects  in 
the  sixty-third  section*  The  words  there  used  are,  — 
^*  all  the  present  and  future  personal  estate  of  such 
bankrupt,  wheresoever  the  same  may  be  found  or 
known,"  and  ^*  all  debts  due  or  to  be  due  to  the 
bankrupt."  There  can  be  no  doubt  that  the  subject- 
matter  of  the  present  action  comes  within  one  or  other 
of  these  descriptions :  I  should  say  that  it  passed  under 
the  words,  ^^  all_tbe  present^and  future  personal  estate." 
If  it  were  held  that  a  claim  of  this  kind  did  not  vest  in 
die  assignees,  the  consequence  would  be,  that  a  right  to 
damages,  which  would  have  been  highly  beneficial  to 
the  estate,  might  be  released  by  the  bankrupt. 

LiiTLEDALE  J.  I  am  of  opinion  that  the  legislature 
in  this  statute  intended  to  give  assignees  all  the  reme- 
dies in  respect  of  the  property  which  they  were  en- 
tided  to  under  the  former  acts,  and  that  they  should 
have  power  (as  it  appears  to  me  they  had  under  those 
statutes)  to  sue  upon  contracts  made  with  the  bank- 
rupt, and  for  injuries  affecting  his  property,  though  not 
for  mere  personal  wrongs,  and  such  causes  of  acdon 
as  would  abate  by  his  death.  The  right  of  action  here 
claimed  fiilb  within  the  words  *^  all  the  present  and 

future 
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future  personal  estate  of  such  bankrupt"     I  do  not        1831. 
think  the  absence  of  the  word  "  effects"  in  the  present       ,!        " 

Wright 

act  makes  any  material  difierence.    It  has  been  tlie  con-        against 
stant  practice  for  assignees  to  declare  in  trover  upon  a 
conversion  before  the  bankruptcy. 

Parke  J.  There  could  be  no  question,  or  at  least 
little  doubt,  as  to  the  right  of  assignees  under  the  former 
statutes ;  and,  hi  fact,  actions  have  been  constantly  main- 
tained by  assignees,  for  torts  to  the  personal  property  of 
the  bankrupt,  committed  before  the  bankruptcy  and 
rendering  that  property  less  valuable  to  them,  as  well  as 
upon  contracts  made  with  him.  I  think  it  clear,  that 
die  framers  of  the  sixty -third  section  of  6  G.  4.  c.  16. 
meant  to  include  in  it  all  that  could  pass  to  assignees 
under  the  former  bankrupt  laws,  and  that  the  right 
of  action  here  claimed  passes  by  that  clause,  either  as 
personal  estate  of  the  bankrupt,  or  as  a  debt  due  to 
him.  It  is  true,  that  on  a  rigid  construction,  neither 
of  these  terms  may  be  precisely  applicable;  but  the 
statute  is  to  be  construed  beneficially  for  creditors ;  and 
the  subjectr-matter  of  this  action,  if  not  strictly  a  part  of 
the  estate,  is  something  which,  when  recovered,  will  be 
for  the  benefit  of  the  estate. 

Taunton  J.  The  agreement  here  declared  upon  was 
one  immediately  affecting  the  bankrupt's  estate.  The 
interest  he  had  in  the  contract  during  his  solvency 
might  be  regarded  as  part  of  the  estate ;  and  I  should 
consider  the  right  of  the  assignees  in  respect  of  that  in- 
terest as  coming  within  the  description  of  '^  present 
and  future  personal  estate,"  rather  than  that  of  "  debts." 
It  is  true,  the  damages  were  unliquidated;  but  the  claim 
to  them,  when  they  should  be  ascertained  by  verdict,  was 

Vol.  II.  3  B  not 
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1881.  not  the  less  vested  in  the  assignees.  On  this  point  Aere 
is,  perhaps,  no  direct  authority  bat  that  derived  from 

against  practice ;  but  there  are  cases  strongly  bearing  on  it.  lit 
Brandon  v.  Pale  {a),  where  it  was  held  that  assignees 
might  recover  money  lost  at  play  by  the  bankrupt,  under 
the  statute  9  Ann.  c.  14.,  Heath  J.  and  Rooke  J.  con- 
sidered the  money  to  be  part  of  the  bankrupt's  estate^ 
and  were  therefore  of  opinion,  that  the  assignees  ought 
to  sue  for  the  recovery  of  it ;  and  Heath  J.  observed, 
that  if  the  party  himself  were  to  recover  the  money,  he 
must  pay  it  over  to  the  assignees.  And  in  Chandler  v. 
Gardiner  (&)  it  was  held,  that  a  compensation  granted 
by  the  legislature  to  the  proprietor  of  an  ancient  quay 
on  the  establishment  of  the  West  India  docks,  passed  to 
the  assignees  on  his  bankruptcy.  The  interest  wtfs 
vested,  and  therefore  passed  with  the  estate,  though  the 
damages  were  not  liquidated. 

Judgment  for  the  defendants  in  error  {c\ 

(a)  9  H,  B.  308.  (b)  Cited,  17  Ves.  Jan.  538.  543. 

(d)  See  the  observations  of  Sir  W.  Z>.  Evaru  on  the  power  of  MtigneH 
to  sue  upon  the  buikrupt's  rights  of  action,  4  Evans* t  Statutes,  Dmshm  8. 
p.  15.  note.     Ed.  1817. 


Gibbons  against  Hooper,  Clerk. 

/•.£.-  dr,o.    A  beneficed       'T'HE  defendant    had  by  three  indentures,  bearing 

kC         J^/S"      clergyman  i  i  >,     /. 

*      *  %//    g*^«n««i*n-  date  the  Sd  o\  January  1818,  the  ISth  of  November 

*.£  .//^     ^'eral deedsT*  1824,  and  the  1st  of  November  1825,  granted  to  the 

f        atf  I  and  (by  the 

"  ^'^  '  game  deeds)  made  them  chargeable  on  his  living,  which  he  theteby  conveyed  in  trott  for  the 

Cld  -  Sc't'  grantee,  for  the  more  effectually  raising  and  enforcing  payment  of  the  annuities  out  of  tbe 

^rt    -^^Jj  .  living :  and  he  also  gave  as  a  security  for  payment  of  the  annuities,  three  warrants  of  attor- 

^  '      '  ney,  with  defeasances  in  the  common  form,  to  confess  judgment  at  tbe  suit  of  tbe  grantee. 

w7r(>   'Sfi*^'  On  motion  to  set  aside  the  warrants  of  attorney,  as  being  a  charge  upon  the  Ihring  ill 

1  y       7/^  evasion  of  the  statute  13  Etix.  c.  sa ;  the  Court  held  that  this  did  not  appear ;  that  tbe  co- 

"/    /   *  venants  in  the  annuity  deed  for  payment  of  the  annuity  might  be  good,  though  the  rest 

.  ?  ti.     u/r.  ^^^  ^^>^>  *"^  ^*^  payment  of  tbe  arrean,  under  these  covenants,  might  well  be  cnfcraeA 

/  ^     '  by  tbe  warrants  of  lUtomey. 

/$Ac  ^  i y.  pitihtiff 

j6r. 
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plaintiff  three  several  annuities  of  47/.9  74/.  75.,  and  1831. 
145/.  7i.  6if  chargeable  upon  and  payable  out  of  the 
rectory  of  the  parish  church  of  Castle  Combe,  in  the  og,insi 
CDQMy  of  fViltSf  and  the  lands  and  tithes,  &c.,  and  had, 
by  the  saU  iodcoitures  respectively,  granted,  bargained, 
and  sold  to  a  trustee  the  rectory,  glebe  lands,  tithes, 
&C.  for  certain  terms,  if  the  defendant  should  so  long 
live,  upon  trust  for  the  benefit  of  the  plaintiff  for  more 
effectually  raising  and  enforcing  payment  of  the  an- 
nuities :  and  there  were  covenants  in  the  said  indentures 
that  it  should  be  lawful  for  the  plaintiff  and  his  assigns 
to  take  the  three  several  annuities  during  the  defendant's 
life  from  and  out  of  the  rents,  issues,  profits,  tithes,  &c. 
of  the  rectory,  free  fix)m  incumbrances.  By  way  of  col- 
lateral  security  for  payment  of  the  annuities,  the  de- 
fendant  gave  three  warrants  of  attorney  with  defeasances 
in  the  common  form,  to  confess  judgment  at  the  suit  of 
the  plaintiff.  Judgments  had  been  entered  up  on  these 
warrants  of  attorney,  as  of  Trinity  term  181 8«  MickaeU 
mas  term  1824,  and  Michaelmas  term  1825,  and  a  se- 
questration was  thereupon  issued  against  the  living.  A 
rule  nisi  having  been  obtained  for  setting  aside  these 
warrants  of  attorney,  on  the  ground  that  they  were  a 
charge  on  the  defendant's  living,  and  therefore  void 
within  the  1 8th  of  Eliz.  c.  20.  (a), 

FoUett  now  shewed  cause.  These  warrants  of  attor- 
ney are  not  contrary  to  the  13th  of  Eliz,  c.  20.  There 
b  nothing  on  the  face  of  them  to  show  that  they  were 
intended  to  operate  as  a  permanent  charge  on  the  bene- 
fice. Tliis  is  not  distinguishable  from  any  other  case  of 
a  clergyman  giving  a  warrant  of  attorney  as  a  security 
for  a  debt  which  he  has  already  contracted.     On  judg- 

(a)  See  5lftirtcr  t.  Pritcbardj  10  B.  ^  C  941. 

8  B  2  ment 
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1831.        ment  being  entered  up  on  a  warrant  of  attorney  so  given, 
"  sequestration  is   the  ordinary  consequence.     Flight  ▼. 

againat  Salter  {o)  is  distinguishable.  There  the  warrant  of 
attorney  recited  the  grant  of  the  annuity,  and  the  de- 
mise of  the  rectory,  and  declared  that  the  warrant  of 
attorney  was  executed  to  secure  the  annuity,  and  tp  the 
intent  that  a  sequestration  might  be  obtained  by  the 
grantee,  and  continued  during  the  continuance  of  the 
annuity  for  better  securing  the  same.  Here  the  se- 
questration can  only  be  for  arrears  of  the  annuity  actu- 
ally become  due. 

Campbell  and  Jardine  contra.  This  case  falls  within 
the  principle  of  Flight  v.  Salter  (a),  and  of  Kirlew  v. 
Butts  [b).     In  the  latter  case  there  was  judgment  and 

execution 

(a)   1  B.  {•  Ad.  673. 

{h)    KIRLEW  v.  BUTTS  tnd  Another. 
Easter  Term  1831. 

/■  •\.*.ti  -  /  2  /  -       The  defendant  BiiH$t  who  was  rector  of  the  parish  church  of  GJewufani 

.  v^.^>?^t    •  vV*'-  *"  '*'®  county  of  S/iffbtk,  and  A.  B»,  his  surety »  on  the  12th  of  Ftbnusnf 

<  >-    •     •      '  1^  r>  18'20,  eiecuted  a  warrant  of  attorney  to  confess  judjnnent  for  5000^.,  re- 

,  citing  that,  by  an  indenture  of  the  same  date.  Butts,  for  a  pecuniary  eoo- 

4>^»*-*,i7^     ^/  ^} ,  sideration,  had  granted  to  the  plaintiff*  for  a  term  of  years,  determinable 

upon  lives,  an  annuity  of  300/.,  charged  upon  and  secured  by  a  dcmisa  of 
the  rectory ;  and  it  was  thereby  declared,  that  the  plaintiflT  should  bold 
the  judgment  upon  tru>t  to  secure  the  said  annuity,  but  that  no  ezecatioo 
'  should  be  issued  unless  the  annuity  should  be  in  arrear  for  fourteen  days; 

and  that  if,  and  as  often  as,  one  year's  annuity  should  be  in  arrear  and 
not  paid  for  fourteen  days  after  demand  made  thereof  by  notice,  &c.,  then 
execution  might  be  issued  against  the  defendant  Bulls  and  his  citaie  for 
3000^.  and  the  sum  or  sums  ^  l?p  >evypd  should  be  aoplied  hi  payiacnt 
of  the  arrears  of  the  annuity  and  costs,  and  the  surplus  should  bt  held 
upon  trust  lo  be  laid  out  in  the  name  of  the  plaintiff  in  the  purdiMC 
of  3  per  cent  consolidated  annuities,  upon  trust  to  pay  the  said  annuity 
as  it  should  become  due,  and  subject  thereto,  upon  trust  for  the.  defend- 
ant Buits^  and  that  the  other  defendant  and  his  estate  should  ttiU  be 
liable  for  the  arrears  of  the  annuity,  but  no  execution  should  bt  letitd 
against  him  or  his  estate^  except  for  the  arrears  of  the  annuity  from  tine 

to 
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execution  for  the  whole  penalty.  Here  are  several  in- 
struments executed  at  the  same  time,  and  for  one  com- 
mon purpose.  They  must  be  treated  in  a  court  of  law 
as  one  assurance.  Whatever,  therefore,  affects  the  va- 
lidity of  one  will  affect  that  of  all.  [^ParJce  J.  Sup- 
pose a  bond  had  been  given  for  payment  of  the  annuity, 
would  it  have  been  a  good  plea  to  an  action  on  such 
bond,  that  it  was  given  to  secure  the  annuity  by  means 
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Gibbons 
against 

HOOI'ER. 


to  time.  Judgment  was  accordingly  entered  up  ;  and  in  the  year  ]  823,  a 
year's  annuity  being  in  arrear  more  than  fourteen  days  afier  demand  made, 
a  Eequestration  issued,  under  which  the  tithes  and  property  of  the  living 
were  taken  by  the  sequestrator  to  an  amount  greatly  exceeding  the  arrears 
of  this  annuity  due  at  the  time  of  tlie  execution.  A  rule  nisi  had  been 
obtained  for  setting  aside  the  warrant  of  attorney,  judgment,  and  execu< 
tion,  as  being  void  by  the  statute  15  Elit,  c.  20. 

Gumeyf  JF.  PoUock,  and  IF,  Lee  shewed  cause,  and  relied  upon  Mouyt 
T.  Leokef  8  T.  R,  411.,  as  shewing  that  the  warrant  of  attorney  was  not 
void:  and  they  distinguished  the  present  case  from  Flight  v.  Salter 
(1J9.  4*  ^d.  673.},  in  which  the  sequestration  was  to  be  obtained  before 
the  annuity  became  psyable.  Here  it  was  to  be  a  consequence  of  the 
non-payment  at  the  appointed  tMne. 


Ertkine  and  Manning  supported  the  rule. 


•  In  the  same  term.  Lord  Txnterdxn  C.  J.  delivered  the  judgment  of 
the  Court.  His  Lordship,  after  stating  the  facts  of  the  case,  proceeded  as 
follows :  — 

We  are  of  opinion  that  the  warrant  of  attorney  and  judgment  ought  not 
to  be  set  aside,  but  the  execution  only.  The  effect  of  the  provision, 
whereby  execution,  when  a  year*s  annuity  shall  be  in  arrear  fourteen  days 
aAcr  demand  made,  is  to  issue  for  3000/.,  &c.,  is  to  make  the  warrant  of 
attorney  an  absolute  charge  on  the  benefice  for  the  entire  sum  of  3000/., 
and  to  give  a  power  (if  it  were  available  by  law)  to  take  the  profits  of  the 
living  until  the  whole  sum  should  be  levied,  and  to  apply  the  dividends, 
as  far  as  they  might  go,  in  payment  of  it.  We  are  of  opinion,  that  by 
Jaw,  such  a  power  cannot  be  allowed.  That  being  so,  and  all  the  arrears 
of  the  annuity  due  at  the  time  the  execution  issued  having  long  since 
been  satisfied,  so  much  of  the  rule  as  prays  that  tlie  execution  May  bfi  Kt 
aside  must  be  made  absolute,  and  the  rest  discharged. 
*"'-.  Rule  accordingly. 

3  B  3  of 


-I   I  [  .  I  «  I   t  .1 
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1831.  of  a  sequestration?]  If  the  warrants  of  attorney  are  hdd 
good,  the  object  of  the  statute  will  be  defeated;  finr  the 
whole  profits  of  a  living  may  thus,  by  an  indirect  mode^ 
be  appropriated  to  the  payment  of  an  annuity  granted 
by  an  instrument  which  is  itsdf  null  and  void  under  the 
statute.  [Lord  Tenierden  C.  J.  One  security  may  be 
bad  while  the  other  is  good.]  If  the  deeds  are  Toid  as 
chai^ng  the  benefice^  the  warrants  of  attorney  are  gma 
without  any  consideration.  \Parke  J.  The  deeds 
tain  GOTecants  for  payment  of  the  annuity 
of  the  charge  on  the  benefice.]  The  words  of  the 
statute  13  Eliz,  r.  20.  are,  **  that  all  chargiogs  of  nek 
benefices  with  cure  hereafter  with  any  penaon,  or  with 
any  profit  out  of  the  same  to  be  yiddcd  or  taken^ 
hereafter  to  be  made,  other  than  rents  to  be  lomed 
upon  leases  hereafter  to  be  made  acoordii^  to  the 
meaning  of  this  act,  shall  be  utteriy  void."  Thb  is 
like  the  case  of  a  bond  giren  for  the  pajmenl  of 
money  on  an  illegal  contract.  The  one  bemg  ¥oid^ 
they  are  both  \wA,  Thus  a  bond  giren  as  a  setuiity 
for  payment  of  money  on  the  sale  of  an  office,  wiiich 
sale  was  Toid  by  5&6£^6.  r.  16.  ^3.,  is  itself  vfaoOy 

Lt€  T.  atour  {a\ 


Lord  Tentekdek  C  J.    I  think  the 
different  firom  those  which  hare  keen  iduieJ  to  ob  ike 
sobyea  of  dazgii^  benefioes.    The  deeds  wUck  ike 


pontiff  sought  to  enforpe  by  iaganr>  of  tbeae 


attoTPf y  were  good  as  gran3  of  annimes 

so&r  as  tbey  w«nt  to  ckaice  «i  ccxaesaaiQcal 

Tbene  is  nothiirg  in  :be  defexsaDCvs  ct  ihe  •aiijaas  of 


anon^T  lo  <&ew  th&i  tber  w>ere  iacoaed  lo  tod  ike 

■  * 


>    C^  JSk  523^     iL  C.  ^ 
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living,  more  than  In  aoy  other  case  where  a  clergyman  183h 
gives  the  same  security.  If  we  held  these  void,  we  must  I  ' 
set  aside  every  warrant  of  attorney  given  by  a  clergyman        agaUut 

Hoops  R. 

holding  a  benefice,  because  its  effect  may  ultimately  be 
a  sequestration  of  the  living. 

ft 

LiTTLEDALE  J.  Concurred. 

Parke  J.  In  Mcmys  v.  Leake  (a),  which  was  recog- 
nised and  acted  upon  in  Kerrison  v.  Cole  {b\  it  was  held, 
that  although  the  grant  of  a  rent-charge  on  a  benefice 
might  be  void,  yet  a  personal  covenant  in  the  deed  of 
grant  to  pay  the  rent-charge,  and  a  warrant  of  attorney 
given  as  a  collateral  security,  were  not  therefore  invalid. 
The  warrant  of  attorney  in  this  case  did  not  put  the 
annuity  creditor  on  a  different  footing  from  others,  any 
further  than  as  it  gave  him  the  means  of  more  speedy 
execution. 

Taunton  J.  It  occurred  to  me  at  first  that  this 
transaction  might  come  within  the  principle  of  Doe  d^ 
Mitchinson  v.  Carter  (c),  as  an  attempt  to  do  by  evasion 
what  the  law  would  not  allow  to  be  done  direcdy.  But 
I  think  that^does  not  apply  here.  The  warrants  of 
attorney  were,  no  doubt,  intended  to  secure  the  arrears 
of  the  annuity  by  such  means  as  might  be  authorised  by 
a  judgment  thereupon  entered  up.  An  execution  against 
the  living  is  the  common  and  inevitable  consequence  of 
such  judgment  against  a  beneficed  person ;  but  it  does 
not  follow  that  the  warrant  of  attorney  is  void  merely 
because  it  leads  to  that  result 

Rule  discharged* 

(a)  8  T.  A.  41 1.  (6)  8  Eatt,  231* 

(c)  8  r^  E.  300. 

3  B  4 
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The  King  against  The  Trustees  of  the  Poor 
and  the  Vestry  Clerk  of  the  Parish  of  St. 
Mary  Abbotts,  Kensington. 

f-r-^/^      By  an  act  for       T^RENCH  obtained  a  rule  in  this  term,  calling  on  the 

Wie  relief  of  the  1/  '  ^ 

poor  of  a  pa-  trustees  of  the  poor  and  the  vestry  clerk  of  the  above 

churchwardens,  parish  to  show  cause  why  a  mandamus  should  not  issue, 
for  the  time  Commanding  them  to  call  a  meeting  of  the  trustees  for 
tain  penwn^'*  the  purpose  of  swearing  and  admitting,  and  at  such 
bemwtws'fbr**  ™^^^'"g  '®  swear  and  admit,  John  Johnson^  as  one  of  the 
putUng  the  act  fifty-one  trustees  of  the  poor  of  the  said  parish. 

m  execuUon ;  "^  *^  ^ 

and  a  meeting        The  affidavits  in  support  of  the  rule  referred  to  an 

was  to  be  held 

erery  third  act,  17  6.  3.  c.  64.,  for  the  better  relief  and  employment 
new 'trustees  in  of  the  poor  of  St.  Mary  Abbotts,  Kensington,  by  which 
those  who  (after  providing  that  the  vicar,  churchwardens,  and 
died  removed  ^verseers  for  the  time  being,  and  certain  other  persons 
*^a?ifiV'*"  particularly  mentioned,  should  be  trustees  for  putting 
relinquished       the  Statute  in  execution,)  it  was  enacted  that  the  vicar, 

office;  soUiat  ^      ^  ' 

the  number       churchwardens,  overseers,  and  parishioners  qualified  as 

should  every 

third  year  be      was  after  mentioned,  should  meet  in  the  vestry  room  of 

filled  up  to 

Jifiy-one^  over  the  said  parish  on  Thursday  in  Easter  week,  in  every 

vicar,  church^  third  year  from  and  after  the  passing  of  the  act,  or 

m^rs^'Sr^  within  ten  days  then  next  ensuing  (notice  having  been 

^^^OnToMi"^  given  as  by  the  act  was  directed);    and  they,   or  the 

fifty-one  trus-  major  part  of  them  so  assembled,  should  examine  and 

tees  having 

become  church,  enquire   how  many  of  the  trustees  in  the  act  before 

warden,  Held, 

that  no  vacancy  named,  or  their  successors,  should  have  died,  removed 
thereby.  out  of  the  parish,  or  should  have  refused  or  neglected 

to  act  for  the  space  of  two  years  preceding  such  meet- 
ing, or  should  appear  to  have  become  otherwise  dis- 
qualified 
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qualified  to  act  in  the  execution  of  the  said  statute;  and 
the  said  vicar^  &c.  were  thereby  authorized  and  required 
to  elect  and  appoint  by  ballot  one  other  fit  and  proper 
person,  being  a  parishioner,  qualified  as  therein  men- 
tioned, in  the  room  of  every  such  trustee  so  dying, 
removing,  refusing,  or  neglecting  to  net,  or  having 
become  disqualified,  or  of  any  trustee  who  should  be 
desirous  of  relinquishing  the  trust  and  should  give  due 
notice  thereof,  so  that  the  number  of  trustees  for  putting 
the  act  into  execution  should  every  third  year  be  filled 
up  to  the  number  of  fifty-one,  over  and  besides  the 
vicar,  churchwardens,  and  overseers  of  the  poor  for  the 
time  bemg. 

'  The  affidavits  went  on  to  state  that  at  a  meeting 
holden  for  the  purpose  of  filling  up  the  list  of  trustees, 
at  which  John  Johnsorij  the  party  making  this  appli- 
cation, attended,  it  was  proposed  that  the  name  of  Mr. 
Charles  Chesterton  should  be  struck  out  of  the  list  of 
the  said  fifty-one  trustees,  and  that  some  other  persdh, 
being  a  parishioner,  should  be  elected  in  his  stead,  in- 
asmuch as  he  was  then  (as  he  continued  at  the  time 
of  swearing  the  affidavit)  filling  effectively  the  office  of 
vicar's  churchwarden  of  the  said  parish,  and  as  such, 
was,  in  right  of  his  office,  entitled  to  act  as  a  trustee 
without  having  his  name  in  the  list  of  the  said  fifty-one 
trustees,  and  that  therefore  fifteen  vacancies  were  to  be 
filled  up,  otherwise  there  would  only  be  fifty  trustees 
over  and  besides  the  churchwardens,  overseers,  and 
vicar.  It  was  further  stated  in  these  affidavits  that  there 
were  in  fact,  at  the  time  of  that  meeting,  fifteen  vacancies 
to  be  filled  up,  including  that  alleged  to  be  made  by 
Chesterton^s  becoming  churchwarden ;  and  that  Johnson^ 
being  duly  qualified,  offered  himself  as  a  candidate,  was 

duly 


1831. 

The  KiKG 

agaimt 

The  Trustees 

of  St.  Mart 

Abbotts^ 
KiNUXGTbir. 
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1831.  duly  elected  one  of  the  fifteen,  and  afterwards  presented 

~~~"  himself  to  the  vicar  and  trustees  and  their  derk.  to  be 

TheKiNa 

agauui  sworn  in,  but  was  rejected  by  them. 

Hie  Trusteet  ,       . 

ofSr.  Maet  The  affidavits  in  answer  also  referred  to  the  act  of 


Kmsimsoiu  parliament,  and  stated,  that  at  the  meeting  in  question, 
according  to  the  course  which  had  been  customary  on 
such  occasions,  fourteen  vacancies  were  declared  as 
having  been  occasioned  by  death,  removal  from  the 
parish,  non-attendance,  and  relinquishment;  and  tberei* 
upon  fourteen  persons  were  duly  elected  by  ballot  in 
the  room  of  those  who  had  so  vacated  the  office,  eadi  of 
them  having  more  votes  than  the  said  John  Johnton^ 
and  that  those  persons  afterwards  duly  qualified  them* 
selves ;  that  at  the  time  of  the  election  there  were  four* 
teen,  not  fifteen,  vacancies  {Chesterton  not  being  ooih 
sidered  as  having  vacated  hb  office  of  trustee);  and 
that  on  former  occasions  (which  were  specified)  when 
trustees  were  appointed  churchwardens,  no  vacancy  was 
declared  on  that  account 

F»  Pollock  now  shewed  cause,  and  contended  that  as 
the  office  and  duties  of  trustee  were  clearly  intended  to 
last  for  life,  it  could  not  have  been  the  meaning  of  the 
legislature  that  a  party  should  be  disqualified  from 
holding  that  office  and  executing  those  duties,  by  ao» 
cepting  the  appointment  of  churchwarden,  which  was 
only  for  a  year. 

French^  contra,  insisted  upon  the  express  provision  of 
the  act,  that  there  should  be  fifty-one  trustees  over  and 
besides  the  vicar,  churchwardens,  and  overseers,  and 
urged  that  this  was  not  complied  with  by  allowing  a 
churchwarden  to  be  also  one  of  the  fifty^one  trustees^ 

unless 
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unless  it  could  be  contended  that  one  individual  should        1891. 


count  as  two. 

TheKiifo 

againtt 

The  Tnistesi 

Per  Curiam{a).    There  was  no  fifteenth    vacancy    ofSr.  Maat 


unless  Chesterton  became  disqualified  by  taking  the  Kixiimioii» 
office  of  churchwarden.  On  looking  to  the  whole  of 
the  act,  this  does  not  appear  to  be  its  meaning.  The 
intention  was,  that  there  should  always  be  fifty-one 
trustees,  besides  any  who  might  be  so  merely  by  virtue 
of  office.  A  person  by  becoming  an  official  trustee  does 
not  forfeit  the  character  of  trustee  which  be  held  by 
previous  appointment  It  was  evidently  not  considered 
essential  that  the  full  number  of  fifty-one  besides  the 
vicar,  churchwardens,  and  overseers,  should  always  be 
kept  up,  for  if  so,  the  elections  would  not  have  been 
triennial,  but  provision  would  have  been  made  for  filling 
up  each  vacancy  as  it  occurred. 

Rule  discharged,  but  without  costs. 

(a)  Lord  Tenterden  C.  J.,  IMtkdale,  Parke,  and  Ttmnion  Jt. 
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Saturday.  DoE  dcm.    W.  Preece   asidinst   W.  HOWELLS, 

June  nth.  .  Z,     A 

J.  Pitts,  and  T.  Addis. 

A  pauper,  be-  I^JECTMENT  for  premises  in  the  parish  of  Si.  Owen 

for  having  in  the  city  of  Hereford^  of  which  parish  the  de- 

aod  children  fendants  were,  at  the  time  when  this  action  was  brought, 

^riS^^*****  the  churchwardens  and  overseers  of  the  poor.     The 

teverml  years,  declaration  was  in  the  usual  form,  and  the  demise  was 

executed  an 

indenture,  laid  on  the  3d  o?  Maich  in  the  ei":hth  year  of  Georne  IV. 

reciting  "  that  . 

the  present,  as    Plea,  not  guilty.     At  the  trial  before  Littledale  J^  at 

well  as  former       ,      ^     .  *        r       t 

pwish  officers,  the  Spring  assizes  for  the  county  of  Hereford  18S1,  the 
]74^^^main.  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
and'childjvn       opinion  of  this  Court  on  the  following  case :  — 

Sd^^'re^to  ^"  ^^^  ^^^  ^^™^  ^^"®  before  May  18  J  3,  one  Rich* 

confey  to  the      Q^d  fjoyes  was  seised  of  an  estate  for  life  in  the  premises 

pansh  officers  *^  * 

certain  lands,      for  the   recovery   of  which   this   action   was   brought. 

Ac:"  and  he  /  ** 

thereby  con-  He  left  his  family  chargeable  to  the  parish  of  SL  Owen 
to  trustees  for  for  a  period  of  fourteen  years,  and  that  parish  having 
wardens  and  disbursed  for  maintenance,  clothes,  &c.  174/.,  and  the 
pooled  of  d»  children  still  being  chargeable,  it  was  resolved,  at  a 
inhabitants  of  meeting  of  the  parishioners  in  vestry  on  the  3d  of  May 
the  intent  that     1813,  that  a  warrant  should  be  obtained  for  his  im- 

the  rents  and 

profits  might  be  mediate  apprehension,  and  that  it  should  be  proposed 

applied  to  their 

use  and  benefit  to  him  to  grant  the  parish  a  lease  of  the  premises  in 

poor  rate :  question,  towards  reimbursing  them  a  part  of  the  ex- 

wu  a'convey-*  pcnses  incurred ;  and  that  in    case   of  his  refusal,  the 

benefit  of  a^  law  should  be  put  in   force  against  him.     Hayes  was 

charitable  use,  accordingly  apprehended  for  deserting  his  family,  and 

requiring  enrol-  n  j       i  i  &  j^ 

tnent  pursuant 

to  the  statute  9  G.  ?•  c.  36.  s.  I.,  and  not  a  conveyance  for  a  '*  valuable  consideration 
actually  paid,**  within  t.  2.  of  that  act:  and  thot  a  person  who  had  been  a  party  to  the  deed 
conveying  the  property,  was  not  estopped  from  taking  advantage  of  this  objection. 

iiac.fy  being 
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being  in  custody  on  the  12th  of  July  1818,  by  inden-        18 SI. 
ture  of  that  date  between  him  of  the  one  part,  and  JVil-      S~T 

*^     ^  Doe  dem. 

Ham  Preece^  the  lessor  of  tlie  plaintiff,  and  W.  Harrison^        Prkkc« 

againU 

being  churchwardens,  and  W.  Phillips  and  J.  HameUs^  Howelii. 
being  overseers  of  the  poor,  of  the  parish  of  St.  Qwerij  of 
the  other  part,  reciting  that  Hayes  had  some  time  since 
run  away  and  left  his  wife  and  children,  whereby  they  had 
become  chargeable  to  the  parish,  and  that  the  present  and 
former  churchwardens  and  overseers  had  expended  174/. 
from  time  to  time  in  maintaining  the  wife  and  children 
of  Hayes  after  he  had  so  run  away,  and  while  he  had  so 
deserted  his  family;  and  that  Hayes  having  been  that 
day  apprehended,  and  in  custody  for  the  offence  afore- 
said, had  proposed  and  agreed  absolutely  to  convey  the 
premises  to  the  said  churchwardens  and  overseers  for 
the  term  therein  mentioned  (being  all  the  estate  and 
property  he  had),  in  satisfaction  of  the  said  demand,  on 
their  consenting  to  his  discharge  so  far  as  they  hd3 
power  and  authority  to  do  so;  it  was  witnessed,  that 
in  consideration  of  the  agreement,  and  of  105.,  Hayes 
did  grant,  bargain,  sell,  and  demise  to  JV.  Preece^  fV, 
Harrison^  W.  Phillips^  and  John  Howellsj  their  exe- 
cutors, &c.  the  premises  which  this  action  of  ejectment 
was  brought  to  recover,  to  hold  to  them  and  the  sur- 
vivor of  them,  their  executors,  administrators,  and  as- 
signs from  the  date  thereof  for  the  term  of  sixty  years, 
if  Hayes  should  so  long  live,  in  trust  for  the  churchwar^ 
dens  and  overseers  of  the  poor^  and  inhabitants  of  the 
parish  of  St.  Owen  for  the  time  beings  to  the  intent  that 
the  rent  and  profits  might  be  paid  and  applied  for  their 
use  and  benefit  from  time  to  time  in  aid  of  the  rate  for  the 
relief  of  the  poor.  This  indenture  was  not  enrolled. 
The   defendants   claimed    title,    and   held    possession, 

under 
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1831.        under  it.    W.  Preece^  W.  Harrison^  and  W.  Phillips  were 
"  alive  at  the  time  of  the  trial.     In  pursuance  of  a  resolo- 

DoE  dem.  ....  - 

Feeici  tion  of  the  parishioners  in  vestry  assembled,  made  on  th^ 
HowELu.  2d  cS  December  1814,  the  premises  in  question  were  con- 
verted into  a  workhouse  for  the  parish  of  Si.  Owen^  and 
were  so  used,  and  money  was  laid  oat  by  the  parish  in 
repairs  thereof.  Afterwards  (in  1826),  Hayes  having 
become  seised  in  fee  of  certain  premises,  including  those 
in  question,  conveyed  the  whole  to  the  said  Wm.  Preece^ 
the  lessor  of  the  plaintifi^  hia  heirs  and  assigns  for  ever; 
and  he,  by  virtue  of  such  conveyance,  entered  on  part  of 
the  premises,  and  continued  in  possession  of  that  part 
until  a  short  time  before  the  ejectment  was  brought. 
The  case  was  argued  on  a  former  day  in  this  term. 

Bussell  Seijt.  for  the  lessor  of  the  plaintiff.  The  deed 
of  the  ISth  of  July  1813,  under  which  the  defendants 
claim,  is  void.  First,  because  it  is  inconsistent  with  the 
provisions  of  the  stat.  5  G.  1.  c.  8.,  which  enacts,  that 
the  parish  officers  may,  by  warrant  of  two  justices,  seiae 
so  much  of  the  goods  and  chattels,  and  receive  so  much 
of  the  annual  rents  and  profits  of  the  lands,  of  any  person 
who  has  left  his  wife  and  children,  as  the  said  justices 
shall  direct  for  and  towards  the  discharge  of  the  parish 
where  such  wife  and  children  are  living,  but  makes  the 
churchwardens  and  overseers  accountable  to  the  sessions 
for  what  they  receive.  By  proceedings  like  the  pre- 
sent that  check  is  evaded.  [I^rd  Tenterden  C.  J.  The  ^ 
parish  officers  might,  before  the  statute,  have  taken  an 
assignment  of  the  property  of  the  husband,  and  there  is 
nothing  in  the  statute  to  prevent  that]  Secondly,  the 
deed  was  executed  while  Hayes  was  under  duress; 
{Parke  J.  His  imprisonment  was  lawful.]    Thirdly,  the 

deed 
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deed  is  void  by  the  9  G.  2.  c.  36.  5. 1.,  which  enacts,  that        18S1« 
xlo  land  shall  in  any  ways  be  conveyed  to  or  settled  on      TrTdem. 
any  person  in  trust  for  the  benefit  of  any  charitable  uses       P«»«ce 
whatsoever,  unless,  inter  alia,  it  be  by  deed  indented,      How«lli. 
and  the  same  be  inrolled  in  the  Court  of  Chancery 
within  six  months ;  and  (5.  3.)  that  all  such  conveyances, 
otherwise  made,  shall  be  void.     Now,  here  the  lands  in 
question  were  conveyed  to  trustees,  for  the  parish  offi- 
cers for  the  time  being,  to  the  intent  that  the  profits 
might  be  applied  for  their  use  and  benefit  in  aid  of  the 
rate  for  the  relief  of  the  poor.     That  was  clearly  a  con- 
v^ance  in  trust  for  the  benefit  of  a  charitable  use ;  and 
the  deed,  not  having  been  enrolled,  is  void.     The  con- 
sideration in  this  case  is  not  ^*  a  valuable  consideration 
jpaid,"  within  the  meaning  of  the  exempting  clause  (5. 2*) 
of  the  statute. 

T^siger  contra.  The  lessor  of  the  plaintifi^,  being  a 
patty  to  this  deed,  is  estopped  from  saying  that  it  is  void. 
Sheph.  Touchstone,  53.  Aqd  it  appears  from  the  case 
that  he  in  fact  accepted  and  acted  upon  the  conveyance. 
tLord  Tenterden  C.  J.  Is  there  any  authority  for  say- 
ing that  a  party  is  estopped  from  shewing  that  a  deed 
is  void  in  law?] (a)  This  was  a  good  conveyance  at 
common  law,  and  is  not  prohibited  by  the  5  6. 1.  r.8., 
which  merely  gives  parish  officers  an  additional  remedy. 
Secondly,  there  was  no  duress  in  this  case,  for  that  word 
imports  imprisonment  without  lawful  authority  {Com. 
Dig.  Pleader,  2  W.  19.);  or,  compulsion  by  tortious  usage 
while  in  prison  under  legal  process,  2  Inst.  482.     Hert 

(a)  See  The  Stratford  Railway  Company  t.  Stratton,  antd,  p.  318.: 
SfiU  T.  The  Proprietors  of  the  Manchester  and  Saiford  ffaterworlstf  aQtd> 
p.  544. 

Hayes^ 


A 
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18S].        Hayes^  at  the  time  when  he  executed  the  conveyance, 
*"^^        was  in  lawful  custody  by  virtue  of  the  stat.  7  Jac.  1.  c.  4- 

Dob  dcm* 

Prxkck       s.  8,     Thirdly,  this  is  not  a  conveyance  for  the  benefit 
HowvLLs.      of  a  charitable  use.     The  statute  9  G.  2.  c.  36.  recites, 
that  gifts  of  lands  in  mortmain  had  been  prohibited  or 
restrained  by  Magna  Charta  and  other  laws;  but,  never- 
theless, this  public  mischief  had  greatly  increased,  by 
many  large  and  improvident  alienations  made  by  dying 
persons  or  others  to  uses  called  charitable  uses,  to  take 
place  after  their  deaths,  to  the  disherison  of  their  lawful 
heirs.     It  is  clear,  therefore,  that  this  is  a  case  which  is 
not  within  the  mischief  contemplated  by  the  preamble. 
Indeed,  the  use  to  which  the  lands  in  question  were  to 
be  applied,  viz.  in  aid  of  the  poor-rate,  is  one  which  the 
law  favours  rather  than  avoids,  as  appears  from  Porter's 
case  (a),   where,   speaking  of  conveyances   to  inhabit- 
ants of  parishes  and  their  heirs  upon  trust  to  employ 
the  profits  to  such  good  uses  as  defraying  the  tax  of 
the  town,  maintaining  the  poor  of  the  parish,  &c«  it  is 
said  that  it  would  be  a  dishonourable  thing  to  the  law  of 
the  land  to  make  such  good  uses  void.     Assuming  it 
even  to  be  within  the  enacting  part  of  sect.  1.  of  9  G.  2. 
c.  36.,  this  is  a  conveyance  made  really  and  bon&  fide 
for  a  full  and  valuable  consideration  actually  paid,  and 
therefore  within  the  proviso  in  sect.  2.     But,  assuming 
all  or  any  of  the  objections  to  be  good,  the  lessor  of  the 
plaintiff  is  not  entitled  to  recover  without  a  previous 
demand  of  possession,  because  the  defendants  were  in 
possession  by  permission  of  the  pauper,  under  whom  the 
lessor  of  the  plaintiff  claims.     IParkeJ.     If  the  deed 
was  originally  void  by  the  statute,  that  will  not  avail.] 

(a)   1  Rep.  24,  b. 

Bussell 
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RusseU  Serjt.  in  reply.    A  party  to  a  deed  is  estopped        1881. 
as  to  facts  stated  in  it,  but  not  from  sayincr  that  the  deed     _ 
is  void  in  law.  Prxkcb 

tignhui 

Thq  consideration  here,  if  any,  was  the  maintenance      Howxlu. 
of  Hayeses  family  for  fourteen  years  before  the  convey- 
ance in  1813,  by  persons,  many  of  whom  probably  were 
no  longer  inhabitants  at  the  time  of  the  conveyance,  and 
could  have  no  interest  in  it. 

Cur.  adv.  vulL 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

The  point  reserved  for  our  consideration  was,  whe- 
ther the  deed  of  the  12th  of  July  1813  was  rendered 
void  by  the  provisions  of  the  9  G.  2.  c.  36.  We  have 
no  doubt  that  this  is  not  a  case  within  sect.  2.  of  that 
statute,  which  provides  that  the  act  shall  not  extend  to 
any  purchase  of  any  estate,  or  interest  in  lands,  tene- 
ments, or  hereditaments,  or  any  transfer  of  any  stock,  to 
be  made  really  and  bona  fide  for  a  full  and  valuable  con- 
sideration, actually  paid  at  or  before  the  making  such 
conveyance  or  transfer,  without  fraud  or  collusion.  We 
think  that,  in  order  to  bring  a  case  within  this  section, 
the  consideration  must  be  paid  by  the  person  for  whose 
benefit  the  conveyance  is  made.  Here,  the  consider- 
ation was  not  paid  by  the  persons  who  benefited  by 
the  conveyance,  but  it  had  been  paid  out  of  poor  rates 
levied  upon  the  persons  who  resided  and  paid  rates  in  the 
parish,  during  the  time  when  relief  was  given  to  the  wife 
and  children  of  Hayes.  The  doubt  we  had  was,  whether 
this  was  a  case  within  the  meaning  of  the  first  section. 
It  certainly  is  not  within  the  mischief  recited  in  the  pre- 
ainble;  but  it  evidently  is  within  the  enacting  words. 

Vol.  II.  3C  for 
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18SI. 

0OX  dem. 

PlilKCB 

agaitul 

HOWELLS. 


for  the  land  is  conveyed  in  trust  for  the  benefit  of  a 
charitable  use,  to  the  intent  that  the  rents  and  profits 
may  be  applied  to  the  use  and  benefit  of  the  poor  in 
aid  of  the  poor  rate.  This  deed,  tlierefore,  not  having 
been  enrolled,  is  void,  and,  consequently,  the  plaintiff 
is  entitled  to  recover. 

Judgment  for  the  plaintiC 


The  King  against  William  Ashton. 


An  indictment 
on  the  statute 
7  &  8  G.  4. 
e.  30.  <.  S.  for 
fekmloutly 
damiging 
wirps  of  linen 
yarn,  with  in« 
tent  to  destroy 
or  render  them 
useless,  need 
not  allege  that 
the  warps,  at 
the  time  of  the 
damnge  done, 
were  prepared 
for  or  employed 
in  carding, 
spinning, 
weaving,  &c. 
or  otherwise 
manufacturing 
or  prepAring 
any  goods  or 
article  of  silk, 
woollen,  linen, 
&c. 


INDICTMENT  stated  that  miliam  Ashton^  on,  &c., 
at,  &c.,  divers,  to  wit,  six  warps  of  linen  yam  of  the 
value  of  6/.,  and  six  other  warps  of  linen  of  the  value  of 
6/.,  of  the  goods  and  chattels  of  Edward  Jackson  and 
others,  then  and  there  being  found,  unlawfully,  mali- 
ciously, and  feloniously  did  damage  by  throwing  the 
said  warps  of  linen-yarn  and  the  said  warps  of  linen 
with  great  force  and  violence  unto  and  upon  the  groond 
there,  and  then  and  there  unlawfully,  maliciously,  and 
feloniously  tearing,  cutting,  dragging,  and  throwing 
about  the  same,  with  intent  then  and  there  feloniously 
to  render  the  same  useless,  against  the  form  of  the 
statute,  &c.  The  defendant  having  been  convicted  upon 
this  indictment  at  the  Spring  assizes  for  the  county  of 
York^  1830,  a  writ  of  error  was  brought,  and  the  errors 
assigned  were,  that  it  did  not  appear  by  the  count  on 
which  the  conviction  took  place,  that  the  said  warps 
were,  at  the  time  of  the  damage,  as  therein  stated, 
goods  in  any  stage,  process,  or  progress  of  manufacture, 
within  the  act,  or  that  they  were  prepared  for  being 
woven  or  manufactured  into,  or  were  employed  in  the 

weaving 
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weaving  or  manuracturing  of  any  such  goods  as  were        1831. 
mentioned  in  the  first  part  of  the  section  of  the  act      ^    „ 

'  The  Kino 

upon  which  the  indictment  was  framed;  or  that  they  a^ama 
were  in  or  upon  any  loom  or  machinery  used  for  pre- 
paring or  manufacturing  the  same,  or  were  in  any  way 
connected  with  such  machinery  after  having  been  so 
prepared,  or  that  they  were  in  any  house  or  place  used 
for  carrying  on  such  manufacture,  or  that  they  were 
prepared  for,  or  undergoing  or  being  in  any  stage,  pro- 
cess, or  progress  of  manufacture.  The  case  was  argued 
this  term,  by 

CMingham^  in  support  of  the  writ  of  error.  The 
indictment  does  not  state  any  oSence  against  the  7  & 
8  G.  4.  c.  SO.  5.  3.  (a) ;  because,  by  that  statute,  the 
damaging,  with  intent  to  render  useless,  any  warps  of 
linen,  is  made  an  oSence  in  cases  only  where  such 
warps  have  been  prepared  for  or  employed  in  spinning, 
weaving,  or  otherwise  manu&cturing  the  goods  men- 


(a)  By  that  section  it  is  enacted,  "  that  if  any  person  shall  unlawfully 
and  maliciously  cut,  break,  or  destroy,  or  damage  with  intent  to  destroy, 
or  to  render  useless,  any  goods  or  article  of  silk,  woollen,  linen,  or  cotton, 
or  of  any  one  or  more  of  those  materials  mixed  with  each  other,  or  mixed 
with  any  other  material,  or  any  framework-knitted  piece,  stocking,  hose, 
or  lace  respectively,  being  in  the  loom  or  frame,  or  on  any  machine  or 
•Dgine,  or  on  the  rack  or  tenters,  or  in  any  stage,  process,  or  progress  of 
Bianufacture ;  or  shall  unlawfully  and  maliciously  cut,  break,  or  destroy, 
or  damage  with  intent  to  destroy,  or  to  render  useless,  any  warp  or  shute 
of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  more  of  those  materials 
mixed  with  each  otlier,  or  mixed  with  any  other  material,  or  any  loom, 
fimme,  mathine,  engine,  rack,  tackle,  or  implement,  whether  fixed  or 
moreable,  prepared  for  or  employed  in  carding,  spinning,  throwing, 
weaving,  fulling,  shearing,  or  otherwise  manufacturing  or  preparing  any 
toch  goods  or  articles ;  or  shall  by  furce  enter  into  any  house,  shop,  build  - 
ing,  or  place  with  intent  to  commit  any  of  the  offences  aforesaid,  every 
fluch  offender  shall  be  guilty  of  felony,'*  &c. 

3  C  2  tioned 
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1831.       tioned  in  the  previous  part  of  the  section.     Here  the 
indictment  does  not  allege  that  the  warps  of  linen  were 

The  Kino  "  ^    ^    ,      ^ 

agairut        SO  prepared  or  employed.     The  third  section  of  the 
statute  consists  of  three  branches.     The  first  makes  it 
an  offence  maliciously  to  damage  with  intent  to  destroy 
or  render  useless  goods  being  in  the  loom^  or  in  any 
stage,  progress,  or  process  of  manufacture.    The  second 
branch  makes  it  an  offence  to  damage  with  intent  to 
destroy  or  render  useless  any  warp  of  linen,  &c.,  or  any 
loom,  frame,  machine,  engine,  rack,  tackle,  or  imple- 
ment, whether  fixed  or  moveable,  *^  prepared  Jbr  or  emr 
ployed  in  carding,  spinning,  thr&mng,  waving,  fulling, 
shearing,  or  otherwise  manufacturing  or  preparing  any 
such  goods  or  articles;"  and  the  third  branch,  which 
does  not  apply  to  this  case,  renders  it  penal  to  enter 
into  ^ny  house  with  intent  to  commit  any  of  the  offences 
aforesaid.     It  is,  therefore,  a  felony  under  the  first  part 
of  this  section,  to  destroy  the  goods  while  in  a  course  of 
maniifacture ;  and  under  the  second,  to  destroy  the  warps 
or  machinery  while  employed  in  manufacturing.    A  warp 
consists  of  many  hundred  lines  of  silk,  cotton,  or  yam, 
stretched  horizontally  on  the  weaver's  beam,  reafly  tp 
receive  other  lines  of  the  same  article,  which  the  weaver 
throws  across  such  lines,  and  thereby  forms  the  cloth,  &c 
While  in  this  state,  it  must  be  considered  as  a  part  of  the 
machinery  used  in  the  manufacturing.   And,  according  to 
the  true  grammatical  construction  of  the  second  branch 
of  the  section,  the  words  ^^  prepared  for  or  employed  in 
carding,^*  &c.,  apply  to  all  the  preceding  words,  including 
*^  warps."     Even  if  it  were  doubtful  on  the  language  of 
the  act  itself,  that  would  appear  to  be  the  true  construc- 
tion by  reference  to  former  statutes,  now  repealed^  on 
the  same  or  the  like  subject  matter.     That  which  bears 

most 
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most  upon  the  present  case  is  the  22  G.  3.  c.  40.  5. 3.  (a),  * 

iTV'hich  made  it  an  offence  ^^  wilfully  and  maliciously  to      The  Kino 
cut  or  destroy  any  linen  or  cotton,  &c.  in  the  loom,  or  any       ashton. 
warp  or  shute,  tools,  tackle,  and  utensils  prepared  for  or 
employed  in  the  making  thereof."     Now  the  warp  can- 
not be  said  to  be  prepared  for  manufacturing  uhtil  it  is 
on  the  weaver's  beam,  in  the  situation  which  admits  of 
the  weft  being  introduced.     For  any  thing  that  appears 
in  this  indictment,  the  tackle  in  question  might  have 
been  lying  loose  in  the  highway.     In  prosecutions  upon 
statutes  of  this  nature,  the  strictest  proof  is  necessary 
that  the  article  was  in  the  place  or  situation  pointed  out 
by  the  act;   tlugilCs  case(i),  Rex  v.  Dixon  {c)\  and 
the    averments    on    the    record   ought  to   be  equally 
precise. 

Wightman  contra.  The  only  question  is,  whether 
the  words  '^  prepared  for  or  employed  in  carding,"  &c., 
apply  to  the  two  preceding  parts  of  the  sentence,  be- 
ginning ^^  or  shall  unlawfully  and  maliciously  cut,"  &c., 
or  to  the  last  only  ?  If  the  meaning  be  doubtful,  the  Court 
will  look  to  acts  of  parliament  in  pari  materia.  There 
are  three  distinct  subject  matters  of  offence  contemplated 
by  the  clause  in  question.  First,  the  destroying  or  da- 
maging of  goods,  being  in  the  loom,  or  in  any  stage, 
process,  or  progress  of  manufacture.  There  the  words 
**  being  in  the  loom,"  &c.  qualify  the  preceding  words. 
Secondly,  the  destroying  or  damaging  of  any  warp, 
shute  of  silk,  &c.  There  no  qualification  whatever  is 
given;  nor  was  any  required,   for  the   term   "warp** 

(a)  He  Also  referred  to  12  G.  1.  c.  34.  s.  7.     4  G.  3.  c.  37.   s.  16* 
6  G.  3.  c.  29.  «.  15. 

(6)  2  Rtui.  on  Crimest  245.  2d  ed.  (c)  Ruu*  j*  Sy»  5S, 

3  C  S  suflS- 
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1881*       sufficiently  explains  itself,  without  the  addition  of  the 
words  "  prepared  for  or  employed  in  nianu&cturing»^ 

agahut  &c.  The  third  is  damaging  or  destroying  any  looroy 
&c.  prepared  for  or  employed  in  manufacturing  goods, 
and  there  the  latter  words  are  a  qualification  of  the 
preceding.  There,  as  in  the  first  clause,  a  qualification 
was  necessary  to  limit  the  enactment  to  the  mischief 
contemplated  by  the  statute.  That  this  is  the  trae 
construction  of  the  act  appears  by  referring  to  the  pre- 
ceding statute,  4  G.  4.  c.  46.,  which  repeals  the  22  G.  5. 
c.  40.  The  act  4  G.  4.  c.  46.  makes  it  an  ofi*ence  to  enter 
by  force  into  any  house,  shop,  or  building,  with  intent  to 
destroy  or  damage  in  the  loom  or  frame,  &c.,  or  in  any 
stage,  process,  or  progress  of  manufacture,  any  woolleny 
silk,  linen,  or  cotton  goods,  &c.  '^  or  to  ad^  breaks  de» 
stroj/j  or  damage  any  warp  or  shtde  of  vx)oUen^  silk^  linen^ 
or  coHoUf  &c.,  or  of  any  one  or  more  of  those  materials 
mixed  with  each  other,  or  mixed  with  any  other  ma- 
teiial,  or  any  framework  knitted  piece,  stocking,  hose^ 
or  lace ;  or  to  burrij  break,  cutj  destroy^  or  damage  amf 
loom,  frame,  machine,  &c.,  whether  fixed  or  moveable, 
prepared  for  or  employed  in  carding,  &c.,  or  otherwise 
manufacturing  or  preparing  any  such  goods  or  articles.** 
There  it  is  quite  clear  that  the  words  *^  prepared  for  or 
employed  in  carding,"  &c.,  apply  to  the  latter  branch  only 
of  the  sentence,  and  not  to  that  branch  which  mentions 
a  warp  or  shute  of  woollen,  silk,  &c.;  and  it  may  be 
inferred  that  the  clause  now  in  question  was  intended  to 
have  the  same  effect. 

Cwr.  adv.  vuU* 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 

of  the  Court. 

We 
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We  are  of  opinion,  on  a  careful  examination  of  the        1831. 
statute,  that  it  was  not  necessary  to  allege  specifically  in 

The  KiKO 

the  count  that  the  warps  therein  mentioned  were  pre-  agtiimt 
pared  for  or  employed  in  carding^  spinningy  iveaving^  &C., 
or  otherwise  mantifacturing  goods.  The  third  section  of  the 
7  &  8  G.  4.  c.  30.  consists  of  three  branches.  The  first 
branch  enacts,  that  if  any  person  shall  unlawfully  and 
maliciously  damage,  with  intent  to  destroy,  any  goods 
therein  described,  being  in  the  loom,  &c.,  he  shall  be 
guilty  of  felony.  Now  in  an  indictment  for  an  offence 
against  that  enactment,  it  would  be  undoubtedly  neces- 
sary to  allege  that  the  goods  were  at  the  time  of  the  da- 
mage on  the  loom,  &c.,  because  it  was  not  the  intention 
of  the  legblature  to  make  it  an  offence  to  destroy  such 
goods  wherever  found,  but  to  protect  them  only  while 
they  were  in  a  course  of  manufacture.  The  same  ob- 
servation applies  to  the  latter  part  of  the  second  branch 
of  the  section,  which  makes  it  an  offence  to  damage  or 
break  any  loom  prepared  for  or  employed  in  manufac- 
turing, &c. :  it  would  not  be  sufficient  in  an  indictment, 
framed  upon  that  provision  of  the  statute,  to  charge  the 
mere  destruction  of  a  loom,  without  adding  that  it  was 
one  prepared  or  employed  in  some  of  the  ways  therein 
described,  for  the  count  then  would  be  too  general* 
But  as  to  the  damaging  of  any  warp  or  shute  of  silk, 
woollen,  or  linen,  the  question  may,  on  the  words  of 
the  act,  admit  of  some  doubt.  The  whole  sentence  is, 
/*  If  any  person  shall  unlawfully  and  maliciously  da- 
mage, &c.,  with  intent  to  destroy,  any  warp  or  shute 
of  silk,  woollen,  linen,  &c.,  or  any  loom,  frame,  &c, 
prepared  for  or  employed  in  carding,  spinning,  weav- 
ing," &c. ;  and  the  question  is,  if  the  words  "  pre- 
pared for  or  employed,"  &c.  are  to  be  considered  as 
referring  to  all  the  preceding  words,  or  to  those  only 

3  C  4*  denoting 
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18S1.        denoting  the  implemients  of  manufacture.     That  must 
"  be  ascertained  by  looking  at  the  subject-matter  of  the 

ag9mti        enactment  and  the  object  which  the  legislature  had  in 
view.     That  object  in  the  first  branch  of  the  section 
was,  the  protection  of  goods  while  in  the  course  of  manu- 
facture ;  in  the  second,  the  protection  of  the  warp  or 
shute,  and  of  the  machinery  and  implements,  when  they 
were  prepared  for  or  employed  in  the  production  of 
goods.     Now,  as  to  the  latter,  it  is  necessary,  with  a 
view  to  the  limited  purpose  which  the  legislature  had  in 
view,  that  the  concluding  words  shoutd  apply  to  them; 
but  not  so  as  to  the  warp,  because  a  warp  is  a  deno^ 
raination  of  some  kind  of  thread  prepared  to  be  woven 
and  used  iii  manufacture ;  it  is  in  itself  something  **  pre- 
pared for  manufacturing  goods."     We  were  referred  lA 
the  argument  to  former  acts  of  parliament  in  pari  ma- 
teria which  had  been  repealed,  abd  it  was  said  tha^ 
under  some  of  those  abts,  the  word  warp  wa^  so  coi^ 
nected  with  the  words  importing  preparation  for  manu- 
facture, that  a  similar  connection  must  be  understood 
here,  and,  consequently,  it  was  necessary  that  they  should 
be  so  connected  in  an  indictment  on  the  present  clause. 
To  the  party  indicted  that  must,  at  all  events,  be  imma- 
terial, because  the  warp  must  be  something  already  pre- 
pared for  manufacture;  and  therefore  the  proof  would 
be  the  same  whether  the  indictment  contained  such  an 
allegation  or  not;  but  in  the  statute  4  G.  4.  c.  46.  the 
word  warp  is  used  absolutely,  by  itself,  without  refer- 
ence to  any  word  denoting  preparation  for  manufacture^ 
and  without   any   qualification   before   or  after.     The 
words  which  follow,  ^'  or  to  burn,  break,  &c.  any  Jooiot^ 
&c.  prepared  for  or  employed  in  manufacturing,"  con^ 
stitute  a  ilistinct  branch  of  the  sentence,  and  after  them 
a  new  sentence  commences.     Upon  thfis  View  'of  the  tW& 

acts 
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acts  of  parliament,  and  considering  that  the  word  warp 
is  a  well  known  denomination  of  an  article  which  Is  in      The  Knro 
some  way  or  other  prepared  for  or  employed  in  ma-       Aihton. 
nufacture,  we  are  of  opinion  that  it  was  not  necessary 
to  allege  specifically  in  this  case  that  the  warp  men- 
tioned in  the  indictment  was  so  prepared  or  employed. 

Judgment  affirmed. 


NovELLi  asainst  Rossi.  Friday, 

June  10th. 


^o 


A  SSUMPSIT  against  the  defendant  and  Louis  Gariel  Defendant,  in 
(who  was  outlawed  in  this  action),  for  613/.  claimed  debt  to^liUn^ 
fo  be  due  to  the  plaintiiFon  the  balance  of  his  account  bilittobim, 
i^ith  the  defendant.     Plea,  the  general  issue.     At  the  J^l^^j^ 
trial  before  Lord  Tenterden  C.  J.,  at  the  London  sittings  j^JJ^  ^® 
after  Hilary  term  1830,  a  verdict  was  found  for  the  p«rt>«in 

.    .  .     •  France,  but 

plaihtiff  for  613/.,  subject  to  the  opinion  of  this  Court  were  accepted 

by  a  peraon  in 

tipon  the  following  case :  -—  this  country, 

The  plaintiff  was  a  foreign  merchant  living  at  Man'  a  banker's  here. 
Chester  J  and  agent  there  for  the  defendant  arid  his  partner,  donlS'them 

OTcr.  On 
their  being  presented  for  payment,  the  banker's  clerk  inadvertentty  cancelled  the  accept- 
anoes,  but  immediately  wrote  opposite  to  them,  "cancelled  by  mistake;"  and  the  bills 
were  not  however  paid,  there  being  no  effects.  The  holders  then  presented  them  at  a  house 
to  which  they  were  addressed  in  case  of  need,  but  that  house  refused  payment  in  conse- 
quence of  the  cancelling ;  they  would  otherwise  have  honoured  them.  A  re-acceptance 
was  obtained  from  the  acceptor,  but  he  did'  not  pay  the  bills.  The  plaintiff  then  took 
them  up  and  returned  (hero,  regularly  protested,  to  the  defendant,  who  applied  to  the  prior 
indorsers  for  payment,  but  they  refused. 

.  The  defendant,  who  resided  abroad,  cited  the  drawers,  the  intermediote  indoners,  and 
the  plaintiff,  before  the  tribunal  of  commerce  at  Lyons,  for  the  purpose  of  obtaining  a  gua- 
rantee for  himself  against  liability  on  the  bills.  That  court  adjudged  him  and  the  other 
parties  except  the  plaintiff,  discharged  from  liability,  and  decreed  that  the  bills  should 
remain  to  the  plaintiff's  debit.  The  plaintiff  then  carried  the  cause  to  a  court  of  appeal 
in  France,  which  confirmed  this  decree,  assigning  as  a  reason  that  the  cancelling  of  the 
acceptances  operated  as  a  suspension  of  legal  remedies  against  the  acceptor,  and  was  equi- 
▼alent  to  a  delay  granted  him  by  the  holders,  with  whom  the  plaintiff  was  identified,  and» 
consequently,  that  tlie  other  parties  to  the  bills  were  discharged. 

Held,  that  the  French  courts  had  mistaken  the  law  of  England  as  to  the  effect  of  the 
(Cancellation  ;  And,  therefore,  that  the  defendant  was  still  liable  at  the  plaintiff's  suit  for  the 
debt  iir  respect  of  which  the  bills  were  given,  notwithstanding  the  decree. 

Garielf 
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1831*       Garielf  who  resided,  and  carried  on  business  as  mer- 
'—'       chants,  at  Turin.     In  October  1825,  the  defendant,  being 

NOTILLI 

ofioinst  at  Manchester^  indorsed  and  delivered  to  the  plaintifi^  in 
payment  for  goods,  two  bills  of  exchange,  dated  Lyon$^ 
20th  of  October  1825,  for  300/.  and  200/.  sterling,  drawn 
by  Bodin  Freres  and  Co.,  merchants  at  Lyonsj  upon 
John  Marshall^  Friday  Street^  Londonj  payable  at  three 
months  to  the  order  of  the  drawers. 

At  the  time  of  drawing  the  bills,  Bodin  and  Co.  had 
written  on  each  of  them  an  address  to  Messrs.  Heathy 
Son,  and  Furze  in  case  of  need.     These  latter  parties 
resided  in  London^  and  were  correspondents  of  Bodin, 
and  Co.     The  bills  had   been   specially  indorsed  and 
delivered  by  Bodin  and  Co.,  to  Q]uzard  and  Co.  of 
Lyons:    they  indorsed   them   over  to  the    defendant 
and  Garielf   and    the   defendant,    by   procuration    fer 
Garielj  indorsed  and  delivered   them   to  the  plaintiff 
at  Manchester  as  before  mentioned.     The  plaintiff  pre* 
sented  the  bills  in  due  course  to  Marshall^  the  drawee^ 
who  accepted  them,  payable  at  the  house  of  Messrs. 
Glyn  and  Co.     The  plaintiff  then  wrote  on  the  bilk  an 
address  to  Messrs.  Gandolfi  and  Co.  in   case  of  need, 
and  indorsed  and  paid  them  away.     One  of  the  bilb 
came  to  the  hands  of  Messrs.  Jones^  Lloyd  and  Co., 
bankers,  London^  the  other  to  those  of  Messrs.  Dorrien^ 
Magens  and  Co.,  also  bankers  in  London. 

On  the  23d  of  January  1826,  when  the  bills  became 
due,  they  were  presented  by  their  respective  holders  to 
Giyn  and  Co.  for  payment,  and  were  respectively  marked 
by  a  derk  in  the  banking-house  of  Glyn  and  Co.  through 
the  acceptances ;  but  immediately  afterwards  a  memoran- 
dum was  written  by  him  in  the  margin  of  each  in  these 
terms,  ^'  cancelled  by  mistake ; "  and  the  bills  were  then 

returned 
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returned  to  the  holders  unpaid.     It  is  usual  for  a  person        18SL 
who  cancels  a  bill  by  mistake,  to  write  on  it     MarshalL       JT* 
the  acceptor,  had  no  effects  in  the  hands  of  Glyn  and        apiSna 
Co.    The  bills  were  then  presented  to  Heathy  Son,  and 
Fiirze  for  payment,  who  refused,  alleging   ^^  that  they 
could  not  interfere,  the  acceptance  being  cancelled." 
One  of  tlie  partners,  who  was  called,  said  that  they 
would  certainly  have  paid  tlie  bills,  but  that  the  cancel- 
lation was  an  irregularity,  and  they  should  have  required 
an  authority;  and  the  parts  of  the  bills  presented  to 
them  had  not  any  re-acceptance.      Glyn  and  Co.  after- 
wards obtained  the  re-acceptance  of  the  bills  from  John 
Marshall^  and  the  latter,  being  applied  to  for  paymenty 
answered,  ^  that  as  to  the  bill  for  800/.,  he  could  not 
pay  it  at  present;  and  as  to  the  other  bill  for  200£,  he 
would  pay  it  to-morrow." 

The  bills  were  afterwards,  on  the  same  28d  of  J^nt^ 
arjfy  protested  and  returned  to  the  plaintiff,  who  took 
them  up,  and  having  given  the  defendant  due  notice  of 
the  dishonour,  sent  them  with  the  protests  to  Gariel  and 
Co.,  who  sent  them  back  to  the  prior  indorsers,  Qjiizard 
and  Co.;  and  they  applied  to  Bodin  Freres  and  Co.,  the 
drawers,  for  payment,  which  was  refused. 

In  March  1826,  Gariel  cited  before  the  Tribunal  of 
Commerce  at  Lyonsj  Bodin  Freres  and  Co.,  Qjiizard 
and  Co.,  and  the  present  plaintiff^  to  shew  cause  as 
follows :  Bodin  Freres  and  Co.,  why  they  should  not 
be  compelled  to  put  a  stop  to  all  demands  on  the  part 
of  the  present  plaintiff  as  far  as  regarded  the  said  bills ; 
or,  if  not,  be  condemned  to  reimburse  the  present  plain- 
ti£^  in  discharge  of  Gariel^  the  amount  of  the  said  bills 
with  interest  and  the  costs ;  and  the  present  plaintiff,  to 
shew  cause  why,  in  case  the  protests  should  be  declared 

irregular^ 
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iSSl.  irregular,  he  should  not  be  compelled  to  become  gua- 
*; — ~  rantee  for  Garielj  and  cause  to  cease  all  opposition  on 
against  the  part  of  Bodin  Freres  and  Co.,  and  Quizard  and  Coi^ 
under  pain  of  being  declared  to  have  forfeited  all  claim 
upon  Gariel.     The  plaintiff  appeared  to  the  citation. 

The  tribunal  decided,  without  any  regard  to  certain 
exceptions  taken  by  Novelli  and  Gariel^  in  which  they 
Were  pronounced  not  to  have  any  good  ground,  and  on 
which  they  were  declared  nonsuited,  that  Bodin  Brothers 
tod  Co.,  Quizard  and  Co.,  and  Gariel,  were  released 
from  all  demands  ;  consequently,  that  the  bills  in  ques- 
tion  would  remain  to  NovellPs  debit,  who  was  cast  in  the 
costs  of  all  parties."  And  they  asisigned  among  other 
grounds  for  this  decision,  that  there  were  no  satisfactory 
reasons  for  supposing  that  the  laws  6f  England,  conform- 
ably with  those  of  France,  did  not  oblige  the  holders  of 
bills  of  exchange  to  present  them  to  the  persons  indi- 
cated in  case  of  heed;  and  that,  besides,  it  appealed 
from  the  declaration  on  the  protests,  that  the  aforesaid 
persons  would  have  paid  if  the  acceptance  had  not  been 
cancelled ;  and  that,  in  consequence  of  this  very  oincel- 
ling,  Bodin  and  Co.  had  sustained  an  injury. 

The  present  plaintiff  appealed  from  this  decision  to 
the  Cour  Royale  at  Lyons,  and  prayed  (as  he  had 
already  done  before  the  inferior  court),  that  Gariel, 
Qiiizard  and  Co.,  and  Bodin  and  Co.  might  be  con- 
demned to  reimburse  him  the  amount  of  the  bills  with 
interest  and  costs.  He  also  desired  to  be  admitted  to 
prove,  that,  by  the  English  law,  the  holder  is  not  under 
a  neceissity  of  applying  to  the  party  to  whom  a  bill  is 
addressed  in  case  of  heed ;  and  that,  by  the  same  law, 
the  erasure  of  an  acceptance  only  takes  effect  when  it  has 
been  the  result  of  an  understanding  with  the  holder. 

Gariet 
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Gariel  also   prayed  that  in  case  the  Court  should        183K 
amend  that  part  of  the  former  sentence  by  which  the       ^, 
bills   were  ordered   to   remain    for  Novellts   account        agaUtt 
Quizard  and  Co.,  and  Bodin  and  Co.  might  be  con- 
demned to  guarantee  him,  Gariel^  from  any  decisiqq 
that  might  be  made  against  him  in  favour  of  NoveUi. 
Quizard  and  Co.  in  like  manner  prayed  that  Bodin  <|nd 
Co.  might  be  compelled  to  guarantee  them  in  case  the. 
sentence  should  be  amended,  and  Bodin  and  Cp.  prayed 
that  the  appeal  might  be  quashed. 

The  Cour  Royale  pronounced  a  decree,  quashing  the 
appeal  and  ratifying  the  former  sentence.  They  stated, 
as  grounds  of  their  decision,  several  considerations  re- 
sulting from  the  facts  as  represented  to  them  :  and,  par- 
ticularly, that  as  the  bills  had  come  into  the  hands  of  the 
last  holders  duly  accepted,  arid  as  it  appeared  that  when 
the  protests  were  made  the  acceptances  had  been  can- 
celled (on  which  account  the  bills  were  dishonoured  by 
the  parties  named  in  ca^e  of  need),  and  that  the  re- 
acceptance  was  subsequent  to  the  protests,  it  foIlowe4 
that  the  bills  had  been  vitiated  in  the  hands  of  the^ 
last  holders,  since  Marshall,  the  i^ceptor,  could  no 
longer  be  considered  as  '^  the  direct^  and  in  solidum 
debtor,"  and,  therefore,  every  action  agajnst  him  must 
be  suspended  till  it  was  ascertained  that  he  possessed 
funds  belonging  to  the  drawers  sufficient  to  discharge, 
the  bills :  whereas,  if  the  cancelling  had  not  taken  place^ 
proceedings  could,  and  probably  would,  in  the  then 
state  of  commercial  afiairs  in  London  {January  1826), 
have  been  adopted  against  Marshall  immediately  on  the 
dishonour.  The  Court  went  on  to  observe,  **  that  the 
cancelling  of  the  acceptances  throwing  an  obstacle  in  the 
way,  this  extraordinary  change  in  the  state  of  the  bilk 

was 
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18S1.       was  evidently  to  Heathy  Son,  and  Furxe^  and  also  to 
""""""^       Gandol/l  and  Co.,  a  reasonable  ground  for  reFusing  to 
^RttiiiM        reimburse  the  holders,  by  honouring  the  signature  of 
the  drawers  and  of  one  of  the  indorsers,  whose  inter- 
mediate agents  they  only  were  to  effect  the  payment,  but 
solely  in  case  that  the  holders  had  preserved  the  right  to 
exact  it.**     And  the  Court  was  of  opinion,  that  the  can- 
celling, whether  accidental  or  otherwise,  operated  in  the 
same  manner  as  a  granting  of  time  to  the  acceptor  by 
tbe  holders ;  and  thus,  on  general  principles  of  law,  pre- 
cluded them  from  any  remedy  against  the  indorsers  or 
drawers.     The  Cour  Royale  also  stated,  tbaC  they  ooih 
sidered  the  circumstances  as  leading  to  a  presumption, 
that  the  holders  had  in  reality  been  paid  the  amount  of 
the  bills  by  Glyn  and   Co.,   and  that  the  supposed 
accidental  cancelling  was  a  contrivance  among  the  parties 
in  London,  in  consequence  of  MarskalFs  insolvency,  to 
make  Bodin  and  Co.  answerable  for  the  bills,  instead  <^ 
subjecting  Glyn  and  Co.  to  the  loss  of  their  amount. 
But,  at  all  events,   they  relied  on   the  consideration 
before  stated,  (the  legal  effect,  namely,  of  the  alteration 
in  the  acceptances,)  as  sufficient  ground  for  their  decree. 
They  finally  declared,  that  they  had  no  regard  to  the 
proofs  offered  by  Naoellij  for  which  they  pronounced  him 
nonsuited,  and  assigned  as  reasons :   That  the  whole 
transaction  in  London  ^^  was  totally  unconnected  with 
Novelli,  who  resides  at  Manchester^  and  was  only  an  in- 
termediate indorser,  and  who,  nevertheless,  has  found 
himself  a  principal  party  in  the  process  before  the  Court; 
but  that  Novelli  has  to  impute  to  himself  the  having 
voluntarily  yielded  to  the  action  carried  on  by  the  in- 
dorsers against  himself;  and  that,  with  respect  to  JBodin 
Freres  and  Co.,  the  act  of  the  holders  in  Lotidon,  who 

were 
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» 

were  his  mediate  or  immediate  agents,  is  now  necessarily  18SL 
common  to  himself,  and  thus  he  no  longer  possesses  any 
rights  beyond  those  of  the  holders  themselves;  and  that,  wvui 
consequently,  the  proof  offered  by  him,  not  being  con- 
tradictory to  any  of  the  facts  that  have  been  established 
in  the  process,  must  be  considered  as  wholly  irrelevant 
and  inadmissible/' 

An  appeal  lies  irom  the  Cour  Royale  at  Lyons,  to  the 
Cour  de  Cassation  at  Paris,  which  is  in  the  nature  of  a 
court  of  error,  but  it  did  not  appear  that  any  appeal  was 
ever  lodged  there  against  the  above  decree;. 

Under  these  circumstances,  if  the  defendant's  liability 
to  the  plaintiff  on  the  bills  was  to  be  considered  as  not 
discharged,  the  verdict  was  to  stand  for  613/.;  otherwise 
a  nonsuit  to  be  entered. 

Coltman  for  the  plaintiff.  The  foreign  judgment  is  np 
bar  to  the  plaintiff's  right  to  recover  in  this  action. 
The  Court  here  may  examine  into  the  validity  of  such 
judgment,  and  is  not  bound  by  it  if  it  appear  to  have 
been  erroneous.  In  this  case  the  French  Court  has 
assumed,  as  a  ground  of  its  decision,  that  in  England 
the  cancelling  of  an  acceptance  by  miatake,  and  by  a 
person  having  no  authority,  operates  Against  the  holders 
of  the  bill  in  the  same  manner  as  if  ifaey  had  given  time 
to  the  acceptor,  and  precludes  them  from  recovering 
against  prior  indorsers  or  the  drawers.  That  is  clearly 
a  misconception  of  the  English  law.  Here  the  Court 
called  upon 

F.  Pollock  for  the  defendant.  It  is  not  at  all  clear 
that  the  Cour  Royale  was  mistaken  as  to  the  English 

law. 
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1831.        la^*   The  defendant  here  says,  in  answer  to  the  plaintiff's 
claim,  tliat  he  has  indorsed  two  bills  to  the  plaintiff  for 

NOTKLU 

against  the  value,  and  is  not  to  blame  if  they  have  proved  un- 
pfoductive.  But  for  the  cancelling,  Heath  and  Co. 
would  have  paid  them.  It  is  said,  that  a  cancelling  by 
mere  mistake  and  without  authority  is  by  the  EngUsk 
law  of  no  effect,  and  Raper  v.  Birkbeck  (a)  may  be  cited 
as  f^Q  authority  to  that  purpose ;  but  there  Lord  EUen" 
horough  seems  to  admit,  that  if  the  indorsers  had  shewn, 
in  point  of  fact,  that  after  paying  the  bill,  they  would 
have  been  subjected  to  any  difficulty  in  recovering  over, 
by  reason  of  the  cancellation,  the  question  as  to  tbeir 
liability  would  have  been  different.  It  may  be  tru^ 
that  such  an  ffccident  makes  no  difference  in  the  rights 
of  the  holder  of  the  bill,  as  against  the  acceptor ;  but  in 
the  case  of  an  intermediate  party  it  may  well  be  ques- 
tioned, whether,  if  such  person  would  be  unjustly  ex- 
pos^ to  the  risk  of  injury  by  paying  the  bill,  hq  is, 
under  such  circumstances,  obliged  to  do  so.  If  Hcaik 
ai^d  Co.  had  taken  up  these  bills,  the  state  of  the  ac- 
ceptances would  evidently  have  been  a  material  obstacle 
to  their  recovering  against  Bodin.  Besides,  the  judg- 
ment of  the  Cour  Royale  is  in  part  founded  on  a  con- 
clusion of  fact,  which  they  were  at  liberty  to  form  from 
* 

(he  sta^ments  before  them,  that  the  bills  had  actuajly 
be^n  paid.  They  are  a  court  of  competent  jurisdiction, 
and  have  decided  the  question  between  thes^  parties. 

Lord  Tenterden  C.  J.      It  is  unfortunate  for  the 
defendant,  if  the  law  of  Efigland  compels  him  to  pay 

(a)   15  Eatl,  17. 

this 
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this  debt,  while  the  sentence  of  the  Trench  Court,  con-  183L 
firmed  on  appeal,  prevents  his  recovering  the  amount  "^ 
from  the  indorsers  and  drawers  of  the  bills  abroad.  But  agmnu 
this  is  the  consequence  of  his  own  act.  Without  wait- 
ing to  ascertain  what  the  judgment  of  an  En^hh  Court 
would  be  in  a  proceeding  on  these  bills,  he  goes  at  once 
for  relief  before  a  court  in  France^  where  the  law  of 
England  is  misinterpreted,  it  being  considered  there 
that  the  remedy  upon  the  bills  in  this  country  was  sus- 
pended by  the  accidental  cancelling  of  the  acceptance, 
and,  consequently,  the  indorsers  and  drawers  discharged. 
If  the  defendant  had  waited  the  result  of  an  action  here, 
the  decision  of  the  French  Court  would  then  probably 
have  been  different  If  there  is  no  person  in  this 
country  from  whom  the  defendant  can  recover  what  he 
is  liable  to  pay  in  this  action,  that  is  certainly  a  mis- 
fortune, but  it  is  one  that  he  has  brought  upon  him>- 
self.     The  verdict  for  the  plaintiff  must  stand  (a). 

(a)  The  aboTe  case  may  be  added  to  several  others  which  qualify  the 
rule  laid  down  by  De  Grry  C  J.  in  the  Duckea  of  KingsiofCs  cate, 
20  H9W€W»  State  Tritdt,  538.  (see  also  JBuU  X.  P.  244.,  and  PhiHpt  v. 
Hunter,  2  H,  Bla.  402. ,  judgment  of  Eyre  C.  J.)  <*  that  the  judgment  of  a 
court  of  concurrent  jurisdiction,  directly  upon  the  point,  b  as  a  plea,  a  bar, 
or,  119  evidence,  conchuive  between  the  same  parties,  upon  the  same  matter 
directly  in  question  in  another  court."  See,  as  to  thu  point,  1  PhiBipi  on  Em» 
denct.  Part  ll.  Chapters  2.  &  3.,  and  Starkie  on  Evidence,  Part  II.  sects. 
67, 68. ;  and  Frankland  v.  M^Gnsty,  1  Knapp^s  Bep.  (PriVy  Council)  274. : 
and,  with  reference  to  the  present  case  particularly,  the  concluding  dictum 
of  Lord  EUenboraugh  in  Buchdnan  v.  Rucker,  1  Camp.  65»     Perhaps,  too, 
a  question  might  have  been  raised  in  this  case,  whether  or  not  the  judg- 
ment in  France  was  final  and  conclusive  there ;  if  not,  it  could  not  have 
been  taken  advantage  of  in  this  action.    Plummer  v.  Woodbum,  4  B.^  €• 
625.     The  objection  (also  uken  in  Raper  v.  Birkbfck,  15  East,  17.)  that 
the  accidental  cancellation  placed  the  indorser  in  a  worse  situation  in 
mpect  of  his  remedy  against  prior  indorsers,  was  relied  upon,  but  an 
swered  by  the  Court,  in   Wilkinson  v.  Johnson,  Z  B.^  €•  428.     In  the 
present  instance,  however,  the  defendant's  remedy  against  the  prior  in. 
dorsers  abroad  was  not  merely  impeded,  but,  as  it  seemsy   wholly  taken 
away ;  which  affords  some  ground  of  distinction  between  this  and  the  la^ 
mentioned  case. 

Vol.  II.  8  D 
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18S1. 

In  the  Matter  of Gent.,  one,  &c. 

iSJtt'ASZ^  moUon  to       f^AMPBELL  moved  for  a  rule  to  shew  cause  why  an 
ncy  offtbe  roU  attorney  should  not  be  struck  off  the  roll,  upon  the 

^^tcvX'^  following  statement :  —  The  party  served  three  years  as 
!^u!  '^^  ^^  articled  clerk  to  an  attorney  at  LdverpooL  His  articles 
^  '*"*^**f^^'  were  then  assigned  to  another  attorney,  also  praclisiog 
when  the  pwty   at  Ldverpoal^  who  immediately  afterwards  left  that  town, 

has  been  three 

yevBendahaif  and  went  to  reside  at  a  place  fifty  miles  distant,  where^ 

from  thenceforth,  he  exclusively  practised.  His  name^ 
however,  continued  on  the  door  of  his  former  house  at 
Liverpool^  and  the  person  against  whom  this  application 
was  made  resided  and  carried  on  business  there,  soldy 
on  his  own  account,  till  the  expiration  of  his  articles. 
He  was  admitted  an  attorney  in  January  1828,  and 
from  that  time  carried  on  the  business  as  before,  only 
substituting  his  own  name  on  the  door  of  the  oflBce  for 
that  of  the  attorney  who  had  removed.  His  admission 
was  not  opposed,  nor  did  it  appear  when  the  misconduct 
now  alleged  became  known  to  the  party  making  this  appli- 
cation. Campbell  adverted  to  the  case  Ex  parte  Page  (a), 
where  an  application  of  this  kind,  grounded  on  irregu- 
larities previous  to  admission,  was  rejected  by  the  Court 
of  Common  Pleas ;  but  he  observed,  that  the  admission 
there  was  contested  at  the  time  before  a  Judge  at  cham- 
bers, and  he  thought  the  opposition  malicious ;  which 
distinguished  that  case  from  the  present. 

Per  Curiam.  The  facts  now  stated  would  have  been  a 

ground  for  opposing  the  admission,  or  for  an  application 

like  the  present,  if  made  very  shortly,  as  a  month  or 

two,  or  a  term  or  two,  after  the  admission.     But  this 

motion  comes  too  late. 

Rule  refused. 

(a)  liK^fft.  160. 
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18S1. 


Cane  against  Lovelace.  saiurday, 

^  June  nth. 

r^AMPBELL  had  obtained  a  rule  calling  upon  the  A,  having 

plaintiff  to  shew  cause  why  an  annuity  deed  exe-  to  adTance  him 
cuted  by  the  defendant  to  the  plaintiff,  and  a  warrant  of  mon^,  aod  to 
attorney  given  for  securing  the  annuity,  should  not  be  S^jty  formS" 
set  aside,  on  the  grounds,  among  others,  that  the  mc>-  g*"*^  ^Za^ 
morial  enrolled  did  not  truly  or  sufficiently  state  the  ^^^*  whereby, 

m  consideration 

consideration;  that  it  did  not  state  or  notice  a  certain  ofio5a^,heoo. 
covenant  and  trust,  contained  in  the  annuity  deed,  for  an  annuity  to     ' 
payment  of  extra  expenses  of  insurance;  and  that  it  did  gigned  tohim 
not  truly  express  the  nature  of  the  deed.  dend8°uwm" 

It  appeared  on  the  affidavits,  that  the  defendant  had  *™*^  '*^'i^ 

^^  ^  purpose  of  se« 

formerly  granted  a  redeemable  annuity  to  one  NeUy  curing  the  an. 

•^    *  *  ^  ^  •^    nuity.     The 

Preed^^  and  for  securing  the  same  had  assigned  a  moiety   losoi.  were 

paid  to  j9.  the 

of  the  dividends  on  8264/.  S  per  cent,  consolidated  bank  grantor*  who 

annuities,  to  which  the  defendant  was  entitled  for  his  turned  to  the 

life.     The  plaintiff  afterwards  agreed  witli  the  defendant  fl^ne<^ssary 

to  pay  off  Mrs.  Preedi/s  annuity  on  its  being  assigned  to  [^^  ^^^^  . 

him,  and  to  make  a  further  advance  to  the  defendant ;  •?**  ^*  imme- 
diately paid  it 

and  in  pursuance  of  that  agreement  the  annuity  deed  o^er  for  that 

purpose.  In  the 

now  in  question  was  executed  on  the  22d  of  December  memorial  en. 

— fc,  -t      y        n  ••  I  1         i«-#v»  rolled  pursuant 

1817.     By  that  deed,  after  reciting  that  the  plaintiff  to  53  g.  3. 
had  contracted  with  the  defendant  to  purchase  of  him  an  slderadon^for'^' 
annuity  of  124/.  a  year  for  the  defendant's  life  at  1050/:,  ^^^i^^^^  ^' 

stated  to  be 
1050?.,  without  any  notice  of  the  former  annuity :  Held,  that  this  statement  was  sufficient. 

Held,  also,  that  it  was  not  necessary  to  notice  in  the  memorial,  a  covenant  in  tlie  annuity 
deed,  that  if  the  grantor  went  abroad,  whereby  the  expense  of  insuring  his  life  should  be 
increased,  the  grantee  might  retain  such  additional  amount  out  of  the  dividends ;  and,  if 
they  proved  insufficient,  the  grantor  should  make  up  what  was  wanting. 

Under  the  head  **  Nature  of  the  Instrument"  in  the  memorial,  the  deed  was  described 
as  an  «  Assignment  of  dividends,  and  annuity  deed  to  secure  the  same."  Held,  that  this 
was  not  so  incorrect  as  to  invalidate  the  memorial.  ,  y^        „         ^  , 

3  D  2  to  y 
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18S1.       to  be  secured  out  of  the  interest  and  dividends  to  whidi 
"""■""       the  defendant  was  entitled  from  the  said  sum  of  8264^, 

Cave 

agamtc  and  otherwise  as  was  after  mentioned,  and  reciting  also 
a  warrant  of  attorney  given  for  further  security ;  it  was 
witnessed,  tliat  in  consideradon  of  1050/.  by  the  plaintiff 
to  the  defendant  in  hand  paid  at  the  execution  of  the 
indenture,  the  defendant  covenanted  to  pay  the  annuity, 
and  assigned  to  the  plaintiff  his,  the  defendant's  moiety 
in  the  said  dividends,  8cc.  to  hold  to  him,  his  executors, 
8cc.  upon  certain  trusts,  having  for  their  object  the 
securing  payment  of  the  annuity,  and  all  costs  and 
charges. 

The  deed  contained  a  covenant  by  the  defendant  that, 
in  case  he  should  at  any  time  leave  Great  Britain  or 
Ireland,  whereby  the  plaintiff  might  be  put  to  extra- 
ordinary expense  in  insuring  the  defendant's  life,  it 
should  be  lawful  for  the  defendant  from  time  to  time  to 
retain,  out  of  the  surplus  monies  arising  from  the  interest 
and  dividends  assigned  by  that  deed,  sufficient  to  cover 
the  amount  of  such  extraordinary  expenses,  and  that  in 
default  of  trust  money  adequate  to  that  purpose,  the 
deficiency  should  be  made  up,  on  demand,  by  the  de- 
fendant. The  deed  contained  no  notice  of  Mrs.  PreeA^s 
annuity.  It  appeared,  however,  that  the  defendant,  as 
soon  as  he  received  the  1050/.  from  the  plaintiff,  handed 
to  jiim  the  requisite  sum  for  the  redemption  of  that  an- 
nuity,  ^ccording^to  the  previous  agreement,  and  the 
plaintiff  immediately  paid  it  over  to  Mrs.  Preedy.  In 
the  memorial,  under  the  head  ^^  Nature  of  the  Instru- 
ment," were  inserted  the  words  "  Assignment  of  divi- 
dends and  annuity  deed  to  secure  the  same."  The 
consideration  w*as  stated  to  have  been  1050/.,  paid  in 
Bank  of  England  notes. 

F.  Pollock 
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F.  Pollock  and  Rogers  now  shewed  cause.     With  re-        18S1. 
spect  to  the  covenant  in  case  of  the  grantor's  going        — — 
abroad,  it  was  held  in  Wood  v.  Perrott  (a),  which  was  a        agtnmt 
case  under  the  present  annuity  act,  53  G.  3.  c.  141., 
that  such  a  covenant  need  not  be  inserted  in  the  me- 
morial.     If  it  be  contended   tliat  the   redemption  of 
Mrs^Preedj/s  annuity  was   part  of  the  consideration^ 
and   ought  to  have  been  stated,   a  reference  to   the 
words  of  the  schedule,  consideration,  and  **  how  paid," 
will  shew  that  an  understanding  of  this  kind,  as   to 
something  which  was  to  be  done  after  payment  of  the 
1050/.,  cannot  be  within  the  meaning  of  the  act.     Yems 
v.  Smith  (b)  is  an  authority  for  this  construction.     And 
if  it  could  be  said  that  the  payment  by  the  grantee, 
of  a  sum,  part  of  the  1050/.,  in  redemption  of  Mrs. 
Preedt/s  annuity,   formed   part  of  the   consideration, 
it  appears,  from  Ex  parte  Fallon  (c),  that  this  payment 
to  the  grantor's  use,  might  be  regarded  as  part  of  the 
payment  of  1050/.  to  the  grantor;  it  would  not,  there- 
fore, under  the  present  act,  require  a  distinct  mention. 
The  statements  in  a  memorial  ought  to  be  construed, 
not  with  legal  subtlety,  but  according  to  common  and 
popular  understanding.  Craujurd  v.  Phillips  (d),  Defaria 
V.  Sturt{e%    Butler  v.  Capel{g)j    Crawther  v.    Went^ 
myrth  (A). 

Campbell  and  Manning  contra.  The  covenant  in 
Wood  V.  Perrott  (/)  was  differently  expressed  from  that 
now  in  question.     In  Cummins  v.  Isaac  {k)  the  omission 

(a)  5  B.  ^fooref  63.  (b)  3  D,  ^  A.  206. 

(c)  5  r.  R.  283.  (d)  ilNew  Rep.  141. 

(e)  2  Tauni.  225.  {g)  ^B.^C.  251. 
(A)  6J9.^C.  366.  (•)  5B.Mow€tSS. 

{k)  8  r.  R.  185. 
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1831.        of  a  covenant  like  the  present  was  considered  a  fetal 

defect  in  the  memorial.     Chawner  v.  Whaley  {a)  is  a  si- 

agamu  milar  case.  {Littledale  3.  Those  were  under  the 
former  statute^  17  G.  3.  c.  26.  Parke  3.  Some  of 
the  cases  under  that  act  were  decided  without  suffi- 
cient reference  to  the  words  of  the  statute  (6).  If  die 
grantor  of  an  annuity  covenants  to  insure  his  life^  is  the 
premium  to  be  inserted  in  the  memorial?  And  under 
what  head«  within  the  provisions  of  the  present  act? 
The  premium  is  no  part  of  the  annuity  or  rent^^harge.] 
Such  a  covenant  would  not  be  within  the  letter  of  the 
act  3  but  the  payment  here  provided  for  might  be  con- 
sidered as  coming  under  the  head  "  Amount  of  an- 
nuity." It  would  be,  according  to  the  statute^  <*an 
annual  sum  to  be  paid  "  by  the  grantor  to  the  grantee. 
[Parke  J.  It  is  subject  to  a  double  contingency.] 
Then,  the  description  in  this  memorial,  ^*  Assignment 
of  dividends  and  annuity  deed  to  secure  the  same,"  is 
dearly  erroneous ;  and  such  an  error,  though  it  were 
only  a  clerical  one,  is  fatal.  Nash  v.  Godmond{e). 
And  the  consideration,  though  it  was  nominally  a  pay- 
ment of  1050/.,  as  stated  in  the  memorial,  is  shewn  to 
have  been  a  payment  of  part  only  of  that  sum,  and  the 
redemption  of  a  former  annuity.  On  this  ground,  also, 
the  memorial  is  invalid.  Wasbum  v.  Birch  (rf).  [Parke  3. 
There  the  whole  transaction  was  between  the  parties  to 
the  annuity  deed.  The  former  annuity  was  to  be  given 
up  by  the  grantee  of  the  latter.  Here,  as  between  the 
parties,  the  consideration  was  1050/.;  no  matter  what 
was  to  be  done  with  it  afterwards.     You  confound  the 

(a)  ZEaai^SOO, 

iff)  Seethe obtervations of  Cftamdrv  J.  inD^imar,  Shirt,  S  IVmnT.  385. 
and  Park  J,  in  Wood  ▼.  Perrottf  5  B.  Moore,  67. 

(e)  1  5. 4^  Ad.  634.  (rf)  5  r.  a.  472. 

purpose 
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purpose  with  the  consideration.]     In  this  case  they  are        18dl. 
not  distinguishable* 


LiTTLEDALE  J.  (a).  I  aoi  of  Opinion  that  this  rule 
must  be  discharged.  It  appears  to  me  that,  as  between 
these  parties,  the  consideration  for  the  annuity  was  the 
payment  of  1050/.  by  the  grantor  to  the  grantee,  al- 
though that  payment  was  immediately  followed  by  a 
transfer  of  part  of  the  sum  to  the  holder  of  a  former 
annuity,  which  was  then  put  an  end  to.  I  do  not  think 
it  was  requisite  that  the  stipulation  with  respect  to  in- 
surance should  have  been  noticed  in  the  memorial :  the 
payment  of  it  was  contingent ;  it  was  no  part  of  the 
*<  annuity  or  rent-charge ; "  it  was,  in  iact,  a  provision 
for  securing  payment  of  the  annuity.  Wood  v.  Perrott  (i) 
is  a  strong  authority  in  favour  of  the  plaintiff.  The 
cases  cited  in  opposition  to  this  were  under  the  former 
statute  (17  G.  S.  c.  26.),  which  required  a  greater  parti- 
cularity of  statement  than  the  act  now  in  force.  As  to 
the  terms  in  which  the  nature  of  the  instrument  is  de- 
scribed, I  think  they  are  sufficiently  correct. 

Parke  J.  I  am  of  the  same  opinion.  The  nature 
and  effect  of  the  instrument  are  described,  if  not  quite 
accurately,  yet  with  as  much  particularity  as  the  pre<« 
sent  statute  requires,  giving  it  the  same  latitude  of  con- 
struction as  was  used  in  Builer  v.  Capel  (c)  and  Crcnvther 
V.  Wentwortk  {d).     The  rule  must  be  discharged. 

Taunton  J.  concurred. 

Rule  discharged^ 

(a)  Lord  Tenterden  C.  J.  was  not  present  at  the  decision  of  this  case* 
{h)  5  B,  Moony  eS.  (c)  2  B.  C.  251.  (d)  BB.iC,  360. 
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Monday.  Lethbridge  and  Anothcr  against  Myttok. 

June  ISth.  ^ 

Defendant,  by    nPHIS  was  an  action  of  covenant  brought  against  the 

a  tettlement         -^ 

nuule  on  his  defendant  by  the  trustees  of  his  marriage  settlemait 

i^ytdZan'  The  settlement  was  executed  in  1821 ;  the  wife's  portion 
muto^a^'^  was  mentioned  in  the  recital  as  part  of  the  consideration, 
STrnwu^wlto^  and  certain  estates  of  the  defendant  were  then  conveyed 
pay  off  incum-    ^q  ^Jj^  plaintiffs  uDon  the  usual  trusts  of  a  marriage  set- 

brancei  on  the  *  *^  '^ 

eMatea^tothe     dement,  subject  to  mortgage  incumbrances  amounting 

amount  of 

19,000^  within  to  about  19,000/..  These  the  defendant  covenanted  to 
that  on  hia  fail,  pay  off  within  twelve  months  from  the  marriage,  but  he 
thetnuteo*  Omitted  to  do  so;  and  for  this  breach  of  covenant  the 
n»^or*Uie  ^  present  action  was  brought  ten  years  after  the  marriage, 
whole  i9,ooor.  Nq  special  damaj^e  was  stated  in  the  declaration,  or 
oo^nant,  proved.     The  interest  on  the  mortgages  had  been  rqju- 

apedai  damage  larly  paid.  Judgment  was  suffered  to  go  by  default, 
proved;  and  an  and  a  writ  of  enquiry  was  executed  before  the  under- 
wbich  nom'inal  sheriff  of  Middlesex^  when  nominal  damages  were  given, 
been^en^waa  f^ig^tmanj  in  the  present  term,  obtained  a  rule  to 
TOw'^tdT^*  shew  cause  why  the  inquisition  should  not  be  set  aside, 
inquiry  q^  ^|jg  damages  increased. 

awarded.  ° 

S/S  s*,i^(^  -r^«^  FoUett  now  shewed  cause.  This  is  a  hard  applica- 
tion, and  for  an  object  which  cannot  have  been  contem- 
plated when  the  settlement  was  drawn.  The  intention 
undoubtedly  was,  that  if  any  of  the  mortgages  should  be 
enforced  against  the  estate,  the  trustees  should  have  a 
remedy  against  the  defendant  for  any  damage  that  might 
arise  in  consequence,  affecting  the  objects  of  their  trust. 
It  is  only  by  such  injury,  if  it  accrued,  that  the  da- 
mages 
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mages  to  be  recovered  in  such  an  action  as  this  could  18dl. 
be  measured.  It  is  not  now  pretended  that  any  injury  ,  ""^^ 
has  been  sustained ;  the  estate  has  been  found  sufficient  agphut 
to  answer  the  purposes  of  the  trust,  and  pay  the  interest 
of  the  mortgages ;  and,  under  such  circumstances,  it 
cannot  have  been  intended  that  the  defendant  should 
be  compelled  to  clear  off  incumbrances  to  this  large 
amount  Supposing  any  of  the  encumbrancers  chose 
to  enforce  his  claim,  it  does  not  follow  that  he  would 
proceed  against  the  estate ;  and  therefore  the  estate  is 
not  necessarily  damnified  to  the  amount  of  the  mort- 
gages left  unpaid,  nor  are  the  plaintiffs  entitled  to  re- 
cover as  if  such  were  the  case.  If  they  had  any  claim 
against  the  defendant,  they  should  have  proceeded  in  a 
court  of  equity,  where,  in  a  case  of  this  kind,  justice 
could  have  been  done  according  to  the  real  merits ;  and 
there  can  be  doubt  that  in  such  a  court  they  would  not 
have  recovered  the  sum  now  demanded. 

Wightman  contr^  If  this  case  is  to  be  carried  into 
equity,  it  is  for  the  defendant  to  take  that  step.  He 
may  apply  for  an  injunction.  But,  as  far  as  regards 
law,  if  the  argument  on  his  part  were  to  prevail,  this 
covenant  would  be  reduced  to  a  mere  nullity. 

Lord  Tenterden  C.  J.  If  the  plaintiffs  are  only  to 
recover  a  shilling  damages,  the  covenant  becomes  of  no 
value  at  law.  The  rule  must  be  absolute  for  setting 
aside  ihe  inquisition  and  for  a  new  enquiry ;  but  a  part 
of  the  rule  will  be,  that  no  execution  issue  on  the  new 
enquiry  till  the  sixth  day  of  next  term.  The  defendant 
may,  if  he  thinks  fit,  go  into  a  court  of  equity,  where, 

certainly, 
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1891. 


LirmRXDOB 

ogohui 

Mtttok* 


certainly,  this  matter  would  be  better  arranged  than 
here. 

LiTTLEDALE  J.  concurred« 


Parke  J.  The  defendant  may  go  into  a  court  of 
equity,  if  he  has  equity  on  his  side.  But  at  law  the 
trustees  were  entitled  to  have  this  estate  unincumbered 
at  the  end  of  a  year  from  the  marriage.  How  could 
that  be  enforced,  unless  they  could  recover  the  whole 
amount  of  the  incumbrances  in  an  action  on  the  cove- 
nant? 


Tauntok  J.  concurred. 


Rule  absolute  as  above. 


June  15th. 


Taylor  and  Another,  Assignees  of  Walsh,  a 
Bankrupt,  against  Gregory. 


A  Terdict  was 
taken  for 
3000^  lubject 
to  ail  award, 
to  be  made  by 
a  certain  day, 
as  to  the 
amount  of 


A  VERDICT  having  been   taken  in  this  case  for 
SOOO/.,  subject  to  a  reference  as  to  the  amount 
of  damages  (a),  the  arbitrator  accidentally  omitted  to 
enlarge  the  time  for  making  his  award ;    and  the  day 
dainaffes?'  The  oppointed  for  that  purpose  having  elapsed,   and   no 
arbitrator  ac-      award  beinff  made,  a  rule  was  obtained  in  this  term, 

adenully  let  °  '  ' 

the  day  pass       calling  on  the  defendant  to  shew  cause  why  the  plaintiff 

without  making  "  _ 

his  award,  and    should  uot  be  at  liberty  to  enter  up  judgment  and  issue 

the  defendant's 

attorney  would  not  consent  to  the  time  being  enlarged.  The  Court  granted  liberty  to  the 
plaintiff  to  enter  up  judgment  and  issue  execution  forthwith  for  the  whole  amount  of  the 
verdict,  unless  the  enlargement  were  consented  to.  But  at  the  instance  of  the  bail,  they 
ordered  that  no  ettcution  should  issue  against  them  before  a  certain  time,  when  it  appeared 
that  the  defendant,  who  was  abroad,  would  probably  be  in  England* 


(a)  See  p.  264.  ante. 


execution 
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execution  forthwith,  unless  the  defendant  should  con-  ISSL 
sent  to  an  enlargement  of  the  time ;  and  why  the  de- 
fendant  or  his  attorney  should  not  pay  the  costs  of  thai  J^9'^ 
application.  It  appeared  by  the  affidavits  of  the  re^ 
spective  parties  that  the  defendant's  attorney  had  been 
requested  to  consent  that  the  time  might  be  enlarged^ 
but  refused,  except  upon  certain  conditions,  one  of 
which  was,  that  the  bail  should  be  exonerated ;  and  it 
was  admitted  that  the  object  contemplated  in  preventing 
the  reference  from  proceeding  was  to  gain  time  for  the 
bail  till  the  defendant  himself  (who  had  left  England 
while  the  action  was  depending)  should  return.  It  ap* 
peared  that  the  defendant  had  given  a  promise  to  this 
efiect,  and  that  a  letter  had  been  receifed  from  him, 
dated  in  the  preceding  Marchj  in  which  he  requested  to 
be  informed  of  the  progress  of  the  cause^  engaged  to 
relieve  those  who  might  be  subject  to  liability  on  his 
account,  and  desired  that  an  answer  might  be  sent  to 
him  in  Jamaica^  to  which  place  he  was  then  proceeding 
from  South  America. 

Campbell  and  Richards  now  shewed  cause.  Harper 
V.  Abrahams  (a)  is  an  authority  against  this  application. 
There  a  verdict  was  taken  in  an  action  of  trover,  sub- 
ject to  a  reference  as  to  the  value  of  the  property.  The 
arbitrator,  died  without  having  made  an  award.  The 
parties  agreed  that  another  should  be  substituted ;  but 
the  defendant  afterwards  withdrew  his  consent.  The 
Court  of  Common  Pleas  reftised  a  rule  for  delivering 
the  postea  to  the  plaintifi^  or  inserting  the  name  of  the 
proposed  new  arbitrator  in  the  order  of  reference :  and 

(a)  4  B»  Ifoore,  5. 

they 
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18S1.  they  said  that  the  death  of  the  arbitrator  without  haviug 
■"""""  made  an  award  was  an  opening  of  the  cause.  [Lord 
against  Tetiterdeti  C.  J.  It  would  not  properly  be  an  opening 
of  the  cause  where  nothing  but  tlie  amount  of  damages 
was  referred.]  There  might  have  been  ground  for  this 
application  if  the  reference  bad  gone  off  by  any  fault  of 
the  defendant ;  but  no  blame  attaches  to  him. 

FoUettj  contrk.  The  plainti£&  here  have  a  verdict, 
only  subject  to  arbitration  as  to  the  damages.  They 
are  entitled  to  have  judgment  and  execution  to  some 
amount,  and  ought  not  to  be  deprived  of  that  advantage, 
nor  the  defendant  placed  in  a  better  situation'  than  be- 
fore, by  an  accidental  omission  of  the  arbitrator.  In 
Woolley  V.  Kelly  (a),  where  a  verdict  had  been  found 
for  400/.,  subject  to  a  reference  as  to  the  amount,  but 
the  arbitrator,  finding  that  he  had  advised  as  counsel 
in  the  cause,  declined  proceeding,  and  the  defendant 
refused  to  name  another  arbitrator,  this  Court  ordered 
judgment  and  execution  to  issue  for  400/.,  unless  the 
defendant  would  consent  to  another  arbitrator  being  ap- 
pointed. 

The  Court  were  of  opinion  that  the  rule  should  be 
made  absolute,  except  as  to  costs :  but,  referring  to  the 
letter  above-mentioned,  they  ordered  that  no  proceed- 
ings should  be  taken  for  fixing  the  bail  before  the  end 
o{  Michaelmas  Term. 

Rule  absolute  on  these  terms. 

(a)   XB.^C.  68. 
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1881. 


In  the  Matter  of  Arbitration  between  Churcher,  liimdajf, 
Gent,  one,  &c.  and  Stringer,  Gent,  one,  &c. 


/^ERTAIN  matters  in  difference  between  the  above  On  an  award 

parties,  were  referred  to  an  arbitrator,  who  awarded  meot  ofmtmej 
that  Stringer  should  pay  Churcher  a  sum  of  money  on  ^^^  interast, 
the  24th   of  November  1880.     The  money  not  being  (jS^,*****^^* 
paid,  (though  Churcher  attended  at  the  proper  time  and  ""y  ^"* 
place  to  receive  it,)  a  rule  nisi  was  obtained  on  the  21st  action,  but  not 

by  motion  for 

oi  January  following,  for  an  attachment  for  non-payment  an  atucbment. 
of  the  sum  awarded ;  and,  on  cause  being  shewn,  this 
Court  referred  it  to  the  Master  to  ascertain  whether  or 
not  certain  deductions  should  be  made.  The  Master 
reported,  on  the  5th  of  May^  that  the  whole  ought  to  be 
paid,  which  was  done  on  the  9th,  but  Churcher  claimed 
interest  from  the  time  of  payment  fixed  in  the  award, 
until  the  day  when  the  debt  was  actually  discharged ;  and 
he  received  the  principal  sum  without  prejudice.  A  rule 
was  obtained  in  the  present  term,  calling  upon  Stringer 
to  shew  cause  why  an  attachment  should  not  issue 
against  him  for  not  paying  certain  sums  in  the  rule  spe- 
cified, being  the  interest  upon  the  sum  awarded,  from 
the  24th  of  Naoember  to  the  21st  o{  January^  and  from 
thence  to  the  dth  of  May. 

Kelly  now  shewed  cause,  and  admitted  that  he  knew 
of  no  decision  upon  the  point,  but  contended  that  the 
rule  not  being  sanctioned  either  by  express  authority  or 

by  practice,  ought  not  to  be  granted. 

Hoggins^ 


Stunquu 
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1831.  Hoggins  J  contra,  being  asked  by  the  Court  if  be 

"  could  refer  to  any  authority,  said  there  was  none  on  the 

CHUKCHn 

againti  precise  point,  but  that  in  an  action  brought  upon  an 
award,  Abbott  C.  J.  had  held  interest  to  be  recoverable 
from  the  time  of  demand;  Marquis  of  Anglesejf  y. 
Chafey  {a) ;  and  Pinhom  v.  Tuckington  (i)  (where  the  de- 
mand was  made  at  the  day  and  place  appointed,  as  in 
the  present  case)  was  to  the  same  effect :  and  there  ap- 
peared no  reason  why,  in  case  of  an  award,  interest  as 
well  as  principal  should  not  be  recoverable  both  by 
attachment  and  by  action. 

Lord  Tenterden  C.  J.  In  an  action  brought  upon 
an  award,  interest  may  certainly  be  recovered,  and  I 
have  myself  held  so  more  than  once;  but  I  never  beaid 
that  it  could  be  proceeded  for  by  motion  for  an  attach- 
ment. That  distinction  has  always  prevailed  in  prae- 
'  tice ;  interest  as  well  as  principal  may  be  recovered  in 
an  action,  but  on  motion,  the  principal  only. 

The  rest  of  the  Court  concurred. 

Kelly  then  prayed  that  the  rule  might  be  discharged 
with  costs,  but  the  Court  refused  this. 

Rule  discharged,  without  costs. 

(a)  Manning i  Digat,  tit.  Inierttt,  A.  (a),  pi.  19« 
(6)  3  Campb,  468. 
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1831. 


Riley  against  Byrne.  ju^sih. 

D/ZrjBy  brought  an  action  against  £[ym^  for  a  libel.  A  defendant //./>/.  — /^, 

After  notice  of  trial,  the  cause  was  compromised,  the  an  action  for 
defendant  agreeing  to  apologize,  and  pay  the  plaintiff's  ing  u>  apolo- 
costs  as  between  attorney  and  client.     The  apology  was  S^plldnu^a 
made  and  accepted,  and  in  Hilary  term  1827  a  rule  of  ^JSogy^ 
this  Court  was  made  in  the  cause,  ordering  the  de-  "^'/^^"^ 
fendant  to  pay  the  plaintiff  67/.  135.,  his  costs  of  the  obtained,  order, 
action,  and  71.  ISs.y  the  costs  of  applying  for  the  rule,  fendant  to 

pay  the  cott% 

The  defendant  paid  40/.  in  part,  and  the  remainder  amounUngto 
being  undischarged,  an  attachment  was  obtained  against  fault  made,  an 
him  for  the  contempt,  and  he  was  committed.     After-  fiued"imd  the 
wards,  in  1831,  being  still  in  custody,  be  became  bank-  ^^^JJ^T^ 
rupt  and  obtained  his  certificate,  whereupon  a  rule  nisi  ^i*"*f  *"  *^'"" 

*^  ^  tody  he  became 

was  granted  for  discharging  him  out  of  custody  as  to  bankrupt,  and 

.  obtained  hii 

the  present  action.  certificate: 

Held,  that 
the  sum  named 

Campbell  now  shewed  cause.     The  question  is,  Whe-  Court^  was  a 
ther  this  defendant  be  in  custody  for  a  debt  which  was  n,ighrha?e 
proveable  under  his  commission.     He  is,  in  fact,  under  f'®^*^  ""?"• 

r  '  '  tne  commis- 

attachment  for  non-performance  of  an  agreement  to  do  JJ*""?"' f"^ 
certain  thinirs :  part  of  that  a^rreement  was  to  make  an  Pendant  was 

^       ^  ^  enUtledtobe 

apology,  which  has  been  done;   the  rest  was  to  in-  discharged  out 

.of  custody* 

demnify  the  plaintiff  against  costs,  the  amount  of  which 
was  not  ascertained  till  the  rule  of  Court  was  made. 
Before  that  time  there  was  no  proveable  debt ;  and  if 
so,  the  rule  of  Court  could  not  create  one;  it  only 
gave  a  remedy.     Ex  parte  Eicke  {a)  may  be  cited  on 

(a)  1  GVytftj- Ja.261« 

the 
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the  other  side,  but  is  not  applli 
of  Court  was  for  payment  of  r  p 
would  have  been  proveable  undei 
pendently  of  the  order, 

Kdly  contrjl.  This  was  a  pro 
rule  of  Court,  and  the  rule  dot 
An  sward  is  not  the  less  proveat 
because  it  may  be  enforced  by  ru 
ment  In  Uex  v.  Edwards  (a),  e 
custody  for  contempt  in  not  pa 
money  found  due  from  him  upon 
B  rule  of  court  ordering  such  pay 
and  obtained  his  certificate!  an( 
attachment  did  not  prevent  his 
the  demand,  as  from  s  debt  pn 
mission.  Here,  as  soon  as  the  p 
the  agreement  by  ceasing  to  proi 
was  a  debt  in  contemplation  of 
was  to  be  ascertained  by  referenc 
allocatur,  when  made,  operated 
defendant  was  from  thenceforti: 
puting  that  a  specific  sum  (nam 
Master,)  had  become  due  by  vii 
The  debt  not  only  accrued  but 
the  bankruptcy. 


Per  Curiam  {!>).  The  questior 
dertaking  entered  into  by  this  de 
constitute  a  debt  proveable  under 
tliink  that  it  did  in  substance  con 

(b)  SB.^C.  652. 

<ft)  Lord  Tentcrdtn  C.  J.,  LiUltdalt,  I 
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the  case  was  not  merely  that  of  an  attachment  for  disobe-  1 83 1 . 
dience  to  a  rule  of  Court*  The  defendant  agreed,  upon  ^""" 
good  consideration,  to  pay  what  should  be  found  due  ngainit 
for  the  plaintiff's  costs.  The  master's  allocatur  operated 
as  an  award ;  and  the  plaintiff  had  a  complete  right  of 
proof  for  liquidated  damages  before  the  bankruptcy. 
The  rule  must,  therefore,  be  absolute. 

Rule  absolute* 


Btrns. 


Green  against  Miller. 

TDEPLEVIN  for  taking  goods  and  standing  corn.  After  error  /.  V- c^' .  ^/^ 

Cognizance,  that  by  deed  of  the  25th  of  September  courf ^if'on' 

1806,  Taylor  granted  to  Hodgsoti  an  annuity  charged  •»nend  the 

on  the  premises,  with  power  to  enter  and  distrain  for  the  *P«<^*  of  mi»- 

prision 

arrears ;  and  that  Miller^  as  HodgsorCs  bailiff,  entered  and  of  the  clerk; 

J-        •      1  n  /•  I  •         -Til      •    1  11  •"^»  therefore, 

distramed  for  arrears  of  that  annuity.   Plea  in  bar,  that  by  the  Court  re- 
deed  of  the  7th  oi  May  1806,  Tflryfor  granted  to  Watton  piaintiifin  re- 
an  annuity  charged  on  the  same  premises,  and  for  better  pi^ded'two 
securing  the  peyment,  granted,  bargained,  sold,  and  de-  JfteH^''ment 
mised  them  to  Fletcher  for  ninety-nine  years,  with  power  |n,his  favour  in 
to  levy  arrears  by  distress,  entry  on  the  premises,  &c.,  «Tor  brought, 

to  witlidraw  the 

and  that  arrears  had  accrued  and  were  due.     Upon  de-  fame  and  plead 

,  de  novo* 

murrer,  judgment  was  given  in  this  Court  for  the  plain- 
tiff. The  defendant  having  sued  out  a  writ  of  error  to 
the  Exchequer  Chamber,  the  case  was  there  argued  in 
the  course  of  the  present  term  (a),  and  the  Court  inti- 
mated an  opinion  that  the  ])leas  in  bar  were  bad  for  not 
alleging  an  entry  by  Fletcher^  or  that  he  had  elected 

(o)  BPin/T.  92. 

Vol.  II.  3  E  that 
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1831.  that  the  deed  should  enure  by  way  of  bargain  and  sa 
■"■"""  but  they  deferred  giving  judgment  in  order  that  the  plai 
againit  tiff  might  apply  to  this  Court  to  amend  the  record, 
inserting  in  the  pleas  an  averment  that  Fletcher  enter 
by  virtue  of  the  demise.  A  rule  nisi  having  been  o 
tained  for  liberty  to  withdraw  the  pleas,  and  plead  th€ 
de  novo,  together  with  two  additional  pleas  to  ea 
cognizance,  Erskine  was  now  heard  against  the  rule,  ai 
Campbell  and  Manning  in  support  of  it. 

Per  Curiam.  The  power  to  amend,  given  by  1 4  Ed. 
slat.  I.  c.  6.,  is  confined  to  misprisions  of  a  derk 
writing  one  syllable  or  letter  too  much  or  too  little ;  ai 
the  9  H.  5.  Stat.  1  •  c.  4.  (made  perpetual  by  4  £f.  6.  c;  9 
recites  the  first-mentioned  statute,  and  empowers  t 
justices  to  amend  such  defects  as  well  after  judgment 
before.  Then,  the  question  is,  has  there  been  any  mi 
prision  of  the  clerk  in  this  case?  Clearly  not.  T 
word  clerk  imports  some  ofiicer  of  the  Court  oomii 
within  that  description.  The  misprision  here  is  that 
the  party,  his  counsel  or  attorney  having  pleaded  ti 
bad  pleas.     The  rule,  therefore  must  be  discharged. 

Rule  discharge 


MEMORANDUM. 

In  the  course  of  this  term  William  Fuller  Boteler  ai 
John  Augustus  Francis  Simpkinsonj  Esquires,  of  ZJncob 
Innj  were  appointed  his  Majesty's  counsel  learned  in  tl 
law,  and  took  their  seats  within  the  bar  accordingly. 
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1831. 


REGULA  GENERALISE 

WniftKAt  declaratioiis  in  actions  upon  bilb  of  ezcbange,  promifMny 
notes,  and  the  counts,  usually  called  the  common  counts*  occasion  un- 
necessary eipence  to  parties  by  reason  of  their  length,  and  the  same  may 
be  drawn  in  a  more  concise  form ;  now  for  the  preTention  of  soch  ei- 
pence. It  is  oEDB&xn,  That  if  any  declaration  in  assumpsit  hereafter 
filed  or  delivered,  and  to  which  the  plaintiff  shall  not  be  entitled  to  a  pies 
as  of  this  term,  being  for  any  of  the  demands  mentioned  in  the  schedule 
of  ibrms  and  directions  annexed  to  this  order,  or  demands  of  a  like  nature, 
shall  exceed  in  length  such  of  the  said  forms  set  forth  or  directed  in  the 
said  schedule,  as  may  be  appL'cable  to  the  case ;  or,  if  any  declaration  in 
debt  to  be  so  filed  or  deliTered  for  similar  causes  of  action,  and  £at  which 
the  action  of  assumpsit  would  lie,  shall  exceed  such  length,  no  costs  of 
the  excess  shall  be  allowed  to  the  plaintiff  if  he  succeeds  in  the  cause ; 
and  such  costs  of  the  exoess  as  have  been  incurred  by  the  defendant,  shall 
be  taxed  and  allowed  to  the  defendant,  and  be  deducted  firom  the  costs 
allowed  to  the  plaintiff.  And  rr  is  fuetbxr  oedxrxd.  That  on  the 
taxation  of  costs,  as  between  attorney  and  client,  no  costs  shall  be  allowed 
to  the  attorney  in  respect  of  any  such  excess  of  length ;  and  in  case  any 
costs  shall  be  payable  by  the  plaintiff  to  the  defendant  on  account  of  such 
excess,  the  amount  thereof  shall  be  deducted  from  the  amount  of  the 
attorney's  bilL 

l^gned  6y  theJ^Uen  Jwiges.) 


Schedule  (f  Forms  and  Directions, 

For  that  whereas  the  defendant  on  the  day  of  in  the   Count  on  a 

year  of  our  Lord  at  London  [pr^  in  the  county  of  ],   promissory 

made  his  promissory  note  in  writing,  and  delivered  the  same  to  the  Plain-  «,-u^w!?^-^ 

r         days     *)    or  indorsee,  as 
tiff,  and  thereby  promised  to  pay  to  the  plaintiff  jf  <  weeks    v   thecasemaybOt 

(_         months  J 

after  the  date  thereof  [or  at  the  fid  majf  be],  which  period  has  now 

elapsed,  [or^  if  the  note  he  payable  to  A.  B.]  and  then  and  there  delivered 

the  same  to  A.  B.,  and  thereby  promised  to  pay  to  the  said  A*  B»  or 

f  ^^     1 

order  £  A  weeks    V  after  the  date  thereof  [or  as  the  fid 

\^  monthsj 

may  ^],  which  period  has  now  elapsed,  and  the  said  A*  B.  then  and 

there  indorsed  the  same  to  the  plaintiff,  whereof  the  defendant  then  and 

there  had  notice,  and  then  and  there,  in  consideration  of  the  premises, 

3  E  2  promiied 
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]  8C1*         promiaed  to  pay  the  amount  of  the  said  note  to  the  plaintiflT*  according 
,         the  tenor  and  effect  thereof. 


in  the  year  of  o 
],  made  bis  pr 


Count  on  a  Whereas  one  C.  D.,  on  the  day  of 

promissory  note  .  r     j      r  -i  ^    r 

against  payee       ^"*  '^  London  [oTf  m  the  county  of 

by  an  indorsee,   missory  note  in  writing,  and  thereby  promised  to  pay  the  defendant, 

r  day.     1 

order,  £  <  weeks    \  after  the  date  thereof  [or  of  ike  ft 

\^  months  J 

nmy  he\  which  period  has  now  elapsed,  and  the  defendant  then  and  tbi 

indorsed  the  same  to  the  plaintiff  {or^  a3^d  the  defendant  then  and  Ikk 

indorted  the  same  to  X>  F.,  and  the  said  X,  F.  then  and  there  indon 

the  same  to  the  jilainiif} ;  and  the  said  C  JD.  did  not  pay  the  amoii 

thereof,  although  the  same  was  there  presented  to  him  on  the  day  when 

became  due,  of  all  which  the  defendant  then  and  there  bad  due  notice. 


Count  on  a  Whereas  one  C  2>.,  on  at  London  [or,  in  the  county  of         ]>  ma 

promissory  note  jjj^  pi^aiMaary  note  in  writine,  and  thereby  promised  to  pay  to  X.  Fl, 
against  mdorser 

by  indorsee.        __^      ^  \  ^'^l^uj.-,r 

order,  £  <  weeks    V  after  the  date  thereof  [or  om  the  f 

(,  months  J 

may  be"],  which  period  has  now  elapsed,  and  then  and  there  delivered  I 
said  note  to  the  said  X,  F.,  and  the  said  X»  F.  then  and  there  indon 
the  same  to  the  defendant,  and  the  defendant  then  and  there  indorsed  t 
same  to  the  plaintiff  [or,  and  the  defendant  then  and  there  indorsed  i 
same  to  Q,  R,,  and  the  said  Q.  R»  then  and  there  indorsed  the  same  to  i 
jilaintiff']  ;  and  the  said  C  2).  did  not  pay  the  amount  thereof,  althou 
the  same  was  there  presented  to  him  on  the  day  when  it  became  due, 
all  which  the  defendant  then  and  there  had  due  notice. 


Count  on  an 
inland  bill  of 
exchange 
against  the  ac- 
ceptor by  the 
drawer,  being 
also  payee. 


Whereas  the  plaintiff  on  at  London  [or,  m  the  county 

]f  made  his  bill  of  exchange  in  writing  and  directed  the  sai 

to  the  defendant  and  thereby   required  the  defendant   to  pay  to  t 


plalnUff£ 


i  weeks    I  afler  the  •{    .* .  ^  >  thereof,  whi 

t  months/  l"8'"J 

period  has  now  elapsed ;  and  the  defendant  then  and  there  accepted  t 

said  bill,  and  promised  the  plaintiff  to  pay  the  same  according  to  ti 

tenor  and  effect  thereof  and  of  his  said  acceptance  thereof,  but  did  not  p 

the  same  when  due. 


Count  on  an 
inland  bill  of 
exchange 
against  the 
acceptor  by  the 
drawer,  not 
being  the  payee. 


Wliereas  the  plaintiff  on  at  London  [or,  in  the  county 

],  made  his  bill  of  exchange  in  writing,  and  directed  the  san 
to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  0.  P., 

order  £  i  weeks    I  after  the  |  f i**^,  \  thereof,  whi( 

months/  l««ht/ 


{ 
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)[)enod  has  now  elapsed,  and  then  and  there  delivered  the  samfe  U)  tb6  said  183 1* 

0.  P. ;  and  the  said  defendant  then  and  there  accepted  the  same,  and  pro-         __ 

mised  the  plaintiff*  to  pay  the  same  according  to  the  tenor  and  effect 

thereof  and  of  his  acceptance  thereof,  yet  he  did  not  pay  the  amount 

thereof,  although  the  said  bill  was  there  presented  to  him  on  the  day  when 

it  became  due,  and  thereupon  the  same  was  then  and  there  returned  to  the 

plaintiff,  of  all  which  the  defendant  then  and  there  had  notice. 

Whereas  one  E.  F.,  on  at  London  [or,  in  the  couiUif  of  Count  on  an 

],  made  his  bill  of  exchange  in  writing  and  directed  the  same        ^^ 
tp  the  defendant,  and  thereby  required  the  defendant  to  pay  to  the  said   against  the 

{r  days     l  acceptor  by 

E.  F,  [or,  to  H,  C],  or  order  £  i  weeks    I  after  the  indoTseew 

(^  months  J 

date  1 
■  .     y  thereof,  which  period  is  now  elapsed,  and  the  defendant  then 

and  there  accepted  the  said  bill,  and  the  said  E,  F»  [or,  the  said  H»  G.]f 
then  and  there  indorsed  the  same  to  the  plaintiff  [or,  and  the  taid  E*  F» 
<ir,  the  said  H»  G»  then  and  there  indorsed  the  same  to  K,  /.  and  the  said 
K,  J.  then  and  there  indorsed  the  same  to  the  plaintiff'],  of  all  which  the 
defendant  then  and  there  had  due  notice,  and  then  and  there  promised  the 
plaintiff  to  pay  the  amount  thereof,  according  to  the  tenor  and  efifect 
thereof  and  of  his  acceptance  thereof. 

Whereas  one  E.  F,  on  at  London  [or,  in  the  county  of  Count  on  an 

],  made  his  bill  of  exchange  in  writing,  and  directed  the  inland  bill  6f 
same  to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  the   ---:„-|.^e 

f  <J«y»     1  faiirhtl  acceptor  by  the 

plaintiff  ;g  \  weeks    \  after  the  -J  ^^^  [thereof,  which   payee. 

(^  months  J  ^  J 

.period  has  now  elapsed ;  and  the  defendant  then  and  there  accepted  the 

same,  and  promised  the  plaintiff  to  pay  the  same  according  to  the  tenor 

and  effect  thereof  and  of  his  acceptance  thereof. 

Whereas  tlie  defendant  on  at  London  [or,  in  the  county  of  Count  on  an 

J,  made  his  bill  of  exchange  in  writing,  and  directed  thle   inland  bill  of 
same  to  J,  A".,  and  thereby  required  the  said  J,  K,  to  pay  to  the  plaintiff  ^^u'^^i^ 

r  days     "I  friirht  1  *  dntwer  by 

£  <  weeks    \  after  the  \  ^      \  thereof,  and  thto  and   payee  on  noc^ 

(^  months  J  ^         J  acceptance. 

there  delivered  the  same  to  the  said  plaintiff,  and  the  same  Was  then  and 

there  presented  to  the  said  J,  K*  for  acceptance,  and  the  said  /.  K,  then 

and  there  refused  to  accept  the  same ;  of  all  which  the  defbndAnt  then  atid 

there  had  due  notice. 

Whereas  the  defendant  on  at  LondMi  [br,  in  the  county  of  Count  on  ati 

J  made  his  bill  of  exchange  in  writing,  and  directed  the  same  inland  bill  Of 

3  E  3  .       »» J;  tr..  "^"«« 
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And  if  the  declaration  be  against  any  iMuty  except  the  drawee  or  ac-  18S1* 

ceptor,  and  the  bill  be  payable  at  any  time  after  light,  it  will  be  necessary  _^_ 

to  insert,  after  the  words  denoting  the  time  appointed  for  payment,  the 
following  words ;  viz.,  €md  the  said  drawee  [naming  him]  then  and  there   ^^^.i^  ^^Ver 
$aw  and  accejHed  the  tame^  and  the  said  period  ha$  now  eUtpted  g  and  in-    sight, 
itead  of  alleging  that  the  bill  was  presented  for  acceptance  and  refused, 
to  allege  that  the  drawee  [naming  him]  did  not  pay  the  said  bUlt  although 
tke  same  was  presented  to  him  on  the  day  when  it  became  due. 

If  a  nou  or  biU  he  payable  at  sight,  the  form  of  the  declaration  must  be    Directiont  for 
varied  so  as  to  suit  the  case,  which  may  be  easily  done.  b1llor*"Sea'"* 

payable  at 
Declarations  on  foreign  bills  nuy  be  drawn  according  to  the  principle  sight. 

of  these  forms  with  the  necessary  variations.  ^^  foreign 

bills. 


Common  Counts. 

Whereas  the  defendant  on  at  London  [or,  in  the  county    j  ^  ^'S       7. 1 1'> 

ef  ],  was  indebted  to  the  plaintiff  in  £  for  the  price 

«d  ™loe  of  good.,  then  .od  there  {  ^^  }  «>d  {j,^^}  by 

tibe  plaintiff  to  the  defendant  at  his  request : 

And  in  jf  for  the  price  and  value  of  work  then  and  there 

doDe,  and  materials  for  the  same  provided  by  the  plaintiff  for  the  defendant 

at  his  request: 

And  in  i^  for  money  then  and  there  lent  by  the  plaintiff  to 

tile  defendant  at  his  request : 

And  m  £  for  money  then  and  there  paid  by  the  plaintiff 

Hot  the  use  of  the  defendant  at  his  request : 

And  in  £  for  money  then  and  there  received  by  the  defend- 

ant for  the  use  of  the  Plaintiff : 

And  in  £  for  money  found  to  be  due  from  the  defendant 

to  the  plaintiff  on  an  account  then  and  there  stated  between  them. 

And  whereas  the  Defendant  afterwards,  on,  &c.  in  consideration  of  the   General  con<« 
premises  respectively,  then  and  there  promised  to  pay  the  said  several 
monies  respectively  to  the  plaintiff  on  request,  Tet,  he  hath  disregarded 
bb  promises,  and  hath  not  paid  any  of  the  said  monies,  or  any  part 
thereof,  to  the  plaintiff's  damage  of  £  and  thereupon  he 

brings  suit,  &c. 

f  the  declaration  contains  one  or  more  counts  against  the  maker  of  a   Direction  aft 
note  or  acceptor  of  a  bill  of  exchange,  it  will  be  proper  to  pUce  them  first  the  general 
in  the  declaration,  and  then  in  the  general  conclusion  to  say,  promised  to 
pay  the  said  last^mentioned  several  monks  rupedioely. 

3  E  4  REGULA 
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tx  la  ORDKmtD,  That  a  defendant  may  juttify  bail  at  the  samte  time  at 
Which  they  are  put  in,  upon  giving  four  days*  notice  for  that  purpose, 
before  eleven  o*cIock  in  the  morning,  and  exclusive  of  Sunde^»  That  if 
the  plaintiff  is  desirous  of  time  to  enquire  after  the  bail,  and  shall  give 
one  day's  notice  thereof  as  aforesaid  to  the  defendant,  his  attorney  or 
agent,  as  the  case  may  be,  before  the  time  appointed  lor  juatification, 
stating  therein  lyhat  further  time  .is  required,  such  time  not  to  eioead 
three  days  in  the  case  of  town  bail,  and  six  days  in  the  case  of  countiy 
bail,  then  (unless  the  Court  or  a  judge  shall  otherwise  order)  the  time  fot 
putting  in  and  justifying  bail  shall  be  postponed  accordingly,  and  all  pro- 
ceedings shall  be  stayed  in  the  mean  time. 

Axn  IT  IS  FURTHxa  ORDXRSD,  That  every  notice  of  bail  shall,  in  addition 
to  the  descriptions  of  the  bail,  mention  the  street  or  place,  and  number  (if 
any),  where  each  of  the  bail  resides,  and  all  the  streets  or  places,  and 
numbers  (if  any),  in  which  each  of  them  has  been  resident  at  any  tim* 
within  the  last  six  months,  and  wheth^  he  is  a  housekeeper  or  freeholder. 

And  it  is  further  orderxd.  That  if  the  notice  of  boil  shall  be  aocom* 
panied  by  an  affidavit  of  each  of  the  bail  according  to  the  form  hereto 
subjoined,  and  if  the  plaintiff  afterwards  except  to  such  bail,  he  shall,  if 
such  bail  are  allowed,  pay  the  costs  of  justification,  and  if  such  bail  arr 
rejected,  the  defendants  shall  pay  the  costs  of  opposition,  unless  the  Court 
or  a  Judge  thereof  shall  otherwise  order. 

And  it  is  further  oRhxREb,  That  if  the  plaintiff  shall  noi  give  one 
day*s  notice  of  exception  to  the  bail,  by  whom  such  aflSdavit  shall  haw 
been  made,  the  recognizance  of  such  bail  may  be  taken  out  of  Court 
without  other  justification  than  such  affidavit. 

And  it  is  further  ordered.  That  the  bail,  of  whom  notice  sball  be 
given,  shall  not  be  changed  without  leave  of  the  Court  or  a  Judge. 

And  it  is  further  ordered.  That  with  every  declaration,  if  deli- 
vered, or  with  the  notice  of  declaration,  if  filed,  containing  counts  in 
indebitatus  assumjmtf  or  debt  on  simple  contract,  the  plaintiff  shall  deliver 
full  particulars  of  his  demand  under  those  counts,  where  such  {Particulars 
can  be  comprised  within  three  folios ;  and  where  the  same  cannot  be  com- 
prised within  three  folios,  he  sliall  deliver  such  a  statement  of  the  nature 
of  his  claim,  and  the  amount  of  the  sum  or  balance  which  he  claims  to  be 
due,  as  may  be  comprised  within  that  number  of  folios.  And  to  secure 
the  delivery  of  particulars  in  all  such  cases,  rr  is  further  orderkd,  that 
if  any  declaration  or  notice  shall  be  delivered  without  such  particulars,  or 
such  statement  as  aforesaid,  and  a  Judge  shall  afterwards  order  a  delivery 
of  particulars,  the  pUintiff  shidl  not  be  allowed  any  costs  in  respect  of 

any 
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«hy  summons  for  the  purpose  of  obtaining  such  order,  or  of  the  particulan  183  L 

be  may  afterwards  deliver.  And  that  a  copy  of  the  particulan  of  the 
demand,  and  also  particulars  (If  any)  of  ihe  defendant's  set  off,  shall  be 
annexed  by  the  plaintiff's  attorney  to  every  record  at  the  time  it  is  entered 
with  the  Judge's  marshal. 

And  it  is  furthbr  ordjckbd,  "That  upon  erery  declaration,  delivered 
or  filed  on  or  before  the  last  day  of  any  term,  the  defendant,  whether  in 
or  out  of  any  prison,  shall  be  compellable  to  plead  as  of  such  term  without 
being  entitled  to  any  imparlance. 

And  rr  is  FUKTiua  ordsrxd.  That  no  judgment  of  non  pros  shall  be 
signed  for  want  of  a  declaration,  replication,  or  other  subsequent  pleading, 
until  four  days  next  after  a  demand  thereof  shall  have  been  made,  in 
writing,  upon  the  plaintiff,  his  attorney  or  agent,  as  the  case  may  be. 

And  it  is  fubtbxr  ordxrsd,  That  hereafter  it  shall  not  be  necessary 
to  issue  more  than  two  summonses  for  attendance  before  a  Judge  upon 
the  same  matter;  and  the  party  taking  out  such  summonses  shall  be 
entitled  to  an  order  on  the  return  of  the  second  summons,  unless  cause  u 
shown  to  the  contrary. 

And  it  is  roRxuxR  orbxrxd.  That  no  declaration  de  bene  esse  shall 
be  delivered  until  the  expiration  of  six  days  from  the  service  of  the 
process  in  the  case  of  process  which  is  not  bailable,  or  until  the  expiration 
of  six  days  from  the  time  of  the  arrest  in  case  of  bailable  process ;  and 
such  six  days  shall  be  reckoned  inclusive  of  the  day  of  such  service  or 
vrest. 

And  it  is  fortubr  ordbrxd.  That  declarations  in  ejectment  may  be 
served  before  the  first  day  of  any  term,  and  thereupon  the  plaintiff  shall 
be  entitled  to  judgment  against  the  casual  ejector  in  like  manner  as  upon 
declarations  served  before  the  essoin  or  first  general  return-day. 

ANb  IT  IS  FURTHER  oRDBRKD,  That  befoTC  taxation  of  costs,  one  day's 
notice  shall  be  given  to  the  opposite  party. 

And  rr  is  furtbxr  ordkrxd,  That  no  rule  to  shew  cause,  or  motion 
shall  be  required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to 
make  seVeral  avowries  or  cognizances ;  but  that  such  rules  shall  be  drawn 
up  upon  a  Judge's  order,  to  be  made  upon  a  sununons,  accompani^  by  a 
short  abstract  or  statement  of  the  intended  pleas,  avowries,  or  cognizances. 
Provided,  that  no  summons  or  order  shall  be  necessary  in  the  following 
cases,  that  is  to  say,  where  the  plea  of  non  eusumpsit,  or  nil  <iebei,  or  non 
detinet,  with  or  without  a  plea  of  tender  as  to  part,  a  plea  of  the  statute  of 
limitations,  set-off,  bankruptcy  of  the  defendant,  discharge  under  an  in- 
solvent act,  jiUnh  administraoii,  pien^  administrawt  prater,  infancy,  and 
coverture,  or  any  two  or  more  of  such  pleas  shall  be  pleaded  togetlier ; 
but  in  all  such  cases,  a  rule  shall  be  drawn  up  by  the  proper  officer, 
upon  the  production  of  the  engrossment  of  the  pleas,  or  a  draft  or  copy 
thereof. 

And  it  is  further  ordered.  That  these  rules  shall  take  effect  on  the 
first  day  of  next  Mkhadmas  term,  except  the  rule  as  to  the  service  of 

declarations 
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18SL         Huclwitioni  in  ejectment,  which  ihall  take  eeTmet  fhm  fkmUkhi 
.1..^.         October  mau 

Form  of  Affidemt. 

Ix  TBS 

BXTWICITy  &C. 

)  A^B,,  one  of  the  bail  for  the  above-named  defendant^  iiiai  tilli  oiAi 

J  with  that  he  is  a  housekeeper  [or,  fineeholdery  um  ike  case  asajF  he],  ftei 

I  «t  [deterihing  pmrticutarfy  the  ttreei  or  place,  amd  number^  tfeatjf],  ihifth 

posseied  of  property  to  the  amount  of  £  [tJke  emummt  fffi 

by  tke  practice  of  the  CourU}  over  and  above  all  his  jaat  debts ;  QfW 
amy  other  action,  add  **  and  every  other  sum  for  which  he  is  now  bdl 
that  he  is  not  bail  for  any  defendant  except  in  this  action  [or,  ifbeMm 
9ther  action  or  adtionh  add  •*  except  for  C.  2>.  at  the  suit  ci  E.F.m. 
Courtof  hithesumofjf  ;forG.A,« 

suitof/.  jr.  inthe  Courtof  in  the  sum  of  jff 

epecifying  the  several  actions  with  the  CotiHs  m  wkick  tkejf  are  bevm^ 
4he  sums  m  which  the  deponent  is  baUf]  tfait  the  deponent'a  property,  ti 
amount  of  the  said  sum  of  £  [aesd  jf  bmil  hs  ei^  otker  a 

or  actions  **  of  all  other  sums  for  which  he  is  now  bail  aa 
consists  of  [here  specify  the  nature  and  value  of  tka  prwperty,  n 
which  the  bail  proposes  to  justify,  as/oUows:^' Stock  in  trade^  in  Im  bv 
of  carried  on  by  him  at  of  the  value  of  Jt 

of  good  book  debts  owing  to  liim  to  the  amount  of  £ 
Aimiture  in  his  house  at  of  the  value  of  £ 

of  a  freehold  or  leasehold  farm,  of  the  value  at  £  ^ 

at  occupied  by  or  of  a  dvrelliiig  hou 

*  the  value  of  £  situate  at  occupied  faj 

or  of  other  property,  particuhrising  each  descriptian  of  pr^ 
with  the  value  thereof  i]  and  that  the  deponent  hath  for  the  last  six  ok 
resided  at  [describing  the  place  or  places  of  Sfudk  r«aida 

&swrn,^ 
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ARGUED  AND  DETERMINED  18S1. 


nt  mx 


Court  of  KING'S  BENCH, 


nr 


Michaelmas  Term, 

In  the  Second  Year  of  the  Reign  of  William  IV.  (a) 


MEMORANDUM. 

In  the  course  of  this  vacation  Charles  BuUer^  and 
Henry  William  Tancred^  and  Philip  fVilliatns  of  Ziii- 
€oMs  Innj  Esquires,  and  Francis  Jjidkm  Holtf  of  the 
Jhner  Temple,  E^uire,  were  appointed  his  Majest/a 
counsel,  learned  in  the  law. 


(a)  LUtUdole  J.  Mt  in  the  Bui  Court  during  this 
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The    Proprietors    of*  the   Stourbridge    Canal 
against  Wheeley  and  Others. 


V/'/* /•//'  Where  a  canal    ''PHIS  Case  was  argued  in  the  last  term  (a)  by  Sir 
/;?/*/  -  J^^   ^JJJ,,  to  act'of  James  Scarlett  for  the  plaintifi^  and  Campbell  for  the 

:.fvU  U .  ^icj  jr"*^/"*:  ^«  defendants.    The  facts  of  the  case,  the  several  clauses  of 

^^^'u'i" derived     the  act  of  parliament  upon  which  the  question  arose,  and 

entirely  from      ^^  afffuments  urjred,  are  so  fully  stated  and  commented 

Uieact;  and  is  °  «^      '  ^ 

to  t>e  con-         on  in  the  judgment  delivered  by  the  Court,  that  it  is 

■idered  at  if  *      o 

tber«  wasabar-  deemed  unnecessary  to  notice  them  here. 

gain  t>etween  >-»  »  » 

them  and  the  Cur.  (idv.  VUU. 

public,  the 
terms  of  which 

theruuute:mnd      l^ovfi  Tenterden  C.  J.  in  the  course  of  this  term, 
the  rule  of  con.  delivered  the  judgment  of  the  Court 

stniction  \%,  <'      o 

that  any  am-  This  case  was  arcrued  before  us  in  the  last  term.     It 

biguity  in  the  ^ 

terms  of  the       was  an  action  of  assumpsit  brought  by  the  plaintiffs  to 

contract  most 

operate  against   recover  the  sum  of  492/.  95.  as  a  compensation  for  the 

the  company 

of  adventurers,  use  of  a  way  or  passage  for  boats  loaded  with  coals  and 

of  the  public.  Other  merchandize,  along  a  part  of  the  plaintiffs'  canal, 

ihllreKfc^r*  n^^^e  ""J«r  ^^^  powers  of  the  16  G.  3.  c.  28.,  an  act  of 

claim  nothing  parliament  for  making  and  maintaining  the  Stourbridge 

which  IS  not        *  o  o  tj 

clearly  given  to 
them  by  the  act. 

A  canal  was  formed  upon  two  levels,  which  were  connected  by  a  chain  of  locks.     Upon 
tlie  upper  level,  there  was  no  lock  whatever. 

By  the  act  of  parliament  for  making  the  canal,  all  persons  were  to  t>e  at  liberty  to 
navigate  thereupon  with  boats,  upon  payment  of  such  rates  and  dues  as  should  be  demauded 
by  tliu  company,  not  exceeding  the  rates  therein  mentioned;  and,  by  another  clause,  th« 
company  were  authorised  to  take  certain  rates  and  duties  for  every  ton  of  iron  and  other 
goods  navigated  on  any  part  of  the  canal,  and  widch  thould  jtats  Utrough  any  one  or  more  of 
the  locks;  and  power  was  given  to  the  owners  of  adjoining  lands  to  use  pleasure  boats  on 
the  canal,  without  paying  dues,  so  as  the  same  did  not  pass  through  any  lock,  and  were  noc 
used  for  carrying  goods  : 

Held,  that  this  act  gave  no  right  to  demand  toll  for  boats  navigating  the  upper  leTel  of 
the  canal,  in  which  there  were  no  locks. 

[a)  Before  Lord  Tenlerden  C.  J.,  LiitleiUile,  Parke,  and  Taunton  Js. 

Canal 
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Canal  with  two  collateral  cuts.     This  canal  was  formed         1831. 
upon  two  levels ;   the  upper  or  summit  level,   which 

arrooRBiiiiHSX 

communicates  with  the  Dudley  Caned,  then  intended  to  Canal CompanT* 

agcnmt 

be  made  and  since  completed ;  upon  the  whole  of  which  Whulkt. 
level  there  is  no  lock;  and  the  lower  or  Stourbridge 
level,  extending  from  Stourbridge  to  Stotoion;  and  the 
two  levels  are  connected  by  a  chain  of  sixteen  locks. 
The  defendants  have  carried  large  quantities  of  coals 
and  other  goods,  part  from  the  Dudley  Canal,  part  not, 
along  the  upper  level,  without  passing  through  any 
lock.  Until  recently  they  have  paid  to  the  plaintifiBs  a 
compensation  in  the  nature  of  tonnage  for  the  coals  and 
goods  so  carried,  as  other  persons  have  also  done ;  but 
the  defendants  having  latterly  refused  to  do  so,  this 
action  has  been  brought ;  and  the  question  is,  whether 
die  plaintiffs  are  entitled  to  demand  any  thing  for  the 
use  of  the  part  of  the  canal  on  which  the  defendants 
have  so  navigated  ;  if  they  are,  the  sum  claimed  is  ad- 
mitted to  be  reasonable,  and  the  plaintiffs  are  entitled 
to  recover  it:  if  they  are  not,  the  previous  payments 
by  the  defendants  cannot  render  them  liable,  and  the 
plaintiffs  cannot  recover  any  thing. 

The  canal  having  been  made  under  the  provisions  of 
an  act  of  parliament,  the  rights  of  the  plaintiffs  are 
derived  entirely  from  that  act.  This,  like  many  other 
cases,  is  a  bargain  between  a  company  of  adventurers 
and  the  public,  the  terms  of  which  are  expressed  in  the 
statute ;  and  the  rule  of  construction  in  all  such  cases  is 
now  fully  established  to  bq  this,  —  that  any  ambiguity 
in  the  terms  of  the  contract  must  operate  against  the  ad- 
venturers, and  in  favour  of  the  public ;  and  the  plaintifis 
can  claim  nothing  which  is  not  clearly  given  to  them  by 
the  act.     This  rule  is  laid  down  in  distinct  terms  by 

the 
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1831.       tbe  Court  in  the  case  of  The  Hull  Dock  Campanjf  ▼• 

~~^       La  Marcke(a)m  where  some  previous  authorities  afe 

OfmalcVitiyBqr  cited ;  and  it  was  also  acted  upon  in  the  case  of  Tke 

Leeds  and  Liverpool  Canal  Company  v.  Hustter.  {b) 

Adopting  this  role^  we  are  to  decide  whether  a  rip^t 
to  demand  some  compensation  for  the  use  of  this  part 
of  the  canal)  is  clearly  and  unambiguously  given  to  the 
plaintifis  by  this  act  of  parliament ;  and  we  think  it  is 
not. 

The  act  of  parliament  recites  that  the  proposed  canal 
will  be  of  public  utility  (p.  732.) ;  the  company  are  em- 
powered to  purchase  land  for  the  use  of  the  navigation 
(p.  748.) ;  the  lands  acquired  by  voluntary  or  oompal- 
aory  sale  are  vested  in  the  proprietors  for  the  use  of  the 
navigation,  and  for  no  other  use  or  purpose  whatsoever 
(p.  759.) ;  and  all  persons  whatsoever  are  to  have  free 
liberty  **  to  navigate  upon  the  canal  and  collateral  cuts 
with  any  boats  or  other  vessels''  of  certain  dimensions^ 
**  and  to  use  the  whar&  and  quays  for  loading  and  unload- 
ing any  goods,  wares,  merchandize,  and  commodities ; 
and  also  to  use  the  towing  paths  with  horses  for  haling 
and  drawing  such  boats  and  vessels  upon  payment  of  suck 
rales  and  dues  as  shall  be  demanded  by  the  said  company^ 
proprietors  not  exceeding  the  rat^  before  mentioned  in  tie 
statute"  (p.  788.)  This  refers  to  a  previous  dause, 
p>  777*,  which  provides,  that  in  consideration  of  the 
great  charge  and  expense  of  the  proprietors  in  making 
maintaining,  and  supplying  with  water  the  canal  and 
collateral  cuts,  &c.,  it  shall  be  lawful  for  the  company 
from  time  to  time  to  ask,  demand,  take,  and  recover  for 
their  own  use  and  benefit  for  the  tonnage  and  wharfiige 
of  iron,  &c.,  and  other  commodities  navigated,  carried, 

and 
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and  conveyed  thereon,  such  rates  and  duties  as  they        1881. 
shall  think  fit.  not  exceedinir  the  sum  of  sixpence  for 

atOVmmmJBmU 

every  ton  of  iron,  &c.  navigated  on  any  part  of  the  canal,,  OuwlComiMiij 
and  which  shall  pass  through  atof  one  or  more  qfthe  locks  Wrnntxr. 
which  shall  be  erected  on  the  said  canal.  A  similar 
provision  is  made  for  the  tonnage  and  wharfage  of 
goods  in  vessels  navigated  on  the  collateral  cuts;  and  a 
power  of  bringing  an  action  for  arrears  or  distraining  is 
given  to  the  company. 

Now,  it  is  quite  certain  that  the  company  have  no 
right  expressly  given  to  receive  any  compensation  except 
the  tonnage  paid  for  goods  carried  through  some  of  the 
locks  on  the  canal  or  the  collateral  cuts ;  and  it  is  there- 
fore incumbent  upon  them  to  shew  that  they  have  a 
right  dearly  given  by  inference  from  some  of  the  other 
clauses. 

One  of  the  clauses  relied  upon  by  the  plaintiffs  is  that 
which  gives  the  public  the  use  of  the  canal,  p.  788.9 
and  it  is  contended  that  no  persons  have  a  right  to  use 
any  part  of  the  canal  under  that  clause,  except  those 
who^actually  do  pay  some  of  the  rates  or  dues,  and  con« 
sequently  pass  some  of  the  locks ;  and  that  if  individuak 
have  no  right  to  navigate  a  particular  part,  the  com- 
pany may  make  their  own  bargain  as  to  the  terms  upon 
which  they  may  be  permitted  to  do  so. 

But  the  clause  in  question  is  capable  of  two  con- 
structions ;  one,  that  those  persons  who  pass  the  lockSf 
and  therefore  pay  the  rates,  and  those  only^  are  entitled 
to  navigate  any  part  of  the  canal  or  cuts ;  the  oth^^ 
that  all  persons  are  entitled  to  use  it,  paying  rates  when 
rates  are  due.  The  former  of  these  constructions  is 
against  the  public  and  in  favour  of  the  company,  the 
latter  is  in  favour  of  the  public  and  against  the  com* 

pany^ 
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1831.       pany,  and  is  therefore,  according  to  the  rule  above  laid 

^  down,  the  one  which  ouffht  to  be  adopted. 

SfmnaBXDOi  ... 

X^anai  Company      And  indeed  the  more  obvious  meaning  of  this  clause 

agcdnU 

Wqsvlit.  is,  to  declare  that  the  canal  is  dedicated  to  the  public, 
but,  at  the  same  time,  to  preserve  the  right  of  the  com« 
pany  to  the  rates  already  given  ;  and  it  is  reasonable  to 
suppose  that,  by  the  section  p.  777.,  which  gives  the 
rates  as  a  compensation  for  the  expenses  of  the  pro- 
prietors, the  legislature  meant  to  include  aU  the  benefit 
they  were  to  derive  from  the  canal,  and  not  to  leave  the 
company  to  make  what  agreement  they  pleased  with  the 
public  in  cases  not  provided  for,  and  to  gain  an  un- 
limited profit  from  a  particular  part  of  it  They  pro* 
bably  did  not  contemplate  the  case  of  persons  using  the 
canal  who  did  not  pass  any  lock ;  but  whether  the 
omission  was  intentional,  or  arose  from  inadvertence,  it 
is  still  an  omission  in  that  clause  which  provides  for  the 
emolument  of  the  company. 

Another  section  upon  which  some  reliance  was  placed, 
was  that  in  page  789.,  which  gives  to  tlie  owners  of  ad-^ 
joining  lands  the  power  to  use  any  pleasure  boats  on  the 
canal,  &c.  (so  as  the  same  do  not  pass  through  any  lock) 
without  paying  any  rates  or  dues  for  the  same,  and  so  as 
such  boat  be  not  used  for  carrying  any  goods ;  and  it  is 
argued  that  the  inference  arising  from  the  latter  part  of 
this  clause  is,  that  pleasure  boats  carrying  goods  would 
be  liable  to  pay  rates,  though  they  should  pass  no 
locks;  and  if  pleasure  boats,  then  all  other  boats  should 
be  equally  liable.  And  there  is  no  doubt  but  that  this 
provision  does  afford  some  colour  for  this  argument. 
The  object  of  the  clause  appears  to  have  been,  partly  to 
secure  the  right  of  the  proprietors  to  use  the  canal  with 
pleasure  boats ;  (and  in  that  respect  it  is  introduced  pro 

majore 
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majore  cautela;)  and  partly  to  prevent  the  company        1831. 

being  injured  by  their  passing  through  locks ;  and  the 

framer  of  the  cla*use  seems  to  have  added  the  last  pro-  CanalCompany 

1  •  1  against 

vision  in  the  section  merely  to  put  pieasare-boats  with  Whulxt. 
goods  on  board,  on  the  footing  of  loaded  vessels,  without 
considering  whether  loaded  vessels  were  liable  to  duties 
or  not.  At  any  rat6  this  clause  is  not  sufficient,  in  our 
judgment,  to  enable  us  to  say  that  it  is  clear  the  legis- 
lature intended  t6  give  the  plainti£&  the  right  to  the 
compensation  claimed  for  the  use  of  a  part  of  the  canal 
where  there  is  no  lock. 

Upon  the  principle  of  construction,  therefore,  above 
laid  down,  viz.,  that  the  company  are  entitled  to  impose 
no  burthen  on  the  public  for  their  own  benefit  except 
that  which  is  clearly  given  by  the  act,  we  are  of  opinion 
that,  as  their  right  to  claim  this  compensation  is  not 
clearly  given  by  the  act,  the  plaintifiPs  are  not  entitled 
to  recover. 

Judgment  for  defendants. 


CocKBURN  against  Harvey  and  Another. 

DECLARATION  in  prohibition  stated  that  the  de-  The  sutute    v  ^  ^  ^ 
59  G«  3«  c*  134*  » 

fendants,  contriving,  &c.,  had  cited  the  plaintiff,  and  «•  ^«  enacts,   f/^^f^- 

that  in  every 

drawn  him  into  a  plea  in  the  ecclesiastical  court  before  district,  parish, 

or  division  of 

the.  commissary  of  the  Bishop  of  Winchester  to  com-  any  parish  or 
pel  the  plaintiff  to  pay  a  rate  made  to  defray  the  expenses  ^bich  any 
of  repairing  the  district  church  of  Saint  George^  Cam-  ^|^  j  ^,  ^^ 

built,  in  which 
there  shall  not  be  a  distinct  vestry  belonging  to  such  district  or  division,  a  select  vestry, 
consisting  of  so  many  persons  as  shall  be  directed  by  the  commissioners  in  that  behalf,  shall 
be  appointed  by  the  latter  out  of  the  substantial  inhabitants  of  the  district  or  diviiuon,/<»r  the 
care  and  numagemeni  of  the  concernt  of  the  church,  and  aii  matters  and  things  relating  thereto: 
Held,  that  a  adect  vestry  appointed  pursuant  to  this  provision  of  the  act,  has  no  power  to 
impose  a  rate  for  the  repair  of  the  district  church. 

Vol.  IL  8  F  berweU, 
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COCXBURN 

against 
Hakvit. 


berwellj  built  pursuant  to  the  58  G.  3.  c  45.  It  aj 
peared  by  the  libel  which  was  set  out  in  the  dedaradoi 
that  die  rate  in  quesdon  was  made  by-  a  select  vesti 
appointed  for  the  district  by  commissioners  pursuai 
to  the  statute  59  G.  3.  c.  134.  s.  30.  On  demurrer  t 
the  declaraiion,  the  question  was,  whether  the  sele 

• 

vestry  so  appointed  for  the  dbtrict  had  power  to  impos 
a  church  rate.  The  case  was  argued  in  the  course  < 
last  term  by  Hutchinson  in  support  of  the  demurre 
and  by  Joshua  Evans  contr^.  For  the  defendant3t  it  wi 
contended  that  the  59  G.  3.  c.  134.  s.  30.,  which  authc 
rized  the  appointment  of  the  select  vestry  '^  for  the  cai 
and  management  of  the  concerns  of  the  church  and  a 
matters  and  things  relating  thereto,"  gave  that  vestry,  b 
implication,  a  power  of  making  church  rates.  On  ti 
other  hand,  it  was  said  that  the  right  of  iroposin 
church  rates,  which,  by  the  common  law,  was  in  tli 
churchwardens  and  parishioners  in  vestry  assemblec 
was,  by  the  58  G.  3.  c.  45.  s.  70.,  vested  in  the  churcl 
wardens  and  inhabitants  of  the  district,  (which,  for  a 
ecclesiastical  purposes,  was  thereby  made  a  separal 
parish,)  and  could  not  be  taken  away  from  them  an 
given  to  a  select  body  by  the  subsequent  statute  59  G.  t 
c.  134.  5.  30.,  by  mere  implication,  and  without  expres 
words ;  it  being  a  general  rule  that  acts  of  parliamer 
varying  or  taking  away  the  rights  of  parties  should  fa 
construed  stricdy ;  m  support  of  which  position,  Fludyt 
V.  Sir  Thomas  Lombe  (a\  Denn  v.  Diamond  (6).  Bex  y 
CroJce  (c),  Hull  Dock  Company  v.  La  Marche  {d)^  Bud 
eridge  v.  Flight  {e)  were  cited ;  and,  applying  that  ml 


(a)  Cau  temp.  Hardw*  307. 
(c)  Coufper,S€. 


(6)  4^.  4*  C.  245. 
{d)  8  ^.  j-  C  49. 
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of  construction  to  the  clause  in  question^  it  did  not  give  1831. 

the  select  vestry  a  power  to  make  a  church  rate.  — — 

Qir*  «h.  Vuli*  agflinsl 


Haktst* 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  case  depends  upon  the  construction  of  the  thir- 
tieth section  of  the  59  G.  S.  c.  134.  The  church  was 
built  under  the  powers  of  the  act  of  the  58  G.  3.  c.  45. ; 
by  the  70th  section  of  which  it  is  enacted,  ^*  that  the 
repairs  of  all  such  district  churches  or  chapels  shall  be 
made  by  the  districts  to  which  they  respectively  belong, 
by  rates  to  be  raised  within  the  district,  in  like  manner 
as  in  case  of  repairs  of  churches  by  parishes ;  and  every 
such  district  shall  be  deemed  in  law  a  separate  and  difi« 
tinct  parish  for  that  purpose." 

Rates  for  the  repairs  of  churches  in  parishes,  by  the 
common  law,  are  to  be  made  by  the  churchwardens  and 
the  vestry,  that  is,  by  the  churchwardens  and  in- 
habitants in  vestry  assembled,  if  there  be  not  a  select 
vestry  established  by  usage  or  act  of  parliament.  So 
that,  if  this  statute  had  remained  unaltered,  the  rate  ia 
question,  being  made  by  the  churchwardens  and  persons 
acting  as  a  select  vestry,  would  undoubtedly  be  bad.  A 
select  vestry,  for  purposes  connected  with  the  church, 
is  established  by  the  thirtieth  section  of  the  59  G.  3. 
c.  1 34.,  which  enacts,  **  that  in  every  district,  parish,  &c« 
in  which  any  church  shall  be  built,  acquired,  or  appro^ 
priated  under  the  provisions  of  the  said  recited  act 
(58  G.  3.  c.  45.)  or  this  act,  in  which  there  shall  not  be 
a  distinct  vestry  belonging  to  such  district  or  division, 
a  select  vestry,  consisting  of  so  many  persons  as  shall 
be  directed  by  the  commissioners  in  that  behalf,  shall 

3  F  2  be 
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COCKBUEV 

ngtrmsl 
Habtit. 


be  appointed  by  the  commissioners,  with  the  advice  i 
the  bishop  of  the  diocese,  out  of  the  substantial  in 
habitants  of  the  district,  Scc^for  the  care  and  managemen 
of  the  concerns  of  the  church  or  chapel^  and  all  matters  am 
thirds  relating  thereto;  and  such  select  vestry  shall  an 
nually  elect  or  appoint  the  churchwarden  or  chapel- 
warden  to  be  named  on  the  part  of  the  parish  or  cha- 
pelry,  and  shall  elect  new  members  of  such  vestry  as 
vacancies  may  arise  by  death,  resignation,  or  ceasing  tc 
inhabit  the  parish ;  and  proper  pews  shall  be  assigned 
and  provided  in  every  such  church  for  the  use  of  the 
churchwardens  thereof." 

It  was  contended,  for  the  plaintiff,  that  the  ix>wera 
given  to  the  select  vestry  by  that  section  did  not  extend 
to  the  making  a  rate  for  the  repairs  of  the  church  ;  and 
it  was  urged,  that  acts  of  parliament,  by  which  anj 
charge  may  be  brought  upon  the  subject,  or  the  subject 
be  deprived  of  his  rights  in  derogation  of  the  common 
law,  are  to  be  construed  strictly ;  and  several  cases  were 
quoted  in  support  of  that  proposition ;  I  shall  notice 
only  two  of  them,  as  we  consider  the  principle  to  be 
clear.  In  Fludyer  v.  Sir  T.  Lombe  (a).  Lord  Hardwickt 
(then  Chief  Justice  of  this  Court)  says,  '^  It  has  been 
rightly  said,  that  this  being  a  law  to  take  away  people's 
franchises,  should  be  strictly  construed."  So  in  the 
case  of  Buckeridge  v.  Flight  {b\  Mr.  Justice  Holrmfd 
says,  ^*  Where  acts  of  parliament  vary,  or  take  away  the 
rights  of  parties,  they  ought  to  be  strictly  construed." 
Many  cases  on  the  construction  of  the  stamp  acts  have 
been  determined  upon  this  ground.  And  this  principle 
must  be  kept  in  view  in  putting  a  construction  upon 


(a)  Cut*  temp.  Hardw,  307. 


(6)  6B.ia49.. 


this 


Haktst. 
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this  thirtieth  section.     Under  the  authority  of  this  sec-        1831. 
tion  the  select  vestry  was  established)  and  such  vestry, 

CoonoEir 

therefore,  must  have  the  care  and  management  of  the  agmmt 
concerns  of  the  church,  and  all  matters  relating  thereto; 
and  the  question  is,  whether  the  power  of  making  church 
rates  be  included  in  those  words  and  given  thereby? 
Now  there  are  many  concerns  of  the  church,  and  many 
matters  relating  thereto,  independent  of  the  making  rates 
for  its  repairs ;  and  the  power  of  making  such,  not  being 
expressly  given,  can  only  be  deemed  to  be  given  by 
inference  and  implication ;  if  it  be  given  at  all.  And, 
accordingly,  the  argument  for  the  defendants  put  their 
case  on  that  ground,  and  it  was  urged,  that  the  incon- 
venience of  allowing  the  power  to  make  a  rate  to  exist 
in  a  body  distinct  from  the  persons  who  have  the  care 
and  management  of  the  concerns  of  the  church  would 
be  so  great,  that  the  legislature  must  be  understood  to 
have  intended  to  give  that  power  by  the  general  words 
used  on  this  occasion.  The  Court,  however,  can  know 
the  intention  of  the  legislature  only  from  the  language 
of  a  statute,  and  is  to  interpret  that  language  according 
to  the  rules  and  principles  of  law.  The  inconvenience 
in  this  case  does  not  appear  to  be  greater  than  that 
which  must  take  place  under  the  statute  59  G.  3.  c.  12., 
whereby  a  select  vestry  may  be  appointed  for  the  con^ 
cerns  of  the  poor,  leaving  the  power  of  making  rates  to 
the  persons  who  before  possessed  it,  that  is,  to  the 
churchwardens  and  overseers. 

The  tenth  section  of  the  3  G.  4.  c.  72.  does  certainly 
afford  an  argument  in  favour  of  the  defendants;  for  it 
is  thereby  enacted,  that  in  every  case  in  which  a  parish 
shall  be  divided  into  separate  parishes  for  ecclesiastical 
purposes,  or  separate  districts,  in  which  select  vestries 

8  F  3  shall 


60^ 
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against 
Haetst. 


shall  be  appointed  by  the  commissionersy  all  the  mec 
bers  of  the  select  vestry  of  the  original  parish^  residing  i 
the  district  of  the  original  church,  &c.  shall  continue  f 
act  as  the  vestry  of  such  district  and  church,  in  a 
matters  relating  to  such  church  and  the  repairs  thereq^ 
Or  to  any  other  ecclesiastical  matters,  or  in  distributin. 
any  proportion  of  any  charities,  &c.  which  may,  undc 
this  act,  be  assigned  to  such  district :  provided  that  n 
member  of  any  select  vestry  of  such  parish  shall,  afte 
such  division,  act  in  any  matters  relating  to  any  churdi 
&c.  or  any  repairs  thereof,  or  any  matters  relatiuj 
thereto,  except  such  as  are  within,  or  relate  to  th 
division  in  which  he  shall  reside ;  and  that  all  member 
of  the  select  vestry  of  such  parish,  resident  in  any  othe 
divisions  of  such  parish,  shall  be  members  of  the  vestrie 
to  be  appointed  for  the  divisions  where  they  reside.  Bu 
it  is  obvious  that  this  section  is  confined  in  terms  to  th 
previous  existence  of  a  select  vestry  in  the  original  parish 
and  it  is  by  no  means  a  necessary  consequence^  that  becaus 
the  legislature  thought  fit  to  give  the  power  of  makinj 
rates  (assuming  such  power  to  be  thereby  given)  to  th< 
select  vestry  of  a  new  parish  taken  out  of  an  old  parisi 
wherein  a  select  vestry  had  that  power  before,  therefor 
the  select  vestry  of  such  a  new  parish  shall  have  tha 
power  where  it  was  not  previously  vested  in  a  body  o 
the  same  description  in  the  old  parish;  so  that  the  giving 
of  that  power,  in  a  case  like  the  present,  can  at  most  b 
considered  only  as  a  matter  of  doubtful,  and  by  m 
means  of  necessary  or  even  clear,  implication.  Fo 
these  reasons,  we  are  of  opinion  the  judgment  of  lh< 
Court  must  be  for  the  defendant. 


Judgment  for  the  defendant 
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Kent  against  Shuckard.  ^^^S!"^' 

'^PHIS  was  an  action  against  an  inn-keeper  at  Brigh-  An  innkeeper 
toHy  to  recover  the  value  of  a  bag,  containing  bank-  f^J^^""^^® 
notes,  lost  by  the  plaintiflf  during  the  time  he  resided  belonging  to 
as  a  guest  in  the  defendant's  inn.     Plea,  not  guilty,   j.^^^  /./.y 
At  the  trial  before  Gaselee  J.  at  the  last  assizes  for  ^ 

the  county  of  Sussex^  the  following  appeared  to  be 
the  facts  of  the  case :  —  The  plaintiff  and  his  wife, 
with  a  young  lady  (Miss  Stratford)^  arrived  at  the 
defendant's  inn  in  the  evening  of  Wednesday  the  1st  of 
December  1830,  and  took  a  sitting  room  and  two  bed 
rooms  so  situated,  that  the  door  of  the  sitting  room 
being  open,  a  person  there  could  see  the  entrances 
into  both  bed  rooms.  On  the  following  day,  Mrs.  Kent 
went  into  the  bed  room,  and  laid  a  reticule,  which  con- 
tained the  money,  on  her  bed,  and  afterwards  returned 
into  the  sitting  room,  leaving  the  door  between  that  and 
the  bed  room  open.  After  she  had  remained  in  the 
sitting  room  about  five  minutes,  she  sent  Miss  Strata 
ford  for  the  reticule,  and  it  was  not  to  be  found.  On 
behalf  of  the  defendant,  it  was  urged,  among  other  ob- 
jections, that  an  innkeeper  was  responsible  for  goods 
and  chattels  only,  and  not  for  money.  The  learned 
Judge  reserved  this  point,  and  directed  the  jury  to  find 
for  the  plaintiff,  if  they  thought  the  money  was  lost  or 
stolen  out  of  the  inn.  The  jury  having  found  a  verdict 
for  the  plaintiff, 

Amireus  Serjt.  now  moved  for  liberty  to  enter  a  non- 
suit. By  the  common  law,  innkeepers  are  responsible 
for  goods  and  chattels  belonging  to  their  guests.    There 

3  F  4,  is 
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1S31.       is  no  authority  to  shew  that  they  are  so  for  money. 
'         they  be,  there  will  be  no  limit  to  their  respoDubili 

agimit        Ad  innkeeper  cannot  know  or  form  any  judgment  of  I 

Shocks  BD. 

amount  of  money  a  guest  may  have. 

Lord  Tenterden  C.  J.  There  are  many  cases  wb( 
money  lias  been  recovered  in  an  action  agunst  carrie 
who,  like  innkeepers,  are  liable  by  the  custom  of  tl 
realm ;  and  I  cannot  see  any  distinction  in  this  respe 
between  an  innkeeper  and  a  carrier.  The  principle  < 
which  the  liability  of  an  innkeeper  for  the  loss  of  tl 
goods  of  his  guest  is  founded,  is,  both  fay  the  civil  ai 
common  law,  to  compel  the  innkeeper  to  take  care  thi 
DO  improper  person  be  admitted  into  his  house,  and  I 
prevent  collusion  between  him  and  such  person.  Id  tt 
Digest,  lib.  4.  tit  9.  s.  ].,  after  stating  the  law,  that  a 
innkeeper  is  liable  tor  the  goods  of  his  guest,  it  is  sai< 
"  Nisi  hoc  esset  statutum,  materia  daretur  cum  furibi 
adversus  eos  quos  recipiunt  coeundi."  If  we  were  I 
grant  the  present  rule  we  should  break  in  upon  ihi 
principle.  If  a  lady  were  to  leave  a  valuable  shawl  i 
her  room,  the  innkeeper  (though  unacquainted  with  il 
value)  would  clearly  be  responsible  fur  it  if  lost ;  an< 
upon  the  some  principle,  he  must  be  so  in  this  case. 

Pabre  J.  This  case  blls  within  the  general  pric 
ciple  upon  which  the  liability  of  innkeepers  is  foundef 
and  there  is  no  distinction  in  this  respect  between  mone 
and  goods. 

Taunton  J.     In   Cali/e's  case  (a),  the  words  of  th 
writ  which  lies  against  the  innkeeper  are  stated,  an 
there  it  is  observed  that  the  words  "  hospitifaus  damnui 
(<>)  8  Rep.  33.  a. 
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non  eveniat)"  are  restrained  by  the  first  words,  ^^  eorum        18S1. 
bona  et  catalla  infra  hospitia  ilia  existentia  absque  sub- 

KCNT 

stractione  custodire,"  &c.  **  which  words  (bona  et  catalla)  agfUnsi 
by  the  said  words  ita  quod,  &c.  hospitibus  damnum 
non  eveniat,  although  they  do  not  of  their  proper  nature 
extend  to  charters  and  evidences  concerning  freehold 
or  inheritance,  or  obligations,  or  other  deeds  or  spe- 
cialties, being  things  in  action,  yet  in  this  case  it  is 
expounded  by  the  latter  words  to  extend  to  them ;  Jbr 
by  them  great  damages  happen  to  the  guest :  and,  there- 
fore, if  one  brings  a  bag  or  chest,  &c.  of  evidences  into 
the  inn,  or  obligations,  deeds,  or  other  specialties,  and 
by  default  of  the  innkeeper  they  are  taken  away,  the 
innkeeper  shall  answer  for  them."  On  the  same  prin- 
ciple he  must  be  responsible  for  money. 

Patteson  J.    There  is  no  distinction  between  money 
and  goods,  as  to  the  liability  of  innkeepers. 

Rule  refused. 


Owen  against  Owei^.  nunday, 

^  Nov.  3d. 

A  N  action  was  brought  by  the  plaintiff  against  the  a  defendant 
defendant,  which  was  tried  at   the  last  Summer  tody^onhe*" 
assizes  for  Anglesea,  before  Bolland  B.,  who  upon  a  J^^^^nJ^ 
verdict  being  given  for  the  plaintiff,  certified  that  exe-  *•'"***  ■  ^®^ 
cution  ouffht  to  issue  immediately.     On  the  25th  of  ^*>*c*>  ^^^  ^e- 

®  ,  -^     ^  IWeredtothe 

October^  the  defendant  being  then  in  custody  of  the  Bheriffiandon 

Uie  following 

sheriff  of  Carnarvon  under  a  quo  warranto  firom  the  day  sued  out 
exchequer,  the  plaintiff  issued  a  test.  ca.  sa«  to  charge  ad  saUsfacUml 

dum,  to  remore 
the  defendant  to  the  custody  of  the  marshal :  it  was  held,  that  the  execution  was  completed 
by  the  delivery  of  the  testatum  ca.  sa.  to  the  sheriff,  and  the  prisoner  was  remanded  to  the 
custody  of  the  sheriff. 

him 


O^rxir. 
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1S81.  him  in  acecation  at  his  suit,  which  was  delivered  to  the 
"■"■^  «herifil  On  the  following  day  the  plaintiJF  sent  down  a 
agednsi  habeas  corpus  ad  satisfaciendum  to  Camarvorh  v>th  a 
view  to  remove  the  defendant  into  the  custody  of  the 
marshal)  to  which  a  return  was  made,  stating  the  de- 
fendant's detention  under  the  exchequer  process,  and 
also  under  the  ea,  sa.  at  the  plaintiff*  s  suit. 

Plait^  upon  these  facts,  moved  to  remand  the  defend- 
ant mto  the  custody  of  the  sheriff  of  Carnarvon* 

Thesiger  now  shewed  cause.  If  the  execution  was 
perfected  by  the  mere  delivery  to  the  sheriff  of  the  tes- 
tatum ca.  sa«,  it  must  be  conceded  that  the  subsequent 
proceeding  cannot  be  supported.  But  the  execution 
was  incomplete  at  the  time  the  habeas  corpus  was 
"served.     If  the  defendant  had  not  been  in  custody,  and 

a  ca.  sa.  had  issued,  under  which  he  had  been  arrested 

• 

by  the  sheriff,  he  might  have  been  removed  to  the  cus- 
tody of  the  marshal  before  he  was  lodged  in  gaol,  and 
yet  the  execution  would  have  been  so  far  complete,  that 
the  sheriff  would  have  been  liable  for  an  escape,  and  if 
the  plaintiff  had  discharged  the  defendant,  he  could  not 
have  retaken  him  in  execution.  Where  the  defendant 
is  in  custody  at  the  time  a  ca.  sa.  is  issued,  there  cannot 
be  an  actual  caption ;  but  in  order  to  perfect  the  execu- 
tion, there  ought  to  be  that  which  is  equivalent,  on 
acknowledgment  by  the  sheriff  tliat  the  party  is  in  his 
custody  at  the  suit  of  the  plaintiff.  This  is  required  from 
the  marshal  in  the  case  of  a  prisoner  detained  in  the 
King's  Bench  prison  at  the  suit  of  the  same  plaintiff 
( Tiddf  363.  9th  edit.),  and  appears  to  be  necessary  to 

make 
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make  the  analogy  complete  between  an  actual  taking        1831. 
and  a  mere  detention  upon  a  ca.  sa. 


Per  Curiam.  There  is  no  necessity  for  any  acknow- 
ledgment or  admission  on  the  part  of  the  sheriff  to 
complete  the  execution  against  a  prisoner;  the  mere 
delivery  of  the  ca.  sa.  is  sufficient  for  that  purpose.  The 
prisoner  must  be  remanded. 

Rule  absolute. 


OWXN 

againsi 
OwKir. 


Halse  against  Peters.  Thursday, 

r^  OVEN  A  NT  on  a  mortgage  deed.    At  the  trial  be-  By  the  stomp 
fore  Patteson  J.,  at  the  London  sittings  in  last  Trinity  c.  i84.,Khe- 
term,  it  was  objected  that  the  deed  was  insufficiently  mmmmmn 
stamped.     The  premises  mortgaged  were  held  by  the  dJ,^''**^i?  *# 
defendant,  the  mortgagor,  for  certain  terms  determin-  t^«  •mount  of 
able  on  lives ;  and  one  parcel  in  particular  was  demised  wcured  tberebj 

be  uncertain 

to  him  for  ninety-nine  years,  (to  commence  from  the  and  without 
expiration  of  a  term  previously  granted  to  him  and  be  limited,  then 
not  yet  elapsed),  determinable  on  the  death  oi  Martha  Taloremdutj: 
Peter^  who,  at  the  time  of  the  last  demise  {September  ^j^  if^jj  J^^ 
1826),  was  about  four  years  old.     The  mortgage  deed  ^°,J,**2mT^ 
contained  a  covenant,  that  the  mortgagee  should  and  ^ed«^* 

And,  there* 

might,  forthwith,  in  his  own  name,  but  at  the  mort-  fore>thata 

mortgage  for 

gagor's  expense,   insure  the  life  of  the  said   Martha  i500/,with 
Peter  for  seven  years,  at  such  office  as  the  mortgagee  payment  of  the 
should  choose,  for  1000/.,  to  be  applied  (if  payable  il^'JtheroDeto 
during  the  continuance  of  the  mortgage),  towards  the  !"*i^!ll!!?^  °5r 

n  o  o  /'  an  insurance  oi 

discharge   of   the  mortgage   money   (1500/.)  and   in-  looa.  upona 
terest,   and   of  the    yearly   premium,    and  costs    and  ^o""  «^e"  y«»"» 

^  J         J     ^  ^  required  •  85/. 

charges  stamp. 
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1831.        charges  of  insurance,  or  so  much  thereof  as  should  be  in 

arrear ;  which  premium,  and  other  costs  and  charges  of 

against        insurauce,  the  mortgagor,  by  another  covenant,  bound 

PXTKAS.  ^ 

himself  to  pay.  The  deed  bore  a  6/.  stamp.  For  the 
defendant  it  was  contended,  that  by  the  act  55  G.  3. 
c.  184.,  schedule,  part  I.,  the  deed  ought  to  have  had  a 
25L  stamp,  being  given  as  a  security  for  money  thereafter 
to  become  due,  and  the  total  amount  of  which  was  un- 
certain (a).  The  learned  Judge  directed  a  nonsuit,  but 
gave  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 

Michardsj  in  Trinity  term,  moved  accordingly,  and 
put  in  an  affidavit,  stating  that  the  premium,  and  charges 
of  keeping  up  the  policy,  on  the  life  in  question,  for 
seven  years,  would  amount  to  about  74^  ISs. 

Coleridge  now   shewed  cause.      The  total   amount 
secured  in  this  case  was  not  limited  by  the  deed,  and 

fa)  55  G.  S.  c.  184.  schedule,  part  I.  title  Mortgage,  &c.  '*  Where  the 
same  ihaU  be  made  as  a  security  for  the  payment  of  any  definite  and  cer- 
tain sum  of  money,  advanced  or  lent  at  the  time,  or  previously  due  and 
owing,  or  forborne  to  be  paid,  being  payable,  —  Exceeding  lOOOL,  and 
not  exceeding  2OO01.,  6i. 

«  And  where  the  same  shall  be  made  as  a  security  for  the  repay- 
ment of  money  to  be  thereafter  lent*  advanced,  or  paid,  or  which  may 
become  due  upon  an  account  current,  together  with  any  sum  already 
advanced  or  due,  or  without,  as  the  case  may  be ;  other  than  and  except 
any  sum  or  sums  of  money  to  be  advanced  for  the  insurance  of  any  pro- 
perty comprised  in  such  mortgage  or  security  against  damage  by  fire,  or 
to  be  advanced  for  the  insurance  of  any  life  or  lives,  pursuant  to  any 
agreement  in  any  deed,  whereby  any  annuity  shall  be  granted  or  secured 
for  such  life  or  lives ; — If  the  total  amount  of  the  money  secured,  or  to  be 
ultimately  recoverable  thereupon  shall  be  uncertain  and  without  any 
limit,  25L 

"  But  if  the  total  amount  of  the  money  secured,  or  to  be  ultimately 
recoverable  thereupon,  shall  be  limited  not  to  exceed  a  given  sum ;  —  Tlie 
same  duty  as  on  a  mortgage  for  such  limited  sum." 

therefore 
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therefore  the  instrument  falls  within  the  clause  requiring        1831.' 
a  25L  stamp.     It  is  true,  that  a  reasonable  calculation        ^ 

'^  Halss 

may  be  made  of  the  expenses  attending  the  insurance,  agnnu 
and  that  they,  with  the  principal  and  interest,  will  fall 
much  within  2000/.  But  if  there  be  any  uncertainty, 
however  small,  the  letter  of  the  statute  applies.  The 
Court  will  not  look  beyond  the  face  of  the  deed  to  ascer- 
tain what  duty  is  requisite:  this  was  the  rule  acted  upon 
in  Duchy.  Braddyl  {a)  and  Doc  v.  Lewis  {b).  It  is  usual 
with  conveyancers,  to  insert  a  clause  in  deeds  of  this  kind, 
limiting  the  uncertain  charges,  for  the  very  purpose  of 
avoiding  the  inconvenience  which  this  plaintiff  has  in- 
curred. The  exception  in  the  schedule,  of  sums  to  be 
advanced  for  insurance  against  fire,  or  of  lives  for  which 
annuities  are  granted,  strengthens  the  defendant's  argu- 
ment; for  the  present  case  might  have  been  included  in 
that  clause,  but  is  not. 

Richards  contr^  It  is  true,  the  costs  of  insurance 
are  not  expressly  limited  by  the  deed;  but  the  insurance 
is  for  a  definite  term,  viz.,  seven  years,  and  the  charges 
for  that  period  are  ascertained  with  sufficient  precision. 
The  sum  of  25/.  is  wholly  disproportioned  to  any 
amount  at  which  they  may  be  calculated.  There  is 
no  case  establishing  that  the  limit  referred  to  in  the  act 
must  appear  on  the  face  of  the  deed.  Where  the 
security  is  given  for  the  transfer  of  stock,  the  duty  is, 
by  this  very  act,  to  be  ascertained  by  enquiring  the 
average  value  of  such  stock  at  the  date  of  the  instrument. 
The  clause  of  limitation  adopted  by  the  conveyancers 
affords  no  argument;  for  they  use  it  as  well  with  re- 

(a)  Madd,  JUp.  217.  {h)  10  B.  f  C.  673^ 

ference 


PiTIftf. 
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1831.       ference  to  insuraDces  against  fire,  though  within  the 
"'~~~~       exception  of  the  schedule,  as  to  the  class  of  insurances 

Halss 

a^ffdnsi  now  in  question ;  which  shews,  that,  in  both  instances, 
it  is  only  done  ex  majori  cautel^  Any  extraordinaiy 
charge  of  insurance  in  a  case  like  the  present,  would 
arise  only  from  the  neglect  of  the  mortgagee,  whose 
business  it  is  to  keep  the  insurance  regularly  on  foot: 
and  his  possible  default  ought  not  to  operate  to  the  dis- 
advantage of  the  mortgagor. 

Lord  Tenterden  C.J.  In  that  clause  of  the  schedule 
which  enacts  that,  where  the  total  amount  of  money 
secured  shall  be  limited  not  to  exceed  a  given  sum,  the 
same  duty  shall  be  paid  as  on  a  mortgage  for  such 
limited  sum,  it  must  have  been  contemplated  that  the 
sum  should  be  limited  by  the  deed  itself,  for  it  could  not 
otherwise  be  known  what  duty  was  to  be  imposed  pur- 
suant to  the  clause.  It  seems  to  me,  therefore,  that  the 
preceding  branch  of  the  schedule,  which  provides  fi>r 
cases  where  the  total  amount  is  without  any  limit,  must, 
upon  a  sound  construction,  be  understood  in  tlie  same 
manner  as  referring  to  a  limitation  on  the  fiice  of  the 
deed.  If  none  appears  there,  there  is  no  limitation  at 
all,  within  the  meaning  of  the  schedule. 

Parke  J.  I  am  of  the  same  opinion,  though  I  come 
to  the  conclusion  with  reluctance :  and  as  no  limit  can 
be  assigned  to  the  sum  secured  in  this  case  without 
looking  further  than  the  deed  itself,  the  security  must  be 
considered  as  falling  within  the  clause  which  imposes 
the  larger  duty. 

Taunton  J.  and  Paiteson  J.  concurred. 

Rule  dischargedt 
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LiTTLEFIELD,    ExeClltHx  of  JoHN  LiTTLEFIELD,    Friday, 

against  Elizabeth  Shee.  ^^^'  ^^ 

ASSUMPSIT  for  goods  sold  and  delivered.    The  Declirmtlon   fizit^^'^ 

fourth  count  stated  that  John  Littlefield^  in  his  life-  plaintiff  had 

time,  at  the  special  instance  and  request  of  the  defend-  to^stixabetk  s.  /,  u-i-i  ^^ 

ant,  had  supplied  and  delivered  to  her  divers  goods  and  ^li   Lid^n*^  ^ 

chattels  for  the  sum  of  16/.;  and,  thereupon,  in  con-  ^J^j^e^^""" 

sideration  of  the  premises,  and  of  the  said  sum  of  money  ™""  ?{"*  ®^ 
being  due  and  unpaid,  the  defendant,  after  the  death  of  being  unpaid, 

the  said  John  Littlefield^  undertook,  and  promised  the  wards  promiied 

to  pfty  AS  soon 

plaintiff  as  executrix  of  J.  Z#.,  to  pay  her  the  said  sum  as  it  was  in  her 
of  money  as  soon  as  it  was  in  her  (the  defendant's)  power  j^en^  that 
so  to  do ;  and,  although  afterwards,  to  wit,  on,  &c.  at,  Jjl^wwdsln* 
&C.  it  was  in  her  power  to  pay  the  said  sum,  yet  she  did  ^  I!Sr*''The 
not  do  so.     Plea,  the  general  issue.     At  the  trial  before  proof  was,  that 

°    ^  the  goods  were 

Gaselee  J.,  at  the  last  assizes  for  Sussex*  it  appeared  that  supplied  to  her 

.    r       .        ,      .     while  she  waa 

the  action  was  brought  to  recover^  151.  for  butchers  a  feme  covert* 
meat  supplied  by  the  testator  to  the  defendant,  for  her  from  ber  hus- 
own  use,  between  September  1825  and  March  1826.  thatii^aAer 
During  that  time  the  defendant  was  a  married  woman,  *'"JIj*J^*pjr!' 
but  her  husband   was   abroad.     After   his   death   she    .  ^*l^»  **?*•* 

the  price  of  the 

promised  to  pay  the  debt  when  it  should  be  in  her  goods  originally 

...  constituted  a 

power,  and  her  ability  to  pay  was  proved  at  the  trial,  debt  from  the 
The  learned   Judge   held,  that   the   defendant  having  not  from' the 
been  a  feme  covert  at  the  time  when  the  goods  were  gJcjund  of  the 
supplied,  her  husband  was  originally  liable,  and,  con-  2in^on"cm*^ 
sequently,  there  was  no  consideration  for  the  promise  ^^ichtheas- 

*  •'  '^  turopsit  pro- 

ceeded was  not 
properly  set  out  in  the  declaration,  and  therefore  the  plaintiff  could  not  reoorer. 

SenMe,    that  a  moral  obligation  is  not  in  every  case  a  sufficient  oonsidenUion  for  a 
promise.  ^ 

Vol.  II.  3G  declared   '^'^'■i^^- 


Su». 
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18S1.  declared  upon.  The  plaintiff  was  therefore  nonsuite 
Hutchinson  on  a  former   day  in  this  term   moved 

LiTTLKFXELD 

agninst  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  tl 
plaintiff  on  the  fourth  count;  on  the  ground  that,  tl 
goods  having  been  supplied  to  the  defendant  while  si 
was  living  separate  from  her  husband,  she  was  under 
moral  obligation  to  pay  for  them,  and  such  obligatio 
was  a  sufficient  consideration  for  a  subsequent  promise 
It  was  not  necessary  that  there  should  have  been  a 
antecedent  legal  obligation.  Barnes  v.  Hedley(a)j  Lt 
V.  Muggo'idge  {b). 

Cur.  adv.  xmL 

Lord  Tenterden  C.  J.  now  delivered  the  judgaien 
of  the  Court.  The  fourth  count  of  the  declaration  state 
that  the  testator  had,  at  the  request  of  the  defendanl 
supplied  her  with  goods,  and  that  in  consideration  of  tb 
premises,  and  of  the  price  of  the  goods  being  due  aiM 
unpaid,  the  defendant  promised.  Now,  that  is  in  sub 
stance  an  allegation  that  those  sums  were  due  from  her 
and  the  plaintiff  failed  in  proof  of  that  allegation,  be 
cause  it  appeared  that  the  goods  were  supplied  to  he 
whilst  her  husband  was  living,  so  that  the  price  con 
stituted  a  debt  due  from  him.  We  are,  therefore,  o 
opinion  that  the  declaration  was  not  supported  by  th 
proof,  and  that  the  nonsuit  was  right.  In  Ijee  v.  Jlfi^ 
geridge  (6),  all  the  circumstances  which  shewed  that  thi 
money  was,  in  conscience,  due  from  the  defendant,  wen 
correctly  set  forth  in  the  declaration.  It  there  appearec 
upon  the  record,  that  the  money  was  lent  to  her,  tboagt 
paid  to  her  son-in-law,  while  she  was  a  married  woman 
and  that  after  her  husband's  death,  she,  knowing  all  tb< 

(a}  2  Taunt,  184.  (6)  5  TttUfU.36. 

circom 
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circumstances,  promised  that  her  executor  should  pay  183L 

the  sum  due  on  the  bond.    I  must  also  observe,  that  the  ,  — 

^— •  LrrrLiriELD 

doctrine  that  a  moral  obli<ration  is  a  sufficient  consider-  agamsi 


q: 


ation  for  a  subsequent  promise,  is  one  which  should  be 
received  with  some  limitations^. 

Rule  refused. 

(a)  See  the  Dote  on   WenttaU  ▼•  Jdney,  5P.  j-P.  849.,  and  2  JFmt, 
Sound,  137  d,  note  (6). 


Shii. 


The  King  against  The  Inhabitants  of        Fndajf, 

^  Nov.  4th. 

Lancashire. 

"INDICTMENT  for  not  repairing  Leigh  BridgCj  situ-  By  the  statute  .*>^/i/Ztr-j; 

ate  in  the  highway  from  Manchester  to  Wilmdaw.  i.  5.  no  bridge 
Plea,  not  guilty.  At  the  trial  before  Parke  J.  at  the  erected  or  built, 
Lancaster  summer  assizes,  18S1,  it  appeared  that  the  2,i^]^^3**"" 
bridfire,  which  was  a  carriage  bridcre,  had  been  widened  **P«"^  ®^  *'*• 

«^^  °  ®  ^  county,  unless 

subsequently  to  the  passing  of  the  statute  43  G.  S.  c.  59.,  «««*?*  «?d»  ^ 

^  '^  ^  o  »   the  direction  of 

by  the  trustees  of  the  turnpike  road  between  Manchester  *h«  county  tur- 

/  .    .       ,  Teyor,&c.  This 

and   JVilmslow.     The   bridge   was   originally  built  by  applies  only  to 
them ;  but  had  not  before  been  chargeable  to  the  county,  built,  not  to  a 
The  statutes  under  which  they  acted  gave  them  a  dis-  widened*orrel 
cretionary  power  to  erect  bridges ;  and  the  funds  of  the  Sl^/^f  ^^ 


act 


trust  were  made  applicable  to  the  repairs.     The  public     j, 

had  used  the  bridge  in  its  present  state  for  a  number  of  ^^^  •  *"""- 

°  "^  pike  act  htning 

years.     It  was  urged,  on  behalf  of  the  defendants,  that  built  a  bridge 

across  a  itreaniy 

the  alteration  in  the  width  of  the  bridge  rendered  it  a  where  a  cuWert 

new  bridge,  and  consequently  brought   it  within  the  been  sufficient, 

fifth  section  of  43  G.  3.  c.  59.,  which  exempts  counties  better  for  Se 

from  repairing  bridges  erected  after  the  passing  of  the  ^"un,y  ^^n  t 

act,  unless  built  under  the  direction  of  the  county  sur-  ^^use  to  repair 

•^  such  bndge  on 

veyor,  or  a  person  appointed  by  the  justices  at  Ses-  the  ground  that 

3  G  2  sions:  lutely  necessary. 


Lamcaihiri. 
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1831.       sions  {a) :  and  that  this  structure,  not  having  been  made 

under  such  direction,  was  not  repairable  by  the  inhabit- 

agahut        ants.     The  learned  judge  reserved  the  point;  and  the 

The  Inhabit-    .  .  .  i    i_      i  •        •      f 

ants  of  J^O"'  '"  answer  to  questions  proposed  by  him  m  nis 
summing-up,  found,  that  it  was  necessary  to  have  a 
bridge  or  culvert  for  the  passage  of  a  stream  at  the 
place  in  question;  that  a  bridge  was  better  for  the 
public ;  but  that  a  culvert  would  suffice,  and  would  be 
beneficial.     A  verdict  of  guilty  having  been  taken, 

Siarkie  now  moved  for  a  rule  to  shew  cause  why  a 
verdict  of  acquittal  should  not  be  entered.  This  is, 
substantially,  a  bridge  erected  since  the  passing  of  the 
act  43  G.  3.  c.  59.  It  cannot  be  said  that  this  bridge^ 
which  the  county  is  called  upon  to  repair,  existed  at 
that  time.  The  inhabitants  of  a  county  are  not  obliged 
to  widen  a  bridge ;  Rex  v.  The  Inhabitants  of  Devon,  {a) 
In  that  case  the  widening  is,  by  two  of  the  judges,  pat 
upon  the  same  footing  as  the  making  of  a  new  bridge. 
BayleyJ,  says  there,  ^^  I  am  of  opinion,  that  as  a  county 
is  not  bound  to  make  a  bridge,  it  is  not  bound  to  widen 

(a)  The  words  of  the  statute  {$,  5) ,  are,  "  And  for  the  more  dcarlj  as- 
certaining the  description  of  bridges  hereaAer  to  be  erected,  which  inhabit- 
ants of  counties  shall  and  may  be  bound  or  liable  to  repair  and  maintaui, 
be  it  further  enacted,  that  no  bridge  hereaAer  to  be  erected  or  built  in  anj 
county,  by  or  at  the  expense  of  any  indiTidual  or  priTate  person  or  per- 
sons, body  politic  or  corporate,  shall  be  deemed  or  taken  to  be  a  county 
bridge,  or  a  bridge  which  the  inhabitants  of  any  county  shall  be  com- 
pellable or  liable  to  maintain  or  repair,  unless  such  bridge  shall  be  erected 
in  a  substantial  and  commodious  manner,  under  the  direction  or  to  the 
satisfaction  of  the  county  surveyor,  or  perron  appointed  by  the  justices  of 
the  peace  at  their  general  quarter  sessions  assembled,  or  by  the  justices  of 
the  peace  of  the  county  of  Lancaster,  at  their  annual  general  eewioos : 
and  which  sunreyor,  or  person  so  appointed,  is  hereby  required  to  soper- 
intend  and  inspect  the  erection  of  such  bridge,  when  thereunto  requmtd 
by  the  party  or  parties  desirous  of  erecting  the  same. 

[b)  4P.  j>C.670. 

one 


IN  THE  Second  Year  of  WILLIAM  IV,  815 

one:  quoad  the  addition,  that  would  be  a  making;  be-        1831. 
cause  the  addition  beyond  the  existing  width,  would  be 
pro  tanto  a  new  bridge."   But  further,  it  has  been  found        agauut 
by  the  jury  that  a  culvert  in  this  place  would  have  been        anuof 
sufficient.    Evidence  was  given  at  the  trial  that  it  would 
have  been  equally  beneficial  with  a  bridge ;  and,  at  all 
events,  the  county  ought  not  to  be  put  to  the  expense 
of  doing  more  than  is  necessary  for  the  public  use.     No 
argument  can  be  drawn  from  the  acquiescence  of  the 
inhabitants  in  the  construction  of  a  bridge;    for  tliat 
was  done  under  the  powers  granted  by  the  local  act ; 
they  could  not  therefore  interfere.    [Lord  Tenterdcn 
C.  J.     Nor  could  they,  if  an  individual  had  built  it] 
If  an  individual  erects  an  unnecessary  bridge,  it  may  be 
indicted  as  a  nuisance.     Rex  v.  The  West  Riding  of 
Yorkshire,  {a)    [Lord  Tenterdcn  C.  J.     The  words  of 
Lord  Ellenborough  there  are,  ^^  If  it  be  built  in  a  slight 
or  incommodious  manner,  no  person  can,  at  his  choice, 
impose  such  a  burden  on  the  county ;  and  it  may  be 
treated  altogether  as  a  nuisance,  and  indicted  as  such/'] 

Lord  Tenterden  C.  J.  On  the  point  reserved  in 
this  case,  I  am  of  opinion  that  the  defendants  are  not 
entitled  to  a  verdict.  Before  the  statute  43  G.  3.  c.  59., 
the  county  was  obliged  to  repair  bridges  by  whomsoever 
built,  if  they  were  beneficial  to  the  public.  The  fifth 
section  of  the  act  was  framed  for  the  more  clearly  as- 
certaining the  description  of  bridges  thereafter  to  be 
erected,  which  inhabitants  of  counties  should  be  bound 
to  repair  and  maintain :  and  it  provides,  ^*  that  no 
bridge  hereafter  to  be  erected  or  built  in  any  county," 

(a)  2  EasU  342, 

3  G  3  shall 
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The  King 

agcdnM 

The  Inbabit- 

anttof 

I<AMCASH1RX. 
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shall  be  repairable  at  the  expense  of  the  inhabitants, 
unless  erected  under  such  superintendence  as  is  there 
pointed  out  But  the  case  of  a  bridge  widenedi  as  in 
the  present  instance,  appears  not  to  have  occurred  to  the 
legislature ;  at  all  events,  it  is  not  within  the  words  of 
the  section.  As  to  the  special  finding  of  the  jury,  it 
may  be,  that  some  persons  thought  a  culvert  as  beneficial 
to  the  public  as  a  bridge,  but  the  jury  thought  a  bridge 
was  better,  and  that  being  their  opinion,  I  think  the 
verdict  was  right. 


LiTTLEDALE  J*  I  think  the  act  49  G.  3.  c.  59.  5. 5« 
does  not  apply  to  this  case.  The  bridge  existed  and 
was  used  by  the  public  before  the  passing  of  the  act, 
and  the  county  were  at  that  time  liable  to  repair  it. 
The  trustees  widened  it  after  the  act  came  in  force,  but 
it  continued  the  same  bridge.  The  statute  only  applies 
to  bridges  newly  erected  after  its  passing.  As  to  the 
other  point,  if  the  jury  were  of  opinion  that  a  bridge 
was  better  than  a  culvert,  I  think  the  verdict  was 
proper. 

Parke  J.  I  am  also  of  opinion,  that  the  statute 
applies  only  to  new  bridges,  and  not  to  those  repaired 
or  widened.  As  to  the  comparative  advantages  of  a 
bridge  or  a  culvert,  I  think  the  jury  came  to  a  right 
conclusion  on  the  evidence,  and  that  the  verdict  ought 
not  now  to  be  disturbed. 


Taunton  J.  I  am  of  the  same  opinion.  The  eo^ 
largement  of  the  bridge  did  not  destroy  its  identity.  It 
Was  the  same  bridge,  though  wider. 

Rule  refused. 
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Moore  against  Robinson.  snturdny, 

^  Nov.  5th. 

npRESPASS  for  cutting  a  rope  of  the  plaintiff,  fast-  a  master  of  a 

-*-  J  1      r    r  1    •      •/*»    r       .1  fly-boat,  who  is 

ened  to  a  vessel  or  the  plaintin,  for  the  purpose  hired  by  a  canal 
of  hauling  and  towing  the  same,  and  by  which  the  said  weekfy  wages, 
vessel  was  hauled    and    towed    along  the  river  Aire,  "ef™foI*ciit- 
Plea,  not  guilty,  and  a  justification.     At  the  trial  before  r  °*^ 'jj*? *  .|, 
Parke  J.,  at  the  last  Summer  assizes  for  Yorkshirey  it  7«m«^  whereby 

it  was  being 

appeared  that  the   rope  in  question  was  part  of  the  towed  along  an 

inland  naviga- 

tackle  belonging  to  a  fly-boat  which  plied  on  the  Aire  tion,  although 
and  Colder  navigation,  and  was  the  property  of  that  the  rope  were 
navigation  company ;  and  that  the  plaintiff  was  em-  tj,^  ^J^ny.*^ 
ployed  by  the  company  to  navigate  the  boat  at  weekly    J/^^c  .(PcP, 

wages,  and  had  a  mate  under  him  in  the  management    V S^^, 

of  the  boat,  whom  he  hired  and  paid.  It  was  objected 
that  the  plaintiff  had  not  such  an  interest  in  the  boat 
and  its  tackle  as  would  enable  him  to  maintain  tres- 
pass. But  the  case  of  Pitts  v.  Gaince{a)  was  cited, 
where  Lord  Holt  said,  that  the  master  of  a  ship  might 
maintain  trespass,  as  the  bailiff  of  goods  might.  The 
learned  Judge  allowed  the  trial  to  proceed,  giving  the 
defendant  liberty  to  move  to  enter  a  nonsuit,  and  the  jury 
found  a  verdict  for  the  plaintiff. 

Blackbume  moved  accordingly  to  enter  a  nonsuit. 
Pitts  V.  Gaince  is  distinguishable  from  the  present  case, 
because  there  Lord  Holt  was  speaking  of  the  master 
of  a  ship,  laden,  and  ready  to  sail  for  Dantzick.  It 
may  be  necessary  that  the  master  of  a  vessel  navigating 
to   foreign  parts   should   have   such   full  powers   and 

(a)   \Salk.  10. 

3  G  4  authority 
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1831. 

Moors 

againsi 

RoBinsoy. 


authority  as  may  confer  upon  bim  a  possessory  inlerest 
therein.  But  that  is  not  so  in  the  case  of  a  mere  boat  plying 
on  a  canal,  where  there  does  not  exist  such  a  necessity. 
[^Littledale  J.  Could  the  master  of  a  vessel  employed  in 
the  coasting  trade  maintain  trespass  ?J  It  may  be  diflScoIt 
to  draw  the  exact  line«  Here,  however,  the  plaintiff  was 
but  a  mere  servant,  like  the  carter  who  drives  a  cart. 


Per  Curiam.     The  plaintiff  was  intrusted   with  the 

management  of  the  vessel,  and  had  a  person  under  him. 

The  cases  are  not  distinguishable. 

Rule  refused. 


*thurtday^ 
Abo.  16th. 

Where  two 
acts  of  parlia- 
ment,  which 
passed  during 
the  same  session 
and  were  to 
come  into  oper- 
ation the 
same  day, 
are  repugnant 
to  each  other, 
that  which  last 
received  the 
royal  assent 
mu&t  prevail, 
and  be  con- 
sidered pro« 
tanto  a  repeal 
\>(  the  other. 


The  King  against  The  Justices  of  Middlesex. 

"QEFORE  the  statute  10  6.4*.  cci.  the  highways  of 
Si.  James^Sj  ClerkenweU^  were  by  certain  local  acts  of 
parliament  placed  under  the  management  of  trustees  or 
commissioners.  That  statute,  which  was  passed  to 
amend  the  former  acts,  by  section  4*1.  enacted,  that  from 
and  after  the  commencement  of  that  act,  the  trustees  or 
commissioners  of  the  turnpike  roads  within  SL  James\ 
Clerkenwellf  should  be  discharged  from  the  repair  of 
the  roads  lying  wholly  within  St.  Jame^Sj  and  the  said 
roads  should  from  tlienceforth  cease  to  belons:  to  the  said 
turnpike  roads,  or  to  be  under  the  control  or  manage- 
ment of  the  said  trustees,  and  should  from  time  to  time 
thereafter  be  repaired,  maintained,  supported,  kept  in  re- 
pair, and  watered  by  tlie  commissioners  for  executing  the 
said  recited  acts  and  that  acL  The  act  10 G.  4.  ecu 
was  to  commence  and  take  effect  on  the  1st  of  January 

1830, 
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18  SO,  and  received  the  royal  assent  on  the  Istof  Jcm^        18SL 
1 829.    By  5. 7.  &  8.  of  another  act  of  the  1 0  G.  4.,  c.  lix.,      ^    „ 

^  '  '       The  KiK« 

(for  consolidating:  the  trusts  of  ihe  turnpike  roads  near        agfOHH 

^  .      ^  ^     ^  The  JuitioM  of 

the  metropolis,  north  of  the  Thames^  which  received  Mioouesu. 
the  royal  assent  on  the  19th  of  June  1829,  it  was  en- 
acted, that  from  and  after  the  1st  of  January  18S0  the 
roads  therein  particularly  mentioned  (including  the  roads 
in  question),  should  cease  to  be  maintained  and  repaired, 
watched,  watered,  or  lighted  by  the  commissioners  then 
acting,  and  should  from  thenceforth  be  deemed  and 
considered  to  be  common  highways,  and  should  from 
thenceforth  be  maintained,  repaired,  watched,  wateredf 
and  lighted  by  the  parishes  in  which  the  same  were  re* 
spectively  situate,  by  the  respective  surveyors  or  persons 
appointed  under  and  by  virtue  of  the  general  act  of  the 
13  G.  3.  c.  78.  A  rule  nisi  having  been  obtained  for 
a  mandamus  directed  to  the  justices  of  Middlesex^  com*' 
manding  them  to  appoint  a  surveyor  of  the  highways  of 
St»  Jame^Sj  Clerkenwellj  pursuant  to  the  provisions  of 
the  13  G.  3.  c.  78., 

French^  on  a  former  day  in  this  term,  shewed  cause* 
The  question  is,  if  two  contradictory  acts  are  passed  in 
the  same  session  of  parliament,  to  .come  into  operation 
on  the  same  day,  which  is  to  take  effect  ?  The  time  at 
which  the  royal  assent  is  given  is  a  mere  accident.  In 
the  absence  of  any  other  criterion,  the  intention  of  the 
legislature  must  decide ;  and  that  is  to  be  collected  from 
a  comparison  of  the  statutes  themselves,  and  a  consider- 
ation  of  the  objects  proposed  by  them,  and  of  the  man- 
ner in  which  they  may  best  be  made  available  for  the 
public  good.  (He  then  contended,  that  on  this  view  of 
the  acts,  that  of  10  G.  4.  c.  ci.  ought  to  prevaiL) 

F.PoUock 
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1891«  ^*  PoUock  and  Bodkin  contra.     The  two  acts  eontain^ 

~^''"~*  ing  opposite  provisions,  that  which  last  received  the 
againMt  Toyal  assent  must  be  considered  as  virtually  repealing 
JfiDOLSfix.  ^®  other.  In  7^e  Attamey^General  v.  TAe  CkeUea  Wata- 
Works  Company  {a\  (cited  2  Daoarris  on  Statutes^  675.) 
it  was  held  by  all  the  Barons  of  the  Exchequer,  that 
where  the  proviso  of  an  act  of  parliament  is  directly 
repugnant  to  the  purview,  the  proviso  shall  stand,  and 
be  a  repeal  of  the  purview,  as  it  speaks  the  last  in- 
tention of  the  makers;  and  it  was  compared  at  the 
bar  to  a  will,  in  which  the  latter  part,  if  inconsistent 
with  the  former,  shall  supersede  and  revoke  it.  The 
decision  there  was,  that  one  part  of  the  same  act  may 
virtually  repeal  the  other :  a  fortiori  a  subsequent  act, 
passed  in  the  same  session,  may  repeal  a  former.  [^French, 
It  is  observed  in  2  DwarriSf  672.,  that  **  an  act  cannot 
be  altered  or  repealed  in  the  same  session  in  which  it  is 
passed,  unless  there  be  a  clause  inserted,  expressly  re- 
serving a  power  to  do  so."  Parke  J.  No  authority  is 
cited;  though  the  practice  in  parliament  certainly  is  as 
there  stated.  Lord  Tenterden  C.  J.  And  such  clauses 
are  not  uncommon.] 

Cur.  adv.  vtii* 

Lord  T£NT€RDEM  C.  J.  uow  delivered  the  judgment 
of  the  Court. 

We  are  of  opinion  that  this  rule  must  be  made  abso- 
lute. It  was  objected,  that  by  the  local  act  of  the 
10  G.4.  c.  ci.  s.  4fl.  the  roads  were,  ^*  to  be  repaired, 
maintained,  supported,  kept  in  repair,  and  watered,"  by 
certain  commissioners,  and  that  that  act  ought  to  prevail, 
although  another  act  (the  10  G.  -1;  c.  lix.)  passed  sub- 

<a)  FUzgibbon,  195, 

sequently, 
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sequently,  but  in  the  same  session,  called  the  ^^  Metro-        18SL 
politan  Road  Act,"  directs  that  the  maintaining,  repair-      ^^^ 
ing,  watching,  watering,  and  lighting  of  the  roads  in        agamst 

.  The  JiuUcet  of 

question  shall  be  by  the  parishes  in  which  the  same  are     Middusxx. 
respectively  situate,  by  surveyors  appointed  pursuant  to 
the  provisions  of  the  statute  13  G.  3.  c.  78.     The  effect 
of  that  enactment,  therefore  is,  to  place  the  repairing  of 
the  same  roads  under  the  management  of  the  surveyors 
of  the  highways.     And  in  that  respect,  those  acts  are 
undoubtedly  repugnant  to  each  other.     As  to  repairing 
the  roads,  we  are  therefore  of  opinion  that  the  act  which 
last  received  the  royal  assent  must  prevail.    Our  decision 
is  conformable  with  the  doctrine  laid  down  in  the  jittomei/' 
General  v.  The  Chelsea  Water  Works  Company  j  there  it 
was  resolved,  that  where  the  proviso  of  an  act  of  parli-' 
ament  is  directly  repugnant  to  the  purview  of  it,  the  pro- 
viso shall  stand,  and  be  held  a  repeal  of  the  purview,  as 
it  speaks  the  last  intention  of  the  makers.     At  the  time 
when  that  resolution  was  come  to,  if  two  acts  of  parli- 
ament, passed  in  the  same  session,  were  repugnant,  it 
was  not  possible  to  know  which  of  them  received  the 
royal  assent  first,  for  there  was  then  no  indorsement  on 
the  roll,  of  the  day  on  which  bills  received  the  royal 
assent,  and  all  acts  passed  in  the  same  session  were  con- 
sidered as  having  received  the  royal  assent  on  the  same 
day,  and  were  referred  to  the  first  day  of  the  session.- 
Now,  however,  it  is  known  on  what  day  each  bill  re-^ 
ceives  the  royal  assent,  it  being  provided  by  the  33  G.  3» 
c.  1 3.  that  a  certain  parliamentary  officer  shall  indorse 
on  every  act  of  parliament  *^  the  day,  month,  and  year 
when  tlie  same  shall  have  passed  and  shall  have  received 
the  royal  assent ;  and  such  indorsement  shall  be  taken 
to  be  a  part  of  such  act^  and  to  be  the  date  of  its  com- 

menoementr 
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Tha  Kins 


1851.  mencement,  where  do  othei 
therein  provided."  It  appei 
metropoliun  act  received  th 
HiDouui.  arter  the  local  act,  and,  conse 
that  so  far  as  the  two  acu  are  c 
the  metropolitan  act,  which  l 
sent,  must  have  the  efTect  of 
rule,  therefore,  for  a  mandami 


jFVt*».  William  Rose  and  Ed 

against  Cornelius  Poc 
ecutors  of  Joseph  Pou] 

^fb  I  Iff-  ,,,  By  m  XxtSiat.      HTHE  plaintiOs  deckred  in  a 
1/"  Ml  j^A  j|„  between         A  ,      ,  „,      .       ^ 

ah.ri"-}''.     ^..BniiAHia         made  between  Charles  a 
ofoH^.^  Joseph  Poulion,  the  testator, 
tbi'IuDet^.V   t^^^**^)  ^^^  James  Gurrtey,  sin 
^^^Ed*'"   part;antJ'*'''^"n"^«»»*Mieof 
dimtf.,a]io       (laie  Sfevens),  his  wife,  since 

pirtT  totbe 

dMd,  bad  ra-       Jfhile,  the  other  plaintiff,  and 

^umtcd  lo  have  ,  .   ,    -      , 

•  certain  fann  the  third  part ;  which  inclentui 
him,  ill  which     Charles  Stevens,  and  of  Joseph 

inlentted,  be  F.  gi'iag  auretin,  naniFlj,  tlie  laid  D.,  £. 
to  B.'t  miTe;  and  it  waa  thereupon  wilneued  tbat,  in  com 
after  entered  iota  by  ^.,  S,  anil  bii  wife,  and  C  and  of  ICU 
uid  (fery  (J  tbem,  cOTcnanied  vilb  A.,  B,  and  hii  wife  a 
followed  corenanta  by  ^.,  B.  for  himielf  and  hii  wife,  a 
Dwnt.  and  for  executing  an  auignment  lo  F.  ybm  tequ 
Malad  by  D.  E.  and  C.  and  by  F.,  but  not  by  A.  or  U. 
B.  after  the  death  of  C.  for  breacb  of  the  covenant  lo  pay 

Fint,  that  the  ominian  of  A.  and  B.  lo  eiecule  tht 
■uiog  upon  il;  tbat  auch  otnitiion  did  not  amoutit  lo  a 
the  covenant  nied  upon  (lUpposiag  luch  Uital  failure  to 
«hat  the  covenant  to  pay  the  annuity,  and  ihoie  lor  qu 
were  not  mutual  and  drpendeat. 

Secoodly,  that  at  loMt  after  C.'t  death,  A.  koA  B.  n 
S.  bang  bIbo  dead)  for  nan-payment  of  the  annuity,  tb 
>MM  waa  entered  into  both  by  and  to  C. 


^M 
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James  Gumeyj  the  plaintiffs  brought  into  court:  and  18S1. 
the  declaration  stated  that  by  the  said  indenture  the  """""" 
said  Joseph  and  Charles  Potdton^  and,  it  was  therein  _agaimt 
allegedly  the  said  James  Gumey,  all  since  deceased,  at 
the  request  of  the  said  Charles  Stevens  (testified  by  his 
becoming  a  party  to  the  instrument),  did,  and  each  and 
every  of  them  did  covenant  to  and  with  the  plaintiffs 
and  the  said  Frances  Rosej  and,  it  was  in  the  said  in- 
denture  alleged^  the  said  James  Gumey,  that  Stevens 
should  pay  an  annuity  to  William  and  Frances  Rose 
half-yearly,  during  the  life  of  Frances^  and  should  make 
a  certain  proportional  payment,  in  respect  of  such 
annuity,  to  William  Rose^  if  he  survived  Frances,  and 
she  died  during  the  half  year.  Breach,  nonpayment  of 
the  annuity  and  of  the  proportional  sum  after  the  death 
of  Frances.  The  defendants,  after  praying  oyer  of  the 
deed,  ivhich  was  accordingly  set  out,  pleaded  several 
pleas,  averring  that  the  plaintiff's  Rose  and  liliite  never 
executed,  nor  did  either  of  them  ever  execute  the  sup- 
posed indenture  or  any  counterpart  thereof;  and  as  a 
further  plea,  that  James  Gumey  in  the  indenture  de- 
scribed as  of  the  second  part,  and  James  Gumey  therein 
described  as  of  the  third  part,  were  one  and  the  same 
person  ;  and  that  the  said  James  Gumey  did,  in  the  life- 
time of  all  the  parties,  execute,  seal,  and  deliver  the  said 
indenture,  and  become  a  party  tliereto.  To  these  pleas 
there  was  a  general  demurrer.    Joinder  in  demurrer. 

The  indenture  set  out  on  oyer  recited  the  will  of 
Thomas  Stevens,  the  first  husband  of  the  said  Frances 
Rose,  whereby  he  bequeathed  the  stock,  crops,  &c.  of  a 
certain  farm  holden  by  him,  to  the  said  Frances,  the 
said  Edward  Sheate  White,  and  the  said  James  Gumey, 
(whom  he  appointed  his  executrix  and  executors,)  in 
trust  that  White  and  Gumey  should  permit  Frances  to 

hold 
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1831.        hold  and  enjoy  the  same  as  in  the  will  was  directed; 
and  there  was  a  codicil,  also  set  out,  directing  that  if 

agnmsi        Frances  should  many  again,   she  should  immediately 
give  up  the  farm  to  the  testator's  son,  the  said  Charles 
Stevensj  on  the  terms,  and  provided,  that   he  should 
secure  to  her  an  annuity  of  20/.  during  her  life,  and 
give  security  to  the  trustees  for  payment  of  certain 
legacies  left  in  the  will.     It  was  then  farther  recited 
that  the  said  Frances  had  since  the  testator's  death, 
intermarried   with   the   said    WiUiam  Soscj    and    that 
Charles  Stevens^  the  son,  had  thereupon  requested  Rose 
and  his  wife,  and  the  said  E*  S.  White  nnd  James  Gurney^ 
to  surrender  the  farm  to  him,  upon  Joseph  and  Charles 
PouUofi  and  James  Gtimey  becoming  sureties  to  them 
for  the  payment  of  the  annuity  and  fulfilment  of  the 
other  terms  of  the  will;    to  which   request   they  the 
said  W.  Rose  and  Frances  his  wife,  E.  S.  White  and 
James  Gwrney^  ^*  had  mutually  consented  and  agreed." 
And  it  was  therefore  witnessed  by  the  said  indenture 
that   ^^  in  consideration  of  the  covenants   thereinafter 
entered   into   by   the   said    William   Rose  and  Fremces 
his  wife,  E.  S.  White  and  James  Gtwncy^  and  in  further 
consideration  of  the  sum  of  ten  shillings "  by  them  or 
one   of  them  paid    to   each  of  them  the  said  Joseph 
Potdton^  Charles  Poulton^  and  James  Gumej/j  the  receipt 
of  which  they  Tespectively  acknowledged,  they  the  said 
J.  and  C  Potdton   and  James  Gumei/j  at   the    request 
of  the  said  Charles  Stevens^  testified   by  his   executing 
the  indenture,  did,  and  each  and   every  of  them  did 
covenant  to  and  with  Rose  and  his  wife,   White^  and 
James  Gumej/,  and  each  of  them,  that  Stevens  should 
pay  the   said   annuity   of  20/.   to  Rose  and    his  wife, 
and  a  proportional  sum  to  Rose  in  case  of  his  wife's 
dying  in  the  course  of  the  half  year,  and  his  surviving 

her, 
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her,  and  should  also  fulfil  the  other  directions  of  the  will.        ]  831. 
It   was  further  witnessed   that  Rose  for   himself  and 

ROSK 

his  wife,  and  also  E.  S.  White  and  James  Gtimey^  each  jagpinat 
and  every  of  them  for  himself  only,  did  covenant  to 
and  with  Charles  Stevens^  and  to  and  with  J.  and  C. 
Potdton^  and  James  Gumey^  that  Stevens  should  quietly 
enjoy  the  farm,  &c.  without  interruption  from  Rose  and 
his  wife,  White  and  James  Gumey^  or  any  or  either  of 
them,  or  any  claiming  under  them,  and  that  Rose  and 
his  wife.  White  and  James  Gumcy^  would  execute  an 
assignment  of  the  lease  to  Stevens  when  required.  The 
deed  was  signed  and  sealed  by  Charles  Stevens^  J,  and 
C.  Poulton,  and  James  Gumey^  but  by  no  other  person. 

R,  Bayly  in  support  of  the  demurrer.  It  is  no  ob- 
jection to  the  right  of  the  plaintifis  to  recover,  that  they 
did  not  execute  the  deed.  ^*  If  one  party  executes  his 
part  of  an  indenture,  it  shall  be  his  deed,  though  the 
other  docs  not  execute  his  part."  Com,  Dig.  Fait^  (C)  2. 
Parties  named  with  others  in  a  covenant  as  covenantees, 
although  they  did  not  seal,  may  join  in  an  action,  Ver^ 
non  V.  Jefferys  {a) ;  and  those  who  may,  must  join,  Petrie 
V,  Bury  (6).     (Here  he  was  stopped  by  the  Court) 

Richards  contra*  The  covenants  by  Joseph  and 
Charles  Potdton  and  James  Gumey^  were  in  consider- 
ation of  the  covenants  after  mentioned,  which  were  to 
be  entered  into  by  William  and  Frances  Rose^  White^ 
and  Gumeyy  for  securing  possession  of  the  farm  to 
Stevens.  Those  covenants  never  having  been  entered 
into,  the  consideration  fails ;  and  it  is  laid  down  in 
Com.  Dig.  Covenant,  (F).  that  "If  the  foundation  of  the 
covenant  fails,  the  covenant  also  fails :  as,  if  a  lease  be 

fa)  2  Slra,  1146.  (6)  3  P.  4-  C  553. 

agreed 


POULTON. 


826  CASES  IN  MICHAELMAS  TERM 

1831.       agreed  on  and  the  lessee  executes  his  part,   bat  the 
—■""^       lessor  does  not  execute  his  part,  whereby  there  is  not 

Ron  1    1   •        i_ 

agamti  any  lease;  the  covenants  in  the  indenture  sealed  by  the 
lessee,  and  also  the  bond  for  performance  of  covenantSy 
are  void;"  to  which  point  Soprani  v.  Skurro{a)  is  cited, 
and  that  case  was  recognized  in  Capenhttrst  v.  Capen' 
hurst  (i).  In  Glazebrook  v.  Woodraw  (c),  the  plaintiff 
covenanted  to  convey  his  property  in  a  school-house  to 
the  defendant  on  or  before  the  1st  of  August  1797,  and 
to  surrender  the  same  on  or  before  the  24tli  of  June 
1796,  and  in  consideration  thereof,  the  defendant  cove- 
nanted to  pay  him  120/.  on  or  before  the  said  1st  of 
August.  The  plaintiff  sued  the  defendant  for  non-payment 
of  the  money,  but  it  appearing  that  the  plaintiff  himself 
had  not  executed  a  conveyance  of  the  property,  (though 
he  had  delivered  possession,}  it  was  held  that  he  could 
not  recover.  So  here,  the  parties  whom  the  defendant 
represents,  entered  into  a  covenant  for  payment  of  an 
annuity,  but  nothing  has  been  executed  by  the  other 
parties  to  give  him  a  cross-remedy  for  any  failure  in 
what  was  to  be  performed  by  them.  It  is  not  even 
averred  in  the  declaration  that  Stevens  had  possession  of 
the  property,  or  derived  any  benefit  whatever  from  the 
deed.  It  may  be  that  Rose  and  fV/iite  refused  to  execute 
the  deed ;  and,  in  such  a  case,  the  Court  would  surely 
not  enforce  it  in  their  favour  against  the  other  parties. 

The  other  objection  is,  that  James  Gumej/y  who  is 
one  of  the  covenantors  in  this  deed,  is  also  a  cove- 
nantee: and  it  is  well  established  that  a  man  cannot 
sue  himself,  Mqffatt  v.  Fan  MiUingen  (//),  Bosanquet 
V.  Wray{e).    It  is  true,  Gumey  is  dead,  but  that  can 

(fl)   Yei9.  18.  {b)  Sir  T,  Ray.  27. 

(c)  8  T.  R.  566.  (<0  2B.t  P.  184.  n.  (c). 

(0  6  TVniftf.  597. 

make 
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make  no  difference.     This  deed  was  to  secure  an  an-        1831. 
nuity  for  the  life  of  Frances  Roses  its  validity,  or  ca-  - 

i»        •  Rom 

pability  of  being  enforced,  cannot  have  been  meant  agamt^ 
to  depend  on  the  life  of  any  of  the  other  parties. 
[Lord  Tenterden  C.  J.  The  covenant  is  joint  and  se- 
veral. Why  should  not  any  of  the  covenantees  sue 
alone  ?  Parke  J.  Or  all  the  covenantees  sue  a  single 
covenantor?]  De  Tastet  v.  ^uvm{a)  is  an  authority 
against  such  an  action.  [Parke  J.  There  the  cove- 
nantees were  jointly  interested.  If  in  that  case  a  surety 
had  been  introduced,  who  had  bound  himself  jointly 
and  severally  with  the  covenantor,  the  question  would 
have  been  like  the  present.]  Even  in  such  a  case,  if 
one  covenantor  were  sued  and  compelled  to  pay  da- 
mages, he  would  be  entitled  to  contribution  from  the 
others:  so  that  a  covenantee,  situated  as  Gumey  was 
here,  would,  on  the  one  hand,  be  suing  a  party  who 
was  surety  together  with  himself,  and  on  the  other, 
would  be  liable  to  such  surety  for  contribution.  And 
this  was  a  reason  assigned,  in  Teague  v.  Hubbard  (£), 
for  the  judgment  of  the  Court,  that  an  indorsee,  mem- 
ber of  a  company,  could  not  recover  upon  bills  of 
exchange  against  the  drawer,  who  was  also  a  member. 
It  cannot  be  argued  that  the  plathtiffs,  by  rejecting 
Gumey  as  a  covenantor,  could  deprive  the  other  parties 
of  their  right  to  contribution  from  him.  It  is  true, 
Gumey  is  now  dead,  but  the  argument  on  the  other 
side,  if  maintainable,  must  go  the  whole  length  of  shew- 
ing that,  even  in  his  lifetime,  his  covenant  might  have 
been  left  out  of  consideration.     \Parke  J.     If  this  could 

(a)  \B,^A,  66'l.  (0  8^.  4*  C.  345. 

Vol.  II.  3  H  not 
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1831.  not  be  done  in  his  lifetime,  it  does  not  follow  tkatil 

"  iniglit  not  after  his  death,  Richards  v.  Richards  {a). 

agaimt 


IL  Bayfy  in  reply.  It  is  true,  as  laid  down  in  the 
which  have  been  cited,  that  a  man  cannot  see  himsdE 
But  neither  can  he  covenant  with  himself;  and,  therefora^ 
the  supposed  covenant  to  which  Gumey  is  a  party  might 
be  treated  as  a  nullity  as  far  as  he  was  concerned.  The 
declaration  meets  this  view  of  the  case.  As  to  the 
objection,  that  the  plaintiff  did  not  execute  the  indenturci 
the  consideration  for  the  present  covenant  is,  in  sob- 
stance,  that  Rose  and  his  wife^  White,  and  Gumey,  had 
assented  to  Sievens^s  request  to  have  the  farm  surrendered 
up  to  him.  It  is  a  past  consideration ;  that  in  Glate^ 
brook  V.  Woodraa>{b)  was  future,  and  never  took  eflfect; 
and  there  is  the  same  distinction  between  the  present 
case  and  others  which  have  been  cited.  Any  objectioo, 
merely  founded  on  the  non-joinder  of  one  covenantes> 
should  have  been  taken  in  abatement. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  The  first  objection  to 
his  claim  is,  in  substance,  that  there  has  been  a  failure 
of  consideration  for  the  covenant  on  which  this  action  is 
brought.  Whether  an  entire  failure  of  consideratioa 
will  in  all  cases  relieve  a  party  from  the  obligation  of  his 
deed,  it  is  not  necessary  at  present  to  enquire.  In  the 
case  of  a  lease  not  executed  by  the  lessor,  it  certainly 
does,  because,  in  default  of  such  execution,  there  is  no 
lease.     But  here  the  whole  consideration  has  not  faUed. 

(a)  ADt^  447.  (b)  8  7.  B.  506. 

The 
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The  deed  set  oat  on  oyer  recites,  that  Stevens  had  ap«        18dL 
plied  to  Bose  and  his  wife,  fVhite  and  Gumey^  to  sur-  " 

Ron 

render  the  farm  to  him,  upon  security  given  for  payment  jgauut 
of  the  annuity,  and  that  they  had  consented  and  agreed. 
This  agreement  is,  in  fact,  part  of  the  consideration.  In 
the  deed  it  is  certainly  expressed,  that  the  covenants 
made  by  the  Poultotis^  together  with  Gumey^  are  in  Con- 
sideration of  the  covenants  entered  into  by  Bose  and  bis 
wife.  White  and  Gumey,  and  of  105.  It  would  have 
been  more  artificial  to  say,  **  in  Consideration  of  the 
premises,  and  of  10& ;"  but  the  meaning  is  clear.  The 
cases  cited,  in  which  covenants  have  been  entered  into 
in  contemplation  of  a  lease  to  be  granted,  do  not  apply : 
h^re  the  covenantors  have  in  part  had  the  benefit  of  the 
consideration.  It  cannot  be  said  that  the  whole  has 
feiled,  because  a  covenant  for  quiet  enjoyment  was  not 
dply  executed.  Then  as  to  the  second  point  The 
covenant  on  which  this  action  is  brought  was  made  to 
Bose  and  his  wife^  White  and  Gfurfi^^,  jointly  and  severally. 
The  action  is  brought  by  Bose  and  White  jointly ;  they, 
therefore,  treat  it  as  a  joint  covenant :  if  it  were  several 
they  could  not  sue  together.  But,  considering  the  cove- 
nant as  joint,  no  objection  arises  from  Gumey  having 
been  a  party  to  it,  though  he  was  also  a  covenantor. 
His  death  removes  any  difficulty  as  to  contribution,  and 
leaves  no  incongruity  in  point  of  form.  The  case  is 
not  so  strong  as  that  of  Bichards  v.  Bichards  (a)  j  for  it 
was  held  there,  that  a  married  woman,  to  whom  a  joint 
and  several  note  had  been  given  by  her  husband  and 
two  other  persons,  might,  on  his  death,  sue  the  other 
parties  upon  it;  and,  further,  that  the  statute  of  limit- 

{a)  Antd,447. 

3  H  2  ations 
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atioiu  did  not  begin  to  run 
the  fausband  was  dead. 

Pabke  J.  As  to  the  obji 
(with  the  exception  of  Gurn 
denture ;  in  Clement  v.  Henl 
for  argument,  that  if  an  ini 
made  between  A,  and  B^  oi 
D.,  on  the  other,  and  there  f 
and  A.  alone  seals  on  the  < 
the  other,  but  it  li  expressec: 
that  A.  and  B,  covenant  an 
such  a  case  A.  and  B,  may  j 
and  D.  for  breach  of  one  of 
ficutty  is  suggested  here,  I 
upon  is  made  in  consideratii 
afler  entered  into  by  the  othi 
is  giving  to  a  "  cunsideratii 
tion;  an  operation  which  tl 
to  have.  In  actions  upon  i 
consideration  is  not  maleri 
this  case,  it  has  not  totally 
jection  prevailed,  there  is  h 
deed  is  set  out  on  oyer, 
succeed  if  he  did  not  distil 
venants  on  his  part  had  1 
gard  to  the  other  objection  j 
to  the  covenantees  joindy  an 
plaintiff  and  Gum^  had,  i 
their  own :  if  they  sued  togel 
as  trustees  for  the  person  r 
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not  see  why  such   an   action   might  not  have  been        1831. 

brought  by  the  three  trustees  in  the  lifetime  of  Gumey,  "^ 

But,  he  being  dead,  the  case  &lls  within  the  authority  J^^^ 
of  Bichards  v.  Richards,  (a) 

Taunton  J.  There  is  a  well-known  distinction  be- 
tween  cases  where  the  consideration  for  doing  a  thing 
is  the  doing  of  some  other  thing,  and  where  it  is  merely 
the  covenanting  to  do  such  thing.  Glazebrook  v.  Wood- 
raw  {b)  was  a  case  of  the  former  kind ;  and  the  cove- 
nants there  were  considered  as  mutually  dependent. 
But  in  this  indenture  the  covenantors  bind  themselves 
in  consideration  of  the  covenants  thereinafter  entered 
into  by  the  other  parties,  and  of  ten  shillings.  Tiie 
**  covenants  thereinafter  entered  into"  were  not  a  con- 
dition precedent,  but  were  independent  covenants ;  and 
there  was  not  a  total  failure  of  consideration ;  at  least 
the  ten  shillings  were  received.  As  to  the  second  point, 
I  think  no  objection  arises  from  Gurney  being  one  of 
the  covenantees.  Taking  the  covenant  as  one  made  to 
them  jointly,  upon  his  death  the  remedy  survives  to  the 
other  two;  and  there  is  then  no  incongruity  in  their 
availing  themselves  of  the  joint  remedy,  though  against 
parties  with  whom  Gurney  joined  as  a  covenantor. 

Patteson  J.  I  am  of  opinion  that  there  was  not  a 
total  failure  of  consideration  between  these  parties;  and 
if  there  had  been,  the  cases  cited  on  that  head  do  not 
apply:  for  they  are  all  cases  in  which  a  lease  was  in 
contemplation,  and  where,  in  consequence  of  the  non- 
execution,  the  relation  of  landlord  and  tenant  never  was 

(a)  Ant^  447.  (6)  8  T.  It.  366. 

3  H  3  created. 
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1831^       created.  In  Glazebrook  v.  Woodram  (a)  the  coyenants  wer 
~  mutual  and  dependent :  here  the  very  expression,  •*  ii 

offmu  consideration  of  the  covenants  hereinafter  entered  into^ 
excludes  the  supposition  that  any  thing  future  was  ii 
contemplation,  on  which  the  performance  by  the  Pod 
Urns  and  Gumey  of  their  covenants  was  to  depend, 
do  not  see,  therefore,  how  it  is  possible  to  say  that  tb 
covenants  in  this  deed  were  mutual  and  dependent.  0 
the  other  point,  I  think  no  objection  arises  to  this  sc 
tion  from  Gumey  having  been  a  covenantor  as  wdl  a 
covenantee,  for  the  reasons  already  given. 

Judgment  for  the  Plaintiff 

(a)  8  T.  R.  S66. 
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Jefferys,  Gentleman,  one,  &c.,  against  Gurr,  ^ii^'^y*  ^ 
Treasurer  of  the   Guardians  of  Chatham 
Poor. 

A  SSUMPSIT  for  money  lent  to  the  ffuardians  of  By  an  act, 

Chatham  poor  ,by  the  plaintiff;  and  for  money  paid  for  enlarging 
for  their  use,  and  had  and  received  by  them  for  the  plain-  of  theparish  of 
tiff's  use.     Plea,  the  general  issue.     At  the  trial  before  ^f^^^ 
Alexander  C.  B.,  at  the  Spring  assizes  for  the  county  of  **"«r*^°  ."•"''^» 

^  f      Q  J         nn^  their  »uc- 

Kent  1829,  a  verdict  was  entered  for  the  plaintiff  for  c«80f»,were 

appointed 

1115/.  125.  4^/.,  subject  to  the  opinion  of  this  Court  on  guardians  of 

the  poor  in  C, 
the  lollowing  case  :  —  and  trustees  for 

22.  Watts^  by  his  will,  dated  1579,  left  certain  monies  in  execution; 
to  be  placed  out  at  interest  by  the  mayor  and  citizens  of  that  there  might 
BochesleTj  and  the  interest  and  profits  to  be  employed  for  ^^^^^^ 
the  support  and  augmentation  of  an  alms-house  then  g"*'^»*j>»» 

*^*^  ^  and  to  keep  up 

erecting  in  that  city,  and  for  the  reception  and  relief  of  the  specified 

"  "^  *  number,  it  was 

provided,  that  eight  should  go  out  of  oflSce  yearly,  and  that  the  parishioners  should  re- 
elect the  same  persons,  or  other  inhabitants  of  the  parish  in  their  stead.  By  other  sections 
the  guardians  were  empowered  to  raise  money  by  mortgage  or  grant  of  annuity,  to  pur- 
chase land,  and  to  take  a  conveyance  to  themselves  and  their  tuccestort :  and  they  were  to 
sue  and  be  sued  in  the  name  of  their  treasurer  for  the  time  being,  who  was  to  be  reimbursed 
by  the  guardians  all  costs  and  damages  to  which  he  should  be  put  as  plaintiff  or  defendant 
in  such  action. 

A.  was  treasurer  to  the  said  guardians  under  the  provisions  of  the  act  from  1805  till 
181],  and  from  1811  to  1828. 

By  a  decree  of  the  Court  of  Chancery  in  1808,  the  parish  of  C  was  adjudged  to  be 
entitled,  in  respect  of  such  part  of  it  as  was  within  the  city  of  RocheMer,  to  two  thirty- 
second  parts  of  certain  revenues  bequeathed  for  the  use  of  the  poor  of  that  city,  and  a  sum 
of  \l\5i»  was  paid  over  to  ji.  as  such  treasurer,  on  that  account.  That  sum  he,  by 
order  of  the  then  guardians,  paid  over  to  them  in  1832,  and  they  applied  it  to  the  use  of 
the  poor  of  the  whole  parish.  On  the  petition  of  the  inhabitants  of  that  part  of  the  parish 
which  was  within  the  city  of  Rochester,  the  plaintiff,  after  he  ceased  to  be  treasurer,  was 
ordered  by  the  Court  of  Chancery  to  pay  the  above-mentioned  sum  which  he  had  received 
as  treasurer,  into  Court,  in  order  that  it  might  be  applied  to  the  exclusive  use  of  Chatham 
intra.  He  accordingly  paid  the  amount,  and  brought  an  action  against  the  guardians  to 
recover  it : 

Held,  that  the  guardians  were,  for  the  purposes  of  suing  or  being  sued,  in  the  nature 
of  a  corporation,  and  that  A.  was  entitled  to  recover  in  an  action  against  the  now  treasurer 
the  sum  paid  by  him  into  the  Court  of  Chancery,  as  money  paid  to  the  use  of  the 
guardians. 

3  H  4  poor   f  ^at,  J^^l 
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1831. 


Jkpfxiits 
againa 

GUKR. 


poor  travellers  in  the  said  house.     And  further,  to  sup* 
port  the  said  house,  and  to  purchase  stuff  to  set  the  poor 
of  the  city  to  work,  he  gave  the  mayor  and  citizens 
all  other  his  lands,  tenements,  and  estates  for  ever.    The 
revenues  of  the  charity  having  increased,  the  parishes  of 
St.  Margaret  and  Stroodj  which  were  partly  within  the 
liberties  and  precincts  of  Rochester^  in  the  year  1672 
complained  in  Chancery  that  they  had  no  share  of  Mr. 
Watts^s  charity,    and  upon   that  complaint,   were    ad- 
judged by  the  Court  to  be  entitled  to  a  certain  share  of 
the  rents  and  profits  arising,  and  to  arise,,  from  the  said 
estates.      In   1802,  an   act  of  parliament  was  passed 

• 

(42  6.  3.  c.  56.y  public  local  act,)  for  the  better  relief  of 
the  poor  of  the  parish  of  Chatham^  which  act  nominated 
and  appointed  certain  persons  and  their  successors  (to 
be  elected  as  therein  mentioned ),  guardians  of  the  poor 
of  the  said  parish,  and  trustees  for  putting  that  act  in 
execution  (a).     In   May  1805,   the  plaintiff  was   duly 

elected 


(a)  By  section  1.  the  perpetual  curate  of  the  parish  of  Chatham^  such 
justices  of  the  peace  for  the  county  of  Kent  as  should  be  resident  in  the 
said  parish,  the  lord  or  lady  of  the  manor  and  hundred  of  Chaiknm^  the 
resident  commissioner  of  his  Majesty's  dock-yard  in  the  said  parish,  the 
resident  storekeeper  of  his  M ijesty's  ordnance,  the  high  constable  of  and 
for  the  manor  and  hundred  of  Chatham,  and  the  churchwardens  and 
OTerseers  of  the  poor  of  the  said  parish,  and  every  and  each  of  them 
respectively  for  the  time  being,  and  twenty-four  other  persons  therein 
named,  and  their  successors  (to  be  elected  in  manner  thereinaAer  men- 
tioned), were  nominated  and  appointed  guardians  of  the  poor  of  the  parish 
of  Chatham,  and  trustees  for  putting  the  act  in  execution. 

By  sect.  2.,  that  there  might  be  an  impartial  succession  of  guardians 
chosen  out  of  the  inhabitants  of  the  said  parish,  and  in  order  to  keep 
up  the  number  of  twenty-four  (exclusive  of  the  persons  who  were  to  be 
guardians  in  right  of  their  office  or  station) ,  it  was  further  enacted,  that 
eight  should  go  out  yearly,  and  the  parishioners  should  either  re-elect 
the  same  persons  or  other  persons,  inhabitants  of  the  parish,  in  their  stead, 
who  should  be  joined  with  the  remaining  guardians,  and  have  the  same 
power  and  authority. 

Sect. 
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elected  treasurer  to  the  guardians  of  the  poor  pursuant 
to  the  act|  and  continued  to  hold  that  office  till  the 
1st  of  June  181 L     In  May  1820  he  was  again  elected 

Sect.  4.  provided  for  supplying  Taamdes  bj  death  of  any  guardian  or 
bis  leaving  the  parish,  &c.,  and  for  regulating  the  elections. 

By  sect.  8.  all  messuages,  lands,  &c  goods,  chattels,  and  effects  which 
the  minister,  churchwardens  and  overseers,  or  other  persons  were  entitled 
to  or  possessed  of  in  trust  for  the  parishioners  for  the  use  of  the  poor,  were 
after  the  passing  of  that  act,  in  like  manner  to  be  possessed  by  and  belong 
to  the  guardians  upon  the  trusts  in  that  act  contained. 

By  sect.  9.  lands  and  money  coming  to  the  churchwardens  or  overseers, 
or  to  trustees,  for  the  use  of  the  poor,  by  any  will  or  deed,  were  to  be 
conveyed,  assigned,  and  paid  to  the  guardians  or  their  treasurer,  to  be 
applied  to  the  appointed  uses,  provided  that  the  guardians  might  permit 
the  then  trustees,  treasurers,  &c  to  continue  in  the  management  of  any 
trust  estate  or  fund,  for  such  time  as  the  guardians  and  their  successors 
should  think  fit.  . 

By  sect.  18.  the  guardians  were  empowered  by  writing  under  their  hands 
to  direct  the  treasurer  from  time  to  time  to  pay  all  sums  of  money  by  him 
received  on  account  of  the  poor's  rate,  or  on  account  of  the  poor  of  the 
said  psrish,  and  applicable  to  the  relief  thereof,  to  such  persons  and  in 
such  manner  as  they  should  think  necessary  and  expedient  for  the  purposes 
of  the  act;  and  the  treasurer  was  authorised  and  required  to  pay  the  same 
accordingly;  which  sums  so  paid  should  be  allowed  him  in  his  accounts. 

By  sect.  S7.  the  guardians  were  authorised  to  purchase  lands,  not  ex- 
ceediog  two  acres,  and  to  take  a  conveyance  thereof  to  them  and  their  suc- 
cessors, and  to  erect  a  workhouse  thereon. 

Sect.  28.  enabled  them  to  uke  grants  of  waste  lands  Ibr  the  benefit  of 
the  poor,  to  the  guardians  and  their  successors  for  ever. 

And  by  sect.  52.  they  might  contract  (in  writing)  for  the  adding  to, 
altering,  repairing,  or  furnishing  any  poor.house  or  workhouse  for  the 
parifth. 

By  sect.  36.  they  were  authorized  to  borrow  money  by  mortgage  of 
the  before  mentioned  estates  and  the  poor's  rates.  And  by  sect.  37.,  to 
grant  annuities  for  the  purposes  mentioned  in  the  act,  such  annuities  to 
be  paid  out  of  the  rates  thereinbefore  mentioned. 

By  sect.  39.  it  was  enacted,  that  the  guardians  might  sue  and  be  sued 
in  the  name  of  thrir  treasurer  for  the  time  being,  provided  that  every 
such  treasurer,  in  whose  name  the  action  or  suit  should  be  commenced, 
prosecuted,  or  defended,  should  always  be  reimbursed  and  paid  out  of 
the  monies  to  be  received  by  the  guardians  by  virtue  of  that  act,  all  such 
costs,  charges,  damages,  and  expenses  as  he  should  be  put  to  or  become' 
chargeable  with  by  reason  of  his  being  so  made  plaintiflTor  defimdant 


1831. 

Jfrna-ra 

againtt 
Guas. 


treasurer, 
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1831.       treasurer,  and  he  cootinued  in 

Jprii  1888,  when  l»e  reaigaed 

aff^mt  the  defeodoot,  who,  at  the  tii 
brought,  continued  to  be  trcBsi 
In  Jtme  1808,  the  plainttf 
liitloD  and  order  in  writing 
the  poor,  and  u  their  treas 
their  solicitor  in  the  matter), 
Chancer;  in  the  name  of  tht 
on  his,  the  plaintiff's,  relation 
the  major  and  citizens  of  R 
wardens  and  overseers  of  the 
St.  Nicholas,  St.  Margaret,  an 
ticipate  in  the  rents  and  pro 
respect  of  so  much  of  the  as 
WBs  within  the  liberties,  &c 
decree  thereupon  made,  the  p 
entitled  to  two  thirty-second  p 
and  profits ;  and  by  two  ordei 
in  the  suit,  made  llth  of  Man 
the  sums  of  620/.  18j.  and 
spectively  two  thirty-second  p 
from  the  annual  revenues  of 
to  be  paid  to  the  treasurer  of 
of  the  parish  of  Chatham,  th 
funds  then  in  court,  and  the  li 
in  the  hands  of  the  mayor  an 
as  treasurer  of  the  guardians, 
court,  and  from  the  mayor  an 
Juljf  and  September  1823. 

In  October  1822  the  inhah 
parish  of  Chatham  which  lies  » 
of  Rochester,  andis  called  Ch 
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to  the  guardians  of  the  poor  of  the  parish  of  Chatham  for        18S1  • 
the  time  being,  and  the  plaintiff  as  their  treasurer,  to      jMrmirs 
iipply  the  whole  of  the  monies  received  and  to  be  re*        ^oM 
oeived  by  them  in  respect  of  Watt/s  charity  to  the 
exclusive  benefit  of  that  part  of  the  parish  of  Chatham 
lying  within  Rochester^  and  not  for  the  benefit  of  the 
parish  at  large.    The  guardians,  at  a  meeting  held  in 
Ikcember  1822,  required  the  plaintiff  to  pay  over  to 
them  the  sums  so  by  him  received ;  and  the  plaintiff 
thereupon  apprized  them  of  the  notice  he  had  received, 
but  the  guardians  insisted  on  his  paying  over  the  monies 
as  required  by  them.     The  plaintiff  then  requested  the 
guardians,  in  case  of  his  paying  over  the  monies,  to  set 
them  apart,  or  invest  them  as  they  should  think  proper, 
until  the  question  of  their  application  should  be  settled ; 
but  the  guardians  refused  to  do  either,  and  made  an 
order  upon  him  to  pay  the  monies,  and  gave  him  a  dis^ 
charge  for  so  doing.    The  money  being  accordingly 
pqid  over  by  the  plaintiff  to  the  guardians,  was  mixed 
with  their  general  funds,  and  expended  in  the  g^ieral 
maintenance  of  the  poor  of  the  whole  parish  of  Chatham^ 
there  being  only  one  workhouse,  and  one  fund  for  the 
ipaintenance  of  the  poor.     The  whole  sum  was  so  ex- 
pend^ within  a  few  months  after  payment  of  it  by  the 
plaintiff,  the  trustees  judging  that  they  could  not  legally 
make  a  rate  upon  the  inhabitants  with  such  a  balance  in 
their  hands.     On  the  14th  of  May  1823  certain  in* 
habitants  of  Chatham  intra  petitioned   the  Chancellor 
to  declare  that  the  two  thirty-second  parts  of  the  yearly 
produce  of  Watts*3  charity  ought  to  be  applied  to  the 
benefit  of  the  poor  of  that  district,   and  to  appoint 
trustees  and  receivers  of  the  same,  and  to  order  the 
said  sums  received  by  the  plaintiff  as  treasurer  of  the 
guardians  of  the  poor  of  the  parish  of  Chatham  td  b^ 

paid 
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1831.        paid  to  such  trustees;  and  being  upon  such  petition 
""""""       declared  entitled  to  the  exclusive  benefit  of  the  said 

Jefferts 

againu  two  tbirty-secoud  parts,  they  obtained  from  the  Master 
of  the  Rolls  (in  June  1828)  an  order  upon  the  plaindfi 
to  pay  into  court  the  said  two  sums  of  620/.  18^.  and 
494/.  145.  4(f.,  which  he  accordingly  did,  and  the  same 
were  afterwards,  under  the  direction  of  the  Court  of 
Chancery,  applied  for  the  benefit  of  the  inhabitants  of 
Chatham  intra.  This  action  was  brought  to  recover  the 
amount. 

Campbelly   for   the   defendant,   being   asked    by  the 
Court  what  were  the  objections  to  the  action,    stated 
them   as   follows :  —  First,   as   the  guardians   are  not 
a  corporate  body,   and  as  the  action  must  be  consi- 
dered to  be  brought  against  the  persons   who  were 
guardians  when  it  was  commenced,  the  present  guard* 
ians  are  not  liable  for  the  sum  now  claimed, -as  money 
had  and  received  by  them.     For  it  does  not  appear  that 
any  person  who  was  guardian  when  the  money  was  re- 
ceived was  also  guardian  when   the  action  was  com- 
menced.    Secondly,  this  was  not  money  paid  at  the  re- 
quest of  the  present  guardians.     Thirdly,  neither  was  it 
even  the  plain tifiT's  money  which  he  paid  over,  it  was 
what  he  bad  received  from  the  Court  of  Chancery,  and 
the  mayor,  &c.  of  Rochester.     Fourthly,  it  was  a  pay- 
ment made  by  the  plaintifi*  in  his  own  wrong,  under  a 
mistake  of  law.     Fifthly,  this  money  has  been  expended, 
and  cannot  be  recovered,  so  that  the  judgment  would 
be  a  nullity,  for  the  treasurer  is  not  personally  liable^ 
since  by  s.  39.  he  is  to  be  reimbursed  all  damages,  and 
expenses  he  shall  be  put  to,  out  of  the  monies  received 
by  virtue  of  the  act:  and  it  is  clear  the  guardians  cannot 
make  a  rate  for  the  costs  and  damages  of  this  action. 

Piatt 
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Plait  for  the  plaintiff.     The  plaintiff  is  entitled  to       I8S1. 

maintain  this  action.     In  the  first  place,  the  guardians       ' 

of  the  poor,  if  not  a  corporation,  are,  at  least,  a  con-        agnmu 
tinning  body  for  all  the  purposes  of  the  local  act.     It  is  ^ 

not  even  necessary  that  the  individual  members  should 
be  changed  from  year  to  year.     They  have  powers  given 
them  by  the  statute  for  certain  purposes,  which  cannot 
be  accomplished  unless  the  guardians  are  to  be  a.  con- 
tinuing body.     Those  purposes,  among  others,  are  the 
erecting  and  providing  a  workhouse,  by  section  27.; 
making  contracts  for  the  altering  and  repairing  of  the 
poor-house,  and  for  other  matters,  by  5.  32. ;  borrowing 
money  on   mortgage,   by  s.  36.,  and  the  granting  of 
annuities,  by  s.  37*      Even   if,   according  to  Taionei/s 
case  (a),  the  guardians  have  not  authority  to  make  a 
rate  to  reimburse  themselves  for  this  money  specific- 
ally, yet  they  are  not  bound  to  designate  the  purpose  in 
the  rate.     But  this  judgment  will  be  a  charge  upon  the 
defendant,  brought  upon  him  by  reason  of  his  being 
made  defendant.      He   will,  therefore,  clearly,  within 
section  39.,  be  entitled  to  be  reimbursed  by  the  guard- 
ians.    Then  it  is   said  that  the  first  payment  to  the 
guardians  was  made  by  the  plaintiff  in  his  own  wrong. 
But  by  the  eighteenth  section,  the  treasurer  is  to  pay 
the  monies  received  by'  him,  on  account  of  the  poor, 
as  the  guardians  shall  order  and  direct.     Accordingly, 
the  plaintiff  having  received  a  sum  of  money  on  ac- 
count of  the  poor,  the  guardians  order  and  direct  him 
to  pay  it  over  to  them.     He  was  bound  to  obey  them, 
and  did  so.     Afterwards  he  was  compelled  to  pay  back 
that  same  sum.      As  their  treasurer,  he  might  have 

(a)  2  SnUc,  551.     2  Ld,  Eaym,  lOOd. 

been 
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ISSl*  been  sued  for  this  money,  and  he  therefore  paid  k  for 
them  and  for  their  use.  If  he  had  continued  treasurer^ 
and  been  sued,  and  had  paid  it  after  the  actioD,  be 
could  have  been  reimbursed ;  so  he  may  alsa  under  the 
present  circumstances. 

Campbell  contra.  The  guardians  are  not  a  corpor- 
atioB.  It  is  said,  that  it  may  be  assumed  that  th^re  is 
no  change  of  persons,  but  the  guardians  are  to  be  cboseo 
yearly.  iTmmion  J.  They  may  be  rejected.}  iSgbt 
must  go  out  of  office  every  year.  Then  the  money  bdl 
and  received  by  the  guardians  in  1822  cannot  be  money 
bad  and  received  by  those  who  are  guardians  in  18S0. 
There  is  nothing  in  the  act  to  constitute  them  a.  corpor- 
ation ;  they  are  only  substituted  for  the  chnrchwardeos 
and  overseers  of  the  poor  who  perform  the  same  func- 
tions in  other  parishes.  [Lord  Tenterden  C.  J.  Th^ 
may  borrow  money  and  grant  annuities.]  Only  te 
the  purposes  of  the  act;  and  such  powers  are  given 
to  all  churchwardens  and  overseers  by  the  59  G.  5. 
c.  12.  No  doubt  a  corporation  may  be  created  by 
implication  without  charter  or  seal.  Conservators  cf 
the  River  Tone  v.  Ash  (a),  where  the  purposes  of  the 
appointment  cannot  be  carried  into  effect,  unless  they 
are  made  a  corporation.  But  that  is  not  the  case 
here :  and  it  would  be  hard  if  the  guardians  could  hdd 
the  present  inhabitants  liable  for  charges  incurred  by 
former  guardians  at  a  distant  period.  IPatUsonJ^  There 
is  a  clause  which  empowers  them  to  take  land  to  them 
and  their  successors.]  The  powers  granted  to  them  can 
only  apply  to  such  acts  as  they  are  authorized  to  do 
under  the  statute.     Then  this  is  not  money  paid  to  the 

(a)   10A^a549. 
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use  of  the  guardians;  tbey  did  not  direct  the  plainti£P  to        1831. 
refund.     Neither  was  it  his  money  which  the  guardians       , 
received  from  him  in  the  first  instance.     It  was  received        nsamat 
by  him  from  the  Court  of  Chancery,  and  he  was  wrong 
in  paying  it  over  to  the  guardians.    This  falls  within  the 
principle  of  the  cases  of  Bilbte  v.  Lumley  (a),  Brisbane 
V.  Dacres{b)j  and  Skyring  v.  Greenwood  {c),  and  being 
money  paid  under  a  mistake  of  law  is  not  recoverable. 
Then  as  to  the  reimbursement,  the  rate  cannot  be  laid 
for  a  purpose  which  may  not  be  expressed.    And  the 
guardians  could  not  make  a  rate  expressly  to  reimburse 
themselves  for  money  laid  out  eight  years  ago.    Rex  v. 
GoodcJuap  (d). 

Piatt  in  reply  was  stopped  by  the  Court 

Lord  Tenterden  C.  J.  No  one  can  doubt  that  in 
moral  justice  the  plaintiff  ought  to  recover ;  and  I  am 
glad  that  there  is  not  any  legal  objection  to  prevent 
him..  The  first  point  is,  that  the  guardians  of  the  poor 
are  not  a  corporation.  It  is  unnecessary  to  say  whe- 
ther, strictly  speaking,  and  for  all  purposes,  they  con- 
stitute a  corporation,  because  I  am  of  opinion  that  they 
are  so  in  substance  and  effect  for  all  the  purposes  of 
this  act  They  have  perpetual  succession ;  they  are  to 
continue  for  all  time;  they  may  take  land,  and  make 
contracts  which  shall  be  binding,  not  upon  themselves 
personally,  but  upon  the  persons  filling  the  office.  In- 
deed if  this  were  not  so,  no  one  would  accept  it  They 
are,  then,  in  the  nature  of  a  corporation  for  the  pur- 
poses of  the  act.     Then  as  to  the  plaintiff's  title  to 

(a)  2  East,  469.  (6)  5  Taunt.  143. 

(c)  4B.iC.  281.  {d)  6  T.  R.  159. 

reimburse- 
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18S1.       reimbursement.     Mr.  Jefferys  was  the  treasurer  of  th 
guardians.     He  preferred  an  information  in  the  Coar 

JXFriRTS 

a«otiui       of  Chancery  for  the  benefit  of  that  part  of  the  parisl 
which  was  within  the  liberties  of  Bochester^    praying 
that  a  certain  portion  of  the  charity  fund  should  be 
paid  to  them :  a  general  order  was  made  by  the  Court 
of  Chancery  to  pay  the  money  to  the  treasurer  of  the 
guardians  of  the  poor ;  but  no  direction  was  given  how 
it  was  to  be  applied.     The  guardians  ordered  him  to 
pay  it  to  them,  and  he  paid  it  to  them.     If  they  did 
not  apply  it  as  they  should,  I  do  not  see  how  he  ooald 
help  it.     Then  a  petition  was  presented  to  the  Lord 
Chancellor  on  the  part  of  the  specific  district  of  Chatham 
intra ;  and  the  Court,  thinking  the  money  ought  not  to 
have  been  applied  as  it  had  been,  ordered  the  plaintiff 
to  repay  it,  which  he  did.     Under  these  circumstances» 
I  think  he  must  be  considered  as  having   paid   that 
money  for  the  use  of  the  guardians  of  the  poor,  for 
it  was  money  which  they  ought  to  have  paid,  and  con- 
sequently that  he  is  entitled  to  recover  it.     Then,  it 
was  urged  that  the  defendants  had  no  means  of  re- 
imbursing the  plaintiff.    But  there  is  a  special  provision 
in  the  act  which  authorizes  the  guardians  to  reimburse 
the  treasurer,  out  of  the  monies  to  be  received  by  them 
under  the  act,  all  costs,  charges,  damages,  and  expenses 
which  he  shall  be  put  to  by  reason  of  his  being  made 
a  defendant.     Damages  and  costs  will  be  recovered  by 
this  judgment  against  the  defendant  who  is  treasurer, 
and  for  these  he  may,  by  the  terms  of  the  action,  be 
reimbursed.     I  do  not  know  that  the  guardians  may 
not  make  a  rate  specifically  entitled  for  this  purpose 
It  is  said  that  this  will  fall  hard  upon  the  present  in- 
habitants.    That  may  be  so.     But  the  inhabitants  of 

a  parish 
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a  parish  are  for  many  purposes  considered  as  a  con-        1831. 
tinning  body.     It  is  so  in  cases  of  actions  against  the        " 
hundred ;  and  where  the  collectors  of  land  or  assessed        againu 
taxes  are  found  deficient,  there  must  be  a  re-assessment, 
and  the  inhabitants  must  make  good  the  deficiencies, 
though  they  may  be  different  persons. 

Parke  J.  It  is  clear,  on  the  thirty-ninth  section, 
that  the  action  is  to  be  brought  against  the  person  who 
is  treasurer  at  the  time  when  it  is  so  brought.  The 
defendant  was  so  here.  Then  what  is  the  case  ?  The 
plaintiff,  by  compulsion  of  law,  paid  money  which  ought 
to  have  been  paid  by  third  persons.  The  money  being 
iu  his  hands  as  treasurer,  an  application  was  made  by 
the  solicitors  of  the  district,  claiming  it;  but  he  was 
compelled  to  pay  it  over  to  the  trustees  his  masters. 
Proceedings  were  afterwards  taken  against  him,  and, 
as  between  him  and  his  masters,  they  ought  to  have 
vepaid  it,  but  they  did  not.  He  was  compelled  to  pay  it, 
and  he  can  now  recover  it  from  the  guardians,  who  will 
have  no  difficulty  in  reimbursing  themselves. 

Taunton  J.  Without  considering  for  what  purposes 
the  guardians  of  the  poor  under  this  act  constitute  a  cor- 
poration, I  am  of  opinion  that,  for  the  purpose  of  suing 
and  being  sued  in  the  name  of  their  treasurer,  they  are 
in  the  nature  of  a  corporation,  and  that  the  action  is 
properly  brought  against  the  present  treasurer.  It  is 
said  that  the  payment  by  the  plaintiff  to  the  guardians 
was  in  his  own  wrong.  I  think  the  converse  of  that  is 
undoubtedly  true ;  that  the  receipt  of  the  money  by  them 
was  a  receipt  in  their  own  wrong.  I  do  not  see  how  the 
plaintiff  could  have  refused  to  pay  it  over,  when  they 

Vol.  II.  3  I  insisted 
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1831.  insisted  on  bis  doing  so.  Afterwards  there  was  an  ord< 
of  Court  by  which  he  was  directed  to  pay  the  same  moDc 

againai  over  for  the  benefit  of  certain  persons  appointed  t 
trustees  of  the  poor  of  Chatham.  Under  that  orde 
made  by  a  competent  jurisdiction,  he  was  bound  to  pa 
the  money  into  court.  He  did  so,  and  paid  so  mac 
to  the  trustees  out  of  his  own  pocket*  It  is  said  tbei 
never  was  any  money  had  and  received  by  the  guardian 
to  the  plaintiff's  use;  but,  if  not,  still  this  was  rooog 
paid  to  the  use  of  the  guardians.  The  plaintiff*  haviof 
paid  over  to  them  as  their  servant  a  certain  sum  ol 
money  which  be  was  afterwards  compelled  to  repay  iotfl 
court  for  them  and  on  their  account,  it  is  money  paid 
to  their  use.  Then  it  is  said,  the  guardians  camial 
make  a  rate  to  meet  this  demand ;  but  the  treasurer  fin 
the  time  being  is  the  defendant  on  the  record.  If  be  ii 
bound  to  pay,  he  is  entitled  to  be  reimbursed  by  them. 

Patt£Son  J.  The  act  of  parliament  says,  that  tb 
guardians  shall  sue  and  be  sued  in  the  name  of  tha 
treasurer.  It  does  not  make  the  treasurer  liable.  Thai 
being  so,  I  think  that  this  action  is  maintainable  on  th 
count  for  money  paid,  for  the  plaintiff  has  advanced  i 
sum  of  money  which  the  guardians  ought  to  have  paid 
The  defendant,  as  their  present  treasurer,  is  liable  at  tin 
plaintiff's  suit,  and  there  will  be  no  difficulty  in  making 
a  rate  to  reimburse  him. 

Judgment  for  the  plaintil 
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Taylor  against  Willans.  j-rWay, 

Nov,  llth. 

(In  Error.) 

ERROR  on  a  judirment  in  the  Common  Pleas.     The  In  an  acdon  ^'(^X^T^ 
.  ,  for  malidoudy,  ,^  ,     v   _*-> 

action  was  brought  for  falsely  and  maliciously,  and  indicting -4.   ^^U*i?x.  -/^y 
without  probable  cause,  indicting  Willans^  the  plaintiff  appeared  that 

II  <•  •  11         11  1  '.11        the  defendant 

below,  for  perjury  alleged  to  have  been  committed  by  j^.,  {„  1924, 
him  on  the  trial  of  an  action  against  Taylor  for  pen-  Uldiciment  aid 
alties  under  the  gaming  act,  9  Ann.  c.  J*. ;  and  the  evi-  ^f^^^^"** 
dence  on  which  perjury  was  assigned,  was  to  the  effect,  §1*"^.'^'^,;, 


that  Willans  had  lost  to  Taylor ^  at  a  gaming-house  kept  found,  r^maTed 

into  K.  B.»  and 

by  him,  at  rot^e  et  noir^  various  sums  of  money  at  dif-  tried  ki  iss?; 

*.  .  andthat  B., 

ferent  times;  and  that  certain  entries  made  by  him,  who  was  then 
Willansy  on  a  paper  which  he  produced,  were  made  by  brought  into 
him  as  the  transactions  occurred.     On  the  trial  of  the  h^Seas*a)^u» 
indictment,   in  February  IS27,   WiUans  was  acquitted.  ^^,^5»e 
Taylor  pleaded  to  the  present  declaration,  not  guilty,  gmundibatha 

witnctt ;  but  he  did  not  give  evidence,  and  A.  was  acquitted.  The  Judge  in  his-  direcUoa 
told  the  jury,  that  if  the  defendant  did  not  appear  at  the  trial  as  a  witness  from  a  conscious- 
ness that  he  had  no  evidence  to  give  which  would  support  the  indictment,  then  there  was  a 
want  of  probable  cause,  and  they  should  find  for  the  plaintiff;  but  if  hi»<  non-appearance 
did  not  proceed  on  that  ground,  then  there  was  no  proof  of  want  of  probable  cause,  and 
they  should  find  for  the  defendant.  The  defendant  offered  no  evidence,  and  the  jury 
found  for  the  plaintiff: 

Held,  upon  error,  and  a  bill  of  exceptions,  whereby  the  objection  stated  to  the  summing 
up  was,  that  the  Judge  himself  ought  to  have  determined,  upon  the  facts,  whether  there 
was  probable  cause,  without  leaving  any  question  to  the  jury :  That  under  the  circuastaoc^ 
the  motive  which  induced  tlie  defendant  not  to  appear  as  a  witness,  was  a  question  of 
fact  for  the  jury,  and  they  might  be  directed  to  conclude  that  there  was  or  was  sot  pro- 
bable cause,  and  to  find  for  or  against  the  defendant,  according  to  their  opinion  of  the 
motive. 

A,  being  taken  before  a  justice  of  peace  to  be  bailed,  the  defendant's  attorney  objected, 
that  the  justice  had  no  power  to  bail  him.  A  letter,  proved  to  have  been  written  by  • 
Judge's  clerk,  purporting  to  be  by  authority  of  the  Judge,  but  without  proof  of  such 
authority,  was  given  in  evidence  fur  the  purpose  of  shewing  that  the  justice  was  induced^  by 
such  letter,  to  ^1  A. :  Held,  that  the  letter  was  admissible  for  that  purpose. 

An  affidavit  made  by  the  attorney's  clerk  was  put  in,  as  shewing  that  those  who  coii* 
ducted  tlie  prosecution  had  taken  means  to  prevent  a  person  becoming  bail  for  A,  This 
was  held  to  be  admissible,  without  calling  the  clerk  to  prove  an  authority  from  his  master 
to  make  the  afiSdavit.  u  ,    j  ^ 
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and  the  cause  came  on  for  trial  before  Besi  C.  J.  wl 
nonsuited  the  plaintiff.  That  nonsuit  was  set  aside  by  t 
Court  of  Common  Pleas,  and  a  new  trial  granted  {i 
and  the  case  was  again  tried  before  Tindal  C.  J.,  at  Wr 
mifisterj  in  December  1829,  when  a  verdict  was  found  £ 
the  plaintiff.  A  bill  of  exceptions  was  tendered  to  d 
Chief  Justice  on  his  reception  of  evidence,  and  on  h 
charge  to  the  jury.  Judgment  havin^^  been  signed, 
writ  of  error  was  brought  thereon,  and  the  record  n 
moved  into  this  Court;  and  the  bill  of  exceptions  wi 
attached  to  it  after  the  removal  (i). 

The  bill  of  exceptions  stated  the  following  facts :  £vi 
dence  was  produced  on  the  trial  of  the  cause  to  provi 
that  a  bill  of  indictment  for  perjury  had  been  preferra 
against  Willans  at  the  Middlesex  sessions  in  Febnum 
1824,  and  ignored :  that  it  had  the  names  of  several  wit 
nesses  on  the  back,  but  not  that  of  Taylor :  that  a  similai 
bill  was  preferred  at  the  following  sessions,  and  found,  am 
removed  into  the  King's  Bench,  on  the  back  of  which  bil 
were  the  names  of  (among  others)  Taylor  and  Slanilani 
that  a  Judge's  warrant  was  obtained  by  Sfanilandy  tb 
clerk  to  Taylor*s  attorney,  for  the  apprehension  of  WH 
lansy  who  was  thereupon  taken  into  custody,  and  wtt 
afterwards,  on  the  16th  of  September  1824,  brought  belbn 

(a)  See6£t)^A.  185. 
The  defendant  (^)  See  6  Bingh.  512.  The  bill  of  exceptions  not  haring  been  riad|j 
below  tendered  when  the  record  was  removed,  a  rule  nisi  was  obuined  afterwards  la 
tlons.and^antciN  *•***"«  *«  '^»**  °^  exceptions  to  the  record  nunc  pro  tunc.  Cnn  Seqt 
wards  brought  cited  Dillon  v.  Parker,  1  Bingh.  17.,  to  shew  that  it  could  not  be  doM 
•T^*"'  '^®  ***'!  after  the  record  was  removed.  D&nman  Attorney- General  and  JTiUi 
not  hanng  been  "'i"*^  ***■'  ***®  present  case  was  distinguishable,  because  the  bill  of  ei- 
ready  when  the  ceptions  had  been  delayed  by  the  fault  of  the  plaintiff  below.     Tba  rail 

writ  of  error        ^as  made  absolute  on  condition  of  the  defendant  below  paTinff  all  thm  ^«*m«» 
wasretumed,  .^.     .       .  i.  ..    .    .  '    k-imicwiw 

the  Court  on       *""  bnnging  the  amount  of  the  judgment  into  courL     Mich,  7\  183a 

consideration  of 

the  circumstances,  allowed  it  lo  be  tacked  to  the  record  afterwards. 

Sii 
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Sir  Richard  Birnie  at  B(yw  Street  to  be  bailed,  Staniland  1831. 
being  there  at  the  time,  and  counsel  to  oppose  the  bail : 
that  an  objection  was  made  before  Sir  ii.  Birnie  to  the  jtgiinu 
bail  being  taken  by  him,  because  the  arrest  was  in  Middle^ 
^x  s  but  a  letter  was  produced  to  Sir  i2.  Birnie  as  having 
come  from  Lord  Tenterden^  which  letter  was  written  by 
John  Waters^  clerk  to  Lord  Tenterden^  who  was  then  {Sep^ 
tember  1824}  with  Lord  Tenterden  at  Bristol.  The  bill  of 
exceptions  then  stated,  that  upon  this  letter  being  put  in, 
at  the  trial  of  the  cause,  the  defendant's  counsel  objected 
that  it  was  not  admissible;  but  the  Chief  Justice  {Tin^ 
dot)  over^ruled  the  objection,  and  it  was  read,  and  was 
as  follows :  —  "  To  Mr.  IV.  fVillans.  Sir,— The  Lord 
Chief  Justice  has  directed  me  to  inform  you,  that  he 
has  received  your  letter,  and  in  answer  thereto,  de- 
sires me  to  say,  that  if  Sir  Richard  Birnie  thinks  fit  to 
take  bail,  he,  the  Chief  Justice,  sees  no  objection  to  his 
doing  so  in  the  absence  of  the  Judges  from  London  e " 
that  the  plaintiff's  counsel  afterwards  proposed  to  with- 
draw the  letter;  but  this  was  refused,  as  It  had  been 
read  to  the  jury.  It  was  also  in  evidence  on  the 
trial  of  the  cause,  that,  Taylor  being  in  custody,  his 
solicitor  made  an  affidavit  that  he,  Taylor^  was  a  material 
and  necessary  witness  in  support  of  the  prosecution  for 
perjury,  without  whose  testimony  it  would  not  be  safe 
to  go  to  trial,  and  thereupon  a  writ  of  habeas  corpus 
was  issued,  upon  which  Taylor  was  brought  up  to  the 
Court  of  King's  Bench,  in  Febmary  1827,  to  attend  the 
trial  of  the  indictment,  and  went  into  Court :  but  he 
was  not  examined  as  a  witness  2  that  one  Crawford  had 
been  applied  to  to  become  bail  for  fVillansj  in  September 
1824,  and  that  Staniland^  who  was  then  clerk  to  Tin^lof^s 
attorney,  and  acting  with  him  in  the  prosecution  for 

3  I  3  perjury, 
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1831.        perjury,  came  to  the  said  Crarrford  once  or  twice:  tl 
on  the  trial  of  this  cause,  an  affidavit  was  produa 

Taylor, 

against  made  by  Stanilandj  oh  the  16th  of  September  1824, 
the  reception  of  which  the  counsel  for  the  defendi 
objected ;  but  the  Lord  Chief  Justice  admitted  it,  a 
it  was  read  :  it  stated  that  Staniland  had  informed  Cra 
ford  of  the  offence  with  which  Willans  was  charge 
whereupon  Crccwford  said  he  would  consult  his  solicit 
before  he  became  bail ;  that  Crcmfard^%  wife  had  aflc 
wards  told  Staniland  her  husband  would  not  becoo 
bail ;  and  that  for  these  reasons  he,  Staniland^  bad  n 
made  any  enquiries  touching  the  sufficiency  of  Cran^ 
to  be  bail.  The  bill  of  exceptions  then  continued  tbu 
'^  And  the  counsel  for  the  said  Josiah  Taylor  then  ai 
there  declined  to  produce  any  evidence  on  his  bebd 
and  insisted  that  no  sufficient  evidence  had  been  givi 
of  want  of  probable  cause  for  the  prosecution  of  tl 
said  Wm.  Willans  for  perjury ;  and  that,  admitting  d 
facts  proved  in  supix)rt  of  the  present  action  to  be  tm 
the  want  of  probable  cause  was  a  question  for  the  dete 
mination  of  the  said  Chief  Justice,  who  ought  to  dete 
mine(thefacts  being  admitted),  whether  sufficient  evident 
had  or  had  not  been  given  of  want  of  probable  cause;  to 
the  said  Chief  Justice  did  then  and  there  declare  and  d 
liver  his  opinion ;  and  the  said  Chief  Justice,  in  sammin 
up  the  facts  proved  in  the  cause  to  the  jury,  stated  t 
them  that  this  action  was  not  maintainable  merely  on  th 
ground  that  the  prosecution  for  perjury  was  malicioii! 
but  that  the  prosecutor  must  be  shewn  to  have  had  n 
probable  or  reasonable  grounds  for  instituting  the  pre 
secution ;  that  the  fact,  to  which  he  directed  the  attenlio 
of  the  jury,  was  the  non-appeorance  of  the  prosecute 
tJ*.  Taylor  as  a  witness  on  the  second  indictment ;  thi 
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if  Taylor  did  not  appear  as   a  witness   from  a  con-       18SL 
sciousness  in  his  own  mind  that  he  had  no  evidence       ^ 

lATLOa 

to  give  which  would  support  the  indictment,  then  the  ^nmu 
Chief  Justice  thought  there  was  such  want  of  probable 
cause  for  the  prosecution  as  would  make  the  action 
maintainable;  but  if  the  jury  thought  that  the  prose^ 
cutor's  non-appearance  did  not  proceed  upon  that 
ground,  then  there  was  no  proof  of  the  want  of  pro- 
bable cause,  and  the  jury  should  find  for  the  defend- 
ant; and  the  said  Chief  Justice  did  thereupon  state  to 
the  jury  the  facts  of  the  case,  which  might  induce  them 
to  come  to  a  just  conclusion  on  that  point,  and  also 
stated  the  other  facts  of  the  case  which  bore  upon  the 
question,  whether  the  prosecution  was  malicious  or 
not.  Whereupon  the  counsel  for  the  defendant  did 
except  to  the  last-mentioned  opinion  and  direction  of 
the  said  Chief  Justice,  and  insisted  that  it  ought  not 
to  have  been  left  to  the  jury  to  infer  the  want  of  pro«- 
bable  cause  for  the  said  prosecution  against  the  said 
W.  WiUans  from  the  documents  and  facts  proved  and 
undisputed,  or  to  draw  the  inference  of  an  admission  by 
the  defendant  of  the  want  of  probable  cause  from  those 
documents  and  facts ;  but  that  as  they  were  undisputed, 
the  want  of  such  probable  cause  was  a  question  for  the 
determination  of  the  said  Chief  Justice,  and  that  such 
question  was  evaded  by  leaving  the  inference  to  be 
drawn  by  the  jury  that  the  defendant  admitted  the  want 
of  such  probable  cause.  And  the  said  jury  found  that 
there  was  not  any  reasonable  or  probable  cause  for  the 
said  prosecution,  and  thereupon  gave  their  verdict  for 
the  said  W^  JVillans."  Error  was  assigned  on  the  three 
points  excepted  to  at  the  trial,  and  on  others,  which 
it  will  not  be  necessary  to  notice. 

3  I  4  WhiM 
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1831.  White  for  the  plaintiff  in  error.     There  are  three 

_,  objections  raised  on  this  bill  of  exceptions.     The  first 

•««*^        to  the  reception  of  Waters^s  letter ;  the  second  to  that 
of  Sianiland's  affidavit ;   and  the  third  to  the  Judge's 
direction  to  the  jury.     On  the  first  point  it  was  not 
sufficient  to  prove  the  handwriting  to  that  lett^;  It 
should  have  been  shewn  to  have  been  written  by  the 
authority  of  Lord    Tettterden.     That  cannot   be  in* 
ferred  from  the  circumstance  of  fVatefS  being  his  Lord- 
ship's clerk,  and  being  with  him  at  Bristol^  because  the 
writing  of  such  a  letter  was  no  part  of  his  ordinaiy  and 
proper  duties.     Waters  should  have  been  called  birosdf 
to  prove  that  he  had  had  such  authority.     As  it  had 
been  produced,  and  had  its  effect  with  the  juiyj  the 
offer  to  withdraw  it  was  of  no  avaiL     Thetl,  as  to  Sia* 
niland^s  affidavit,  that  was  no  proof  of  any  fact  stated 
in  it;   and,  upon  this  evidence,  it  was  not  admissible 
against  Taylor.    There  is  no  proof  of  an  authority 
from  Taylor  or  his  attorney  to  make  such  an  affidavit 
Staniland  was  employed  by  the  attorney,  but  his  em- 
ployment can  only  be  taken  to  have  extended  to  such 
proceedings  as  were  necessary  and  proper.     Whether 
this  affidavit  was  proper  or  authorized  by  Tailor  or 
his  attorney  could  only  be  proved  by  S^aniland^  and 
he  ought  to  have  been  called.     Then,  as  to  the  mis* 
direction.     The  learned  Judge  ought  not  to  have  left 
the  question  of  want  of  probable  cause  to  the  juiy,  but 
should  have  decided  it  himself  in  favour  of  the  de* 
fendant.    In  Johnstone  v.  Sutton  (a),  it  is  stated  that  *^  the 
question  of  probable  cause  is  a  mixed  proposition  of 
law  and  fact.     Whether  the  circumstances  alleged  to 

(o)  1  T.  i?i  545i 

•  shew 
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shew  it  probable^  or  not  probable^  are  true^  and  existed,        1831. 
18  a  matter  of  fact ;  but  whetberi  supposing  them  true, 
they  amount  to  a  probable  cause,  Is  a  question  of  law.'*       aifiiui 
Here  it  was  not  a  necessary  inference  from  the  non- 
appearance of  Taylor  as  a  witness  at  the  trial  in  JF2> 
bruary  1827,    that  he  had  no  sufBcient  eridence  in 
February  1824,  when  he  preferred  the  bill  of  indict* 
ment     In  PurceU  v.  M^Namara  (a)  the  prosecutor  did 
not  appear  on  the  trial  of  the  indictment,  but  that 
circumstance  was  not  holden  to  be  "sufficient  eyidence 
of  the  want  of  probable  cause.     That  was  also  the  case 
of  an  indictment  for  perjury   in  a  matter  peculiarly 
within  the  knowledge  of  the  prosecutor.    [Lord  Tenter* 
den  C.  J.    There,  if  the  prosecutor  had  been  called,  it 
would  have  been  of  no  avail ;  hb  sole  testimony  would 
have  been  insufficient]    The  case  was  not  decided  upon 
that  ground.     In  Parrot  v.  Fuhwick  (6),  indeed,  it  is 
said,  that  where  the  facts  lie  in  the  knowledge  of  the 
defendant  himself,   he  must  shew   a  probable  causey 
Although  the  indictment  be  found  by  the  grand  jury, 
or  the  plaintiff  shall  recover  without  proving  express 
malice*    But  this  was  over*ruled  in  PurceU  v.  M^Namara. 
Sykes  v.  Dunbar  {c)  is  similar  in  its  circumstances  to 
the  present  case,  for  there  there  were  two  indictments, 
the  first  of  which  was  ignored,  and  on  the  second, 
which  was  found,  the  plaintiff  was  acquitted  for  want  of 
prosecution ;  yet  Lord  Kenyan  held  that  this  was  not 
sufficient  evidence  of  a  want  of  probable  causey  for  it 
might  happen  that  the  facts  to  be  proved  lay  only  in 
the  knowledge  of  the  defendant  himself.     So  here,  the 

(a)  1  Qmpb.  SOS.     9  Eattt  S61. 

{b)  BuU.  N.  P.  14. :  but  we  9Ea§tf  862,  n.  (6). 

(c)  ]  Campb.  208.  n.  («}• 

plaintiff 
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1881.       plaintiff  in  error  might  have  known  that  he  bad  not 

sufficient  evidence  to  carry  on  the  prosecution  single 

agirinsi  handed.  In  Incledan  v.  Berry  (a),  where  the  defend- 
ants had  abandoned  the  prosecution,  Le  Blanc  J.  said, 
that  some  evidence  (though  slight  may  be  sufficient) 
must  be  given  by  the  plaintiff  of  the  want  of  probaUe 
cause.  WiUans  should  accordingly  have  given  some 
evidence  to  shew  that  his  statement  was  correct;  that 
be  was  at  the  place  he  mentioned ;  that  he  had  lost  the 
money,  and  was  in  the  course  of  playing  and  losing: 
but  he  did  not  do  so.  Ravenga  v.  Mackinlosh  (6)  will 
be  relied  on  by  the  other  side.  But  there  a  legal  opi- 
nion which  the  defendant  had  procured  to  be  given, 
was  relied  upon  by  him  as  the  specific  ground  for  his 
proceeding  to  arrest,  and  it  was  left  to  the  jury  to  say 
whether  be  did  bon&  fide  act  upon  that  ground;  whereas 
here  the  jury  were  directed  to  infer  generally  that  Toj^ 
lor  had  no  probable  cause  for  instituting  the  prosecution 
in  l%24fi  because  be  did  not  appear  at  the  subsequent  trial 
in  1827.  Again,  in  Nicholson  v.  C(^hill{c\  where  the  jury 
were  directed  to  consider  whether  the  plaintiff  bad  pro- 
bable cause  or  not,  the  defendant  had  arrested  the  party  on 
the  7th  of  December^  and  had  discontinued  his  action  on 
the  31st;  and  Abbott  C.  J.  observes,  that  the  very  short 
interval  between  the  arrest  and  the  abandonmeiH  of  the 
action  does  not  lead  one  to  suppose  that  during  that 
time  any  change  took  place  in  CogkilFs  means  of  proving 
his  cause  of  action  ;  it  must  therefore  be  supposed  that 
he  had  no  such  right  at  first.  But  here  was  an  in* 
terval  of  three  years  between  the  times  when  the  indict- 
ment was  preferred  and  when  it  was  tried,  and  during 

(ff)  1  Canijib.  302.  n.  (a).         (A)  2  B,  cj  C.  €93,         (c)  ^B.^C.  21. 

that 
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that  period  much  may  have  happened  to  affect  the  prose-       IBS  I. 
cutor's  evidence*     In  Blackford  v.  Dod  (a)  it  was  con-       Z,      ^ 
tended  that  the  iury  ousht  to  have  been  directed  to       affdnti 
consider  whether  the  party  believed  he  had  any  grounds 
for  instituting  the  prosecution;    but   Lord    Tenterden 
held  otherwise,  and  left  no  question  to  the  jury,  and  this 
Court  held  that  he  had  done  rightly.     In   Cotton  v. 
James  {b\  Lord  Tenterden  left  it  to  the  jury  whether 
the  defendant,  when  he  sued  out  a  commission  of  bank- 
rupt, had  grounds  for  believing  that  an  act  of  bank- 
ruptcy had  taken  place.     There,  however,  a  particular 
fact  had  occurred  which  tlie  defendant  appeared  to  have 
relied  upon  as  an  act  of  bankruptcy,  but  which  was 
not  so. 

Cross  Seijt,  contr^  was  desired  by  the  Court  to  con- 
fine himself  to  the  objection  to  the  Judge*s  summing 
np.  Bavetiga  v.  Mackintosh  (r),  and  Nicholson  v.  Ccg» 
hill  {d)y  are  clear  authorities  in  favour  of  the  Judge's 
charge.  The  defendant  undoubtedly  is  not  bound  to 
prove  probable  cause  in  the  first  instance,  but  it  lies 
upon  the  plaintiff  to  give  such  evidence  of  the  want  of 
it,  as  will  require  an  answer  from  the  defendant.  That 
is  a  mixed  question  of  law  and  fact,  partly  for  the  de- 
termination of  the  Judge,  and  partly  for  the  jury.  The 
jury  are  to  decide  upon  the  facts;  but  an  inference  to  be 
drawn  from  facts,  is  itself  a  fact  which  should  be  sub- 
mitted to  their  consideration.  Thus,  in  crimes,  the 
guilty  intention  and  other  circumstances  which  legally 
constitute  the  ofience,  are  to  be  collected  by  the  jury 
from  the  facts  proved  before  them ;  and  the  Judge  points 

(a)  Ante,  179.  (h)  1  P.  {•  ^d.  128. 

(e)  2A$C.69J.  (rf)  4B.iC.2l. 

out 
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18SI*  <Hit  to  them  what  their  conclusion  is  to  be  if  they  find 
"""""  such  guilty  intention  to  exist.  The  plaintiff  gave  eri- 
agnhui  dence  here  that  required  an  answer;  and  as  the  de- 
fendant declined  producing  any,  the  judge  was  war* 
ranted  in  leaving  to  the  jury  to  find  the  motive  of 
Tm/ka^s  non«^appearance  at  the  trial,  and  to  pronounce^ 
according  to  the  motive  so  found,  that  there  was  or  was 
not  probable  cause.  As  to  the  sufficiency  of  the  plain* 
tiff's  evidence,  it  was  proved  that  an  affidavit  was  made, 
in  which  the  attorney  for  Taylor  swore  that  he  was  a 
material  witness  for  the  prosecution;  it  also  appeared 
that  he  was  brought  up  on  a  habeas  corpus,  and  was  in 
Court  at  the  trial,  and  did  not  give  evidence.  But  it  is 
said  that  probably  he  knew  that  his  evidence  could  not 
be  supported,  and,  therefore,  he  refrained  from  coming 
•forward.  There  b  nothing  on  this  record  to  shew  that 
such  an  inference  is  well  founded.  Wiliam  was  stated 
in  the  indictment  to  have  sworn  that  he  was  in  Taylm'^ 
house,  played  at  rouge  et  noir^  and  he  lost  his  money  to 
Taylor.  The  fact  denied  in  the  indictment  was  not, 
that  he  was  there,  that  he  did  play,  or  that  he  lost  bis 
money,  but  that  he  lost  it  to  Taylor.  This  did  not  lie 
in  the  knowledge  of  Taylor  alone;  there  must  have  been 
other  witnesses,  if  it  did  not  take  place  as  WiUans  has 
stated.  The  non-appearance  of  the  prosecutor  was 
voluntary ;  it  was  like  the  discontinuance  of  an  action, 
as  in  Nicholson  v.  Coghill  (a),  which  required  an  ex- 
planation. 

White  in  reply.     There  is  no  analogy  between  the 
disccmtinuance  of  an  action,  and  the  not  appearing  as  a 

(o)4  2?.  j-C.  21. 

witness 
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witness  on  the  trial  of  this  indictment;  it  is  clear  that        1831. 
the  mere  abandonment  of  a  prosecution  would  not  be  a       -, 
sufficient  proof  of  the   want  of  probable  cause.    In       amitui 
Nickolson  V.  Coghill  (a),  LiUledale  J.  points  out  a  dis* 
tinction  between  a  discontinuance  of  an  action,  and  a 
non  pros,  namely,  that  this  latter  might  be  by  mistake. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
judgment  ought  to  be  affirmed.  The  first  objection  is 
to  the  admission  of  fVaters's  letter.  The  second,  of 
Staniland^s  affidavit.  Both  these  stand  upon  the  same 
grounds.  In  deciding  the  question  whether  certain  evi- 
dence be  admissible  or  not,  we  must  look  at  the 
object  for  which  it  is  produced,  and  the  point  it  is 
intended  to  establish;  for  it  may  be  admissible  for 
one  purpose,  and  not  another.  Taking  this  into  con- 
sideration, I  have  no  doubt  that  both  were  properly 
received.  First,  what  was  the  object  proposed  in  pro* 
ducing  Waters's  letter?  It  appeared  that  JViUans^  having 
been  taken  into  custody,  proposed  to  give  bail.  Those 
who  conducted  the  prosecution,  objected  to  Sir  iZ. 
Bimie^  that  he  could  not  take  the  bail.  He  was,  how- 
ever, induced  to  take  bail,  by  the  production  of  a  letter 
said  to  have  come  from  me.  If  it  had  been  necessary 
to  establish  that  it  had  been  written  by  my  authority, 
the  evidence  would  have  been  insufficient;  but  the  only 
object  contemplated  was  to  shew  that  he  did  refuse  to 
take  the  bail  till  something  was  produced  to  him.  What 
that  was  was  immaterial.  Then,  as  to  SianilantTs  affidavit 
relative  to  the  enquiry  about  the  bail.  The  object  in 
producing  this,  was  to  shew  that  those  conducting  the 
prosecution  on  Taylor's  behalf  took  some  measures  for 

(a)  4J?.^{7.94. 

prevent- 
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I'SSl*.        preventing  persons  from  becoming  bail.     This  aflSdavit 
"  is  made  by  the  attorney's  clerk.     If  an  attorney  leaves 

hgaimt  the  conduct  of  a  cause  to  his  clerk,  what  the  latter  does 
therein  binds  the  party,  as  much  as  the  act  of  the  attorney 
binHi^    The  affidavit  was,  therefor^  recmaUe. 

We  now  come  to  a  more  important  objection,  yiz.  thai 
to  the  Judge's  charge.  It  is  material  to  consider  the  form 
in  which  the  objection  was  taken  at  the  trial.  The  alle- 
gation in  the  bill  of  exceptions  on  this  point  b^ns 
thus:  "  And  the  counsel  for  the  defendant  declined 
to  produce  evidence  on  his  behalf  and  insisted  that  no 
sufficient  evidence  of  the  want  of  probable  cause  had 
been  given ;  and  that,  admitting  the  facts  proved  to  be 
true,  the  want  of  probable  cause  was  a  question  for  the 
determination  of  the  Judge,  and  that  the  said  Chief 
Justice  ought  to  determine  whether  sufficient  evidence 
had  or  had  not  been  given  of  the  want  of  probable 
cause."  After  the  charge  is  given,  the  objection  is  pat 
in  this  form :  ^^  Whereupon  the  counsel  for  the  defend- 
ant did  except  to  the  said  direction  of  the  said  Chief 
Justice,  and  insisted  that  it  ought  not  to  have  been  left 
to  the  jury  to  infer  the  want  of  probable  cause  from  the 
documents  and  facts  proved  and  undisputed,  or  to  draw 
the  inference  of  an  admission  by  the  defendant  of  the  want 
of  probable  cause  from  those  documents  and  iacts ;  but  as 
they  were  undisputed,  the  want  of  such  probable  cause 
was  a  question  for  the  determination  of  the  said  Chief 
Justice,  and  that  such  question  was  evaded  by  leaving  the 
inference  to  be  drawn  by  the  jury  that  the  defendant  ad- 
mitted the  want  of  such  probable  cause."  It  was  left  for 
the  jury  to  determine  whether  Taylor's  non-appearance 
arose  from  a  consciousness  that  he  had  no  evidence  to 
give  which  would  support  the  indictment,  or  from  any 

other 
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other  cause.     Now,  the  exception  ultimately  taken  is  not        1831. 
that  the  evidence  was  not  sufficient  for  the  jury  to  draw 

Xayumi 

any  conclusion,  but  that  the  Judge  ought  to  have  drawn      .j?«^^^ 
it  himself.     It  has  been  carried  further  in  the  argument 
to-day,  for  it  has  been  urged  that  the  non-appearance  of 
the  prosecutor  does  not  necessarily  induce  the  conclusion 
of  a  consciousness  at  that  time,  that  when  the  prosecution 
was  originally  instituted,  he  could  have  given  no  evidence 
to  support  it.  That  may  be  so.  But  the  conduct  of  a  party 
in  a  late  period  of  a  cause  is  a  material  circumstance^ 
from  which  his  motives  at  an  earlier  period  may  be  in- 
ferred*   Why  might  not  the  forbearance  of  Taylor  to  ap- 
pear to  give  evidence  at  the  trial,  under  the  very  peculiar 
circumstances  of  this  case,  raise  an  inference  that  his 
motive  was  a  consciousness,  that  he  had  no  probable 
cause  for  instituting  the  prosecution  ?   The  motives  of 
parties  can  only  be  ascertained  by  inference  drawn  from 
facts.    The  want  of  probable  cause  is,  in  some  degree^ 
a  negative^  and  the  plaintiff  can  only  be  called  upon  to 
give  some,  as  Mr.  J.  Le  Blanc^  a  most  accurate  Judge, 
says,  slight  evidence  of  such  want.     As  then,  slight  evi- 
dence will  do,  why  might  not  the  circumstances  of  this 
case  be  left  to  the  jury  as  grounds  for  a  conclusion  tii 
&ct?     What  conclusion  they  would  draw  is  another 
thing.     The  question  of  probable  cause  is,  indeed,  a 
mixed  question  of  fact  and  of  law ;  and  the  rule^  as  ex- 
pressed in  Johnstone  v.  Sutton  (a),  is  correct.    The  Judge 
is  to  give  his  opinion  on  the  law,  and  to  leave  the  jury 
to  determine  the  facts,  which  include  the  motives  of  the 
parties :  and  where  he  tells  them  that  if  they  think  the 
prosecutor  had  a  certain  motive  for  his  conduct,  then 
there  was  probable  cause ;  but  if  he  had  not  that  motive, 

(a)  1  r.  7?.  5^5* 

then 
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1831.  then  there  was  no  probable  caase;  I  think  such  a  sam- 
"  ming  up  does  properly  separate  the  law  from  the  foct^ 

Tatlok 

agahut  and  is  conformable  to  the  rule. 
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Parke  J.  With  respect  to  the  letter  of  Lord  7>if- 
terden*B  clerk,  it  was  produced  to  shew  why  WtUans  was 
bailed,  and  that  it  was  not  through  any  indulgence  on 
the  part  of  Taylor :  it  was  therefore  admissible  as  a  part 
of  the  res  gestae.  A  similar  answer  may  be  given  to 
the  second  objection.  Staniland^s  affidavit  was  not  ad* 
missible  to  prove  the  facts  therein  stated,  but  it  shews 
a  step  taken  by  those  who  acted  in  the  prosecution. 
Then,  as  to  the  misdirection.  The  complaint  before 
this  Court  is,  that  the  Chief  Justice  ought  to  have 
drawn  the  inference  from  the  &cts,  and  not  have  left 
it  to  the  jury ;  but  the  rule  in  Johnstone  v.  Sutton  {a)  is 
correct,  that  the  jury  are  to  find  whetlier  the  facts  be 
true;  and  it  is  for  them  also  to  draw  the  inference 
which  the  &cts  raise.  Here  the  facts  are^  that  an  in- 
dictment was  preferred  on  which  Taylor  was  not  a  wit* 
ness,  and  it  was  ignored ;  another  was  preferred  when 
be  was  a  witness,  and  it  was  found.  At  the  trial,  how- 
ever, he  did  not  appear,  though  in  court  under  a  habeas 
corpus^  What  inference  was  to  be  drawn  from  that,  was 
a  question,  not  for  the  Judge,  but  for  the  jury ;  it  was, 
therefore,  correct  for  the  Chief  Justice  to  leave  it  to  the 
jury  to  find  whether  he  had  any  other  reason  or  cause 
for  not  appearing,  than  the  consciousness  that  he  had 
no  evidence  to  give,  and  that  his  former  information  to 
the  grand  jury  had  been  false.  For  these  reasons,  look- 
ing at  the  form  in  which  the  objection  is  taken,  I  think 
it  cannot  prevail. 

(a)  1  7.  A.  545. 

Taunton 
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Taunton  J.  I  am  of  the  same  opinion.  The  letter  1831. 
was  admitted,  not  to  prove  the  facts  contained  in  it.  bat  """"* 
to  shew  why  Sir  J7.  Bh-nie  consented  to  take  bail.  The  jtjffdnu 
affidavit,  also,  was  properly  proved  as  a  step  in  the 
cause.  If  it  had  been  stated  in  opening  the  case,  or  in 
evidence,  that  such  an  affidavit  had  been  made,  and  it 
had  not  been  produced,  the  non-production  of  it  might 
properly  have  been  objected  to.  The  third  exception 
is  the  most  important.  I  have  always  understood 
the  rule  laid  down  in  Johnstone  v.  Sutton  {a)  to  be  the 
correct  one.  The  evidence  given,  in  this,  as  in  all 
other  actions,  is  exclusively  for  the  jury.  They  are  to 
say  whether  they  will  give  credit  to  a  particular  witness ; 
and  where  the  facts  proved  lead  to  a  conclusion  of  some 
other  fact,  they  are  to  draw  that  conclusion;  and  if 
they  believe  the  witnesses,  and  draw  certain  conclusions 
of  fact  from  the  testimony,  it  is  for  the  Judge  to  say 
whether  the  fiicts,  so  found,  shew  a  want  of  probable 
cause  or  not.  That  becomes,  then,  a  mere  conclusion 
of  law  resulting  from  a  consideration  of  all  the  evidence. 
Now  the  plaintiff  in  error  in  this  case  might  have  speci- 
fied in  his  bill  of  exceptions  that  the  facts  proved  at  the 
trial,  and  found  by  the  jury,  did  not  shew  a  want  of 
probable  cause ;  but  no  such  exception  is  taken,  or  error 
assigned.  The  objection  is  not  that  the  Judge  drew  a 
wrong  conclusion  from  the  facts  found,  but  it  is  to  the 
form  of  his  direction  to  the  jury.  He  said  to  the  jury, 
*^  If  you  think  that  Taylor  did  not  appear  as  a  witness 
at  the  trial,  from  a  consciousness  that  he  had  no  evi- 
dence to  give  which  could  support  the  indictment,  then 
I  am  of  opinion  that  there  was  want  of  probable  cause 

(a)  1  r.  i>.  545. 
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18dL       for  instituting  tbe  prosecution."     Now  it  is  true,  t 
-  the  expreauoQ  there  used  by  the  learned   Judge  i 

ogamu  ported  a  consciousness  at  the  time  of  the  trial ;  an 
doubt  has  been  raised,  whether  that  necessarily  led 
an  inference  of  want  of  cause  at  the  time  of  institnti 
the  prosecution.  But  still,  there  was  nothing  inoom 
in  his  leaving  the  question  to  the  jury,  and  stating 
them  that  if  they,  the  jury,  thought  Tlzyior's  noi 
appearance  at  the  trial  shewed  a  consciousness  at  th 
time,  that  he  could  give  no  evidence  which  would  soj 
port  tlie  prosecution,  then  he,  thie  Judges  was  of  opinic 
that  there  was  a  want  of  probable  cause  at  the  timet 
instituting  the  proceedings.  There  are  many  cases^  i 
in  felony,  where  the  motives  of  parties  are  necessarO; 
submitted  to  a  jury.  Here  the  motive  that  induoa 
Taylor  to  forbear  giving  evidence  was  a  question  of  &c 
submitted  to  the  jury ;  and  if  that  was  properly  left  U 
them,  then  I  think  the  Chief  Justice  had  a  right  to  dm 
bis  own  inference  in  law  as  to  the  want  of  probaUi 
cause,  from  the  fact  as  they  found  it* 

Patteson  J.  As  to  the  letter,  it  is  immaterial  whe- 
ther it  came  by  my  lord's  authority  or  not.  Sir  A 
Bimie  equally  acted  upon  it.  Slaniland's  affidavit  was 
also  admissible,  for  the  reason  already  given.  Then,  as 
to  the  misdirection ;  the  objection  taken  at  the  trial  was, 
not  that  the  Chief  Justice  left  the  question  to  the  jury  in 
an  improper  manner,  but  that  it  ought  not  to  have  been 
left  to  them  at  all.  For  it  is  stated  in  the  bill  of  ex- 
ceptions, that  the  questk>n  was  evaded  by  being  left  to  the 
jury.  But  if  the  consciousness  of  Tm^lor  as  to  what  he 
was  doing  was  to  be  entered  into  at  all,  it  surely  was  a 
conclusion  of  fact  to  be  deduced  from  all  the  circum- 
stances 
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stances  of  the  case.     Then  there  was  something  that        1881. 
ought  to  have  been  left  to  them.     It  is  said,  however,        

11  •  #•    #«     ,  «  Taylor 

that  the  cooscioosness  of  Tatfior  at  the  dme  of  the        agaUut 

WiLLAXt. 


of  his  not  being  able  to  give  evidence  ticHy  cannot 
be  a  pfoof  of  the  want  of  probable  cause  at  the  original 
institution  of  ihe  proceedings.  But  if  ^y  doubt  could 
be  raised  on  this  point,  it  is  sufficieot  to  say  that  the 
exception  should  have  been  taken  at  the  trial,  and 
pointed  out  then,  when  the  Judge  might  have  had  an 
opportunity  of  carrectin^  his  expressions,  if  ambiguous 
or  otherwise  wrong.  The  otgeetion  actually  taken  is, 
that  nothing  ought  to  have  been  left  to  the  jury :  but  I 
think  there  was  a  ^estion  for  tbeir  consideration. 

Judgment  affirmed* 


The  Kino  against  The  Inhabitants  of  Much  Saturday. 

g^  Nov.  18th. 

COWARNE. 

TTPON  an  appeal  against  ai|  order  of  two  justices,  An  idiot, 

whereby  John    Yamold  was  removed    from    the  pirated  from 
parish  of  Great  JVitley,  in  the  county  of  Worcester^  to  th©  a^of    ^ 
the  parbh  oiMwh  Qmame,  in  the  county  of  Hertford,  ^JJ^l^*' 
the  sessions  confirmed  the  order,  subject  to  the  opinion  ^oB^cip^ted. 
of  this  Court  on  the  following  case:  —  -^  ^^^'  ^/^^ 

The  father  and  mother  of  the  pauper  wefe  married  in 
the  year  1792,  and  the  pauper  was  born  in  1793,  and  is 
and  always  has  been  an  idioL  The  pauper  and  his 
father  and  mother  resided  together  in  the  parish  of 
Great  Witleyy  the  then  \effX  settlement  of  the  &ther, 
till  1822,  when  the  mother  died.    In  1824  the  father 

3  K  2  left 
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1831.       left  the  pauper  (being  then  about  thirty-one  years  old) 
in  the  parish  of  Great  Witley^  and  hired  himself  out 

The  Kiwa  . 

agiainu  as  a  servant  in  husbandry  to  different  masters  dunng 
anuof  that  year,  and  also  during  the  year  1825,  and  until  he 
CowARNi.  married  a  second  wife  in  1 826 :  he  then  went  to  Muck 
Cowanie,  the  appellant  parish,  and  resided  there  upon 
some  property  belonging  to  his  second  wife  until  her 
death  in  1830,  and  there  gained  a  settlement.  After  the 
father  left  Great  Witley  he  never  returned  to  it ;  but  the 
officers  of  that  parish  took  care  of  the  pauper,  and  never 
applied  to  the  father  for  any  assistance  or  remuueratiou 
for  what  they  paid.  The  court  of  quarter  sessions  found 
that  the  pauper  was  incapable  of  taking  care  of  him- 
self^ through  imbecility  of  mind,  at  the  time  of  the 
separation  from  his  father,  seven  years  since,  and  that 
previously  to  that  time  he  was  not  emancipated,  from 
the  same  cause.  The  question  for  the  consideration  of 
this  Court  was,  whether,  under  the  above  circumstances, 
the  pauper's  settlement  was  in  the  parish  of  Much  Caw-- 
ame  or  not. 

ShtUt  and  W.  J.  Alexander  in  support  of  the  order  of 
sessions.  The  pauper  being  an  idiot,  the  question  is, 
whether  he  could  be  emancipated  after  he  had  reached 
the  age  of  twenty-one.  The  doctrine  of  emancipation 
at  that  age  proceeds  upon  the  presumption  that  the 
child  ceases  then  to  require  the  protection  of  his  parents 
and  can  provide  for  himself.  But  an  idiot  cannot  pro- 
vide for  himself  since  he  can  make  no  contracts  that 
will  bind  him,  Beoerlejfs  case  (a).  Besides,  the  sessions 
have  expressly  found  that  he  was  incapable  of  taking 

(a)  4  Co.  124.  ^ 

care 
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care  of  himself  through  imbecility  of  mind.  It  is 
obvious,  therefore^  that  such  a  person  must  require  the 
protection  of  another.  In  Rex  v.  Offihurch  {a)  Lord 
Kenyan  says,  ^'  Ordinarily  speaking,  one  of  these  things 
must  happen  before  the  son  can  be  said  to  be  eman- 
cipated. Either  he  must  have  obtained  a  settlement  for 
himself,  or  have  become  the  head  of  a  family,  or  at 
most  he  must  have  arrived  at  that  age  when  he  may  set 
up  in  the  world  for  himself."  The  pauper  has  satisfied 
none  of  these  tests,  for  it  cannot  be  said  that  he  has 
arrived  at  an  age  when  he  can  set  up  for  himself  in  the 
world.  Then  the  separation  of  the  idiot  from  his  parent 
makes  no  difference  in  this  case,  Bex  v.  Broadhembury  (i). 
"  The  reason  of  drawing  a  distinction  between  separation 
before  and  afler  the  child  has  attained  the  age  of  ma- 
turity ceases  when  imbecility  of  mind  or  body  induce 
the  necessity  of  its  continuing  in  a  sort  of  perpetual 
pupilage."  1  Nolan^s  Poor  Laws^  820.  The  relief  to 
the  pauper  in  the  parish  of  Witley  was  no  evidence  of 
his  settlement,  Bex  v.  Coleorton  (c). 


1831. 

The  KiNQ 

agrdnU 

The  lohtbit- 

anuof 

Much 
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Godson  contra.  The  question  is  not,  whether  the 
pauper  was  able  to  provide  for  himself  or  not  at  twenty- 
one  ?  but,  whether,  after  he  has  attained  that  age^  the 
policy  of  the  poor  laws  will  suffer  him  to  be  removed,  as 
part  of  his  father's  family,  whenever  his  parent  may  gain 
a  fresh  settl^ement  ?  That  cannot  be  allowed.  In  Bex 
V.  Broadhembury  {b)  the  pauper  was  not  twenty-one  at 
the  time  of  the  separation ;  and  that  distinction  prevails 
in  all  the  cases.     Bex  v.  fVilmingion  {d)j  Bex  v.  Hard" 


(a)  3  7.12.114. 
(c)  1^.4-^^25. 


(b)  S  BoUjpL  66.  6th  ed.     Cold.  49S. 
(d)  S  B.^A,  525. 
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wick  (a).     In  the  last-named  case,,  it  is  laid  down  by 
Lord  TefUefilen  that  the  parents  new  setdement  will 
not  be  communioated  to  the  child,  unless  in  fact  be  con- 
tinues part  of  the  fiunily.    Here  the  pauper  was  not 
living  with  his  parent^  and  did  not  fom  a  port  of  the 
family  when  ha  attained  twenty-one.    Tbe  distinctioD 
between  a  voluntary  and  a  compulsory  separatioR  is 
immaterial,  as  Mr.  Justice  Holrcffd  observed  in  the 
same  case.     The  circumstance  of  the  pauper  being  as 
idiot  does  not  vary  this  proposition ;  fer  be  cannot,  at 
his  present  age,  be  removed  from  parish  to  parish  as  his 
parent's  settlement  may  change ;  SL  Michaefs  in  Nonndk 
T.  St.  MaUhetfs  in  Ipgwich  {b)\  and  he  is  not  removed 
to  form  a  part  of  his  parent's  family,  but  to  relieve  the 
parbh  of  a  charge.    It  is  not  necessary  that  the  son 
should  have  gained  a  settlement  for  himsdf ;   Rex  v. 
Stanmixif). 


Lord  Tknterden  C.  J.  The  order  of  sessions  most 
be  confirmed.  A  child  unemancipated  follows  tbe  set- 
tlement of  his  lather ;  and  the  general  rule  is,  that  until 
he  reaches  twenty-one^  the  child  is  not  emancipated, 
unless  he  becomes  the  bead  of  another  &mily,  or  does 
some  act  to  gain  a  settlement;  but  i(  after  twenty-one, 
he  separates  himself  from  his  father's  family,  be  is 
emancipated.  Why  is  twenty-one  the  period  thus  fixed 
by  the  law  ?  Because  at  that  age  the  party  is  presumed 
in  law  to  be  competent  to  take  the  management  of  his 
own  afioirs.  H«^  tbe  pauper  never  was  and  never 
will  be  competent  to  do  so.     The  reason,  therefore^ 


(a)  SB.^A.  176. 


(6)  2Boit,pK5S4 


(c)  5T4  IL  67a 
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for  which  that  period  is   fixed  upon  in  other  coses, 
wholly  fails  in  this. 

Parke  J.  If  the  pauper  were  a  minor,  he  would 
have  continued  unemancipated.  Now  it  is  found  he 
was  incapable  of  maintaining  and  taking  care  of  himself 
through  imbecility  of  mind ;  he  must  thereicNre  be  con- 
sidered as  in  the  same  situation  as  if  he  had  remained  a 
minor. 

Taunton  J.  The  rule  has  been  correctly  stated  to 
be,  that  where  a  party,  after  twenQr-one,  separates  from 
his  Other's  family,  and  can  provide  for  himself,  and  re- 
quires no  farther  protection,  he  is  emancipated.  That 
rule  does  not  apply  here. 

Patteson  J.  The  words,  in  Rex  v.  Hardwick  (a),  that 
<<  where  the  new  settlement  is  acquired  by  the  parent 
after  the  child  has  attained  twenty-one,  it  will  not  be 
communicated,  unless,  in  fact,  the  child  continues  part  of 
the  family,"  must  apply  only  to  a  member  of  the  family 
capable  of  supporting  himself. 

Order  of  sessions  confirmed. 

(a)  5  P.  i*^.  176. 
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forth  in  it. 


scturd^  The  Kino  against  The  Inhabitants  of  Ide. 

Nov.  iSJtli.  '^ 

^Lad  -/A?/)*^"*^?""*"*  TTPON  an  appeal  against  an  order  of  two  justicesy 

prentice  is  not  whereby  Jo/in  Stroude  was  removed  from  the  parish 

regulations  ioi-  of  Hennock^  in  the  county  of  Deoon,  to  the  parish  of 

l^tute  8  ^luitf,  ^^^  i^  the  same   county,  the  sessions  eonfirmed   the 

not  therefore^  Order,  subject  to  the  opinion  of  this  Court  on  the  foUow- 

bestamped  '  ing  case : — 

within  two  Y 

months,  nor!"         gy  indenture,  bearing  date  the  25lh  of  April  1817, 

must  the  con-  ^ 

■ideration  paid    made  in  pursuance  of  a  previous  order  of  two  justices, 

for  such  assign- 
ment be  set        and  in  conformity  to  the  provisions  of  the  stat.  56  G*  3. 

c.  139.,  the  pauper  John  Siroude  was  bound  apprentice  by 
the  overseers  of  Ide^  to  Amlnvse  Badcock  of  the  same 
parish.  By  an  assignment,  dated  the  2d  of  May  1817, 
made,  pursuant  to  the  provisions  of  the  32  G.  3.  c*  57«, 
and  in  the  form  prescribed  by  the  schedule  to  that  act, 
and  vifith  the  consent  of  two  justices  as  directed  by  the 
statute,  the  apprentice  was  assigned  by  Ambrose  Bad' 
cock  to  James  Long  of  the  parish  of  Hennock^  and  lived 
vith  Long  in  that  parish,  in  service  under  the  assign- 
ment, a  sufficient  length  of  time  to  gain  a  settlement 
The  assignment  was  executed  by  Badcock  and  Long^  and 
the  two  justices ;  and  at  the  time  of  the  production  of  it  in 
Court  on  the  hearing  of  the  appeal,  it  bore  a  one  pound 
stamp  which  had  been  aflSixed  on  payment  of  the  penalty 
a  short  time  before,  and  more  than  six  months  after 
the  date  and  making  of  it  Badcock  paid  Long  5L  as 
the  consideration  of  this  transfer  of  the  apprentice  to 
him ;  but  this  was  not  set  out  in  the  assignment,  nor 
was  any  mention  made  of  it  therein.  And  on  this  ac- 
count 


Idb. 
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count  it  was  contended  by  the  respondent  parish  (Heif-        183L 
nock)y  that  no  settlement  could  be  crained  under  it;  and  ~ 

'  ...  TheKwo 

the  question  for  the  opinion  of  this  Court  was.  whether        against 

.  ,  The  Inhabit- 

the  pauper  had  gained  a  settlement  by  his  residence        ants  of 
and  service  under  this  assignment. 

EscM  in  support  of  the  order  of  sessions.  The 
assignment  was  not  receivable  in  evidence,  not  having 
been  stamped  in  time,  and  the  premium  paid  on  the 
assignment  not  having  been  set  out  therein  at  length. 
This  objection  arises  on  the.  8  Anne,  c.9.  S.S59  36,  87, 
38,  and  39.,  which  require  that  the  full  sum  received, 
paid,  or  contracted  for  in  relation  to  any  apprentice 
shall  be  truly  inserted  and  written  at  length  in  some 
indenture  or  other  wrtiing  which  shall  contain  the  cove- 
nants, articles,  contracts,  or  agreements  relating  to  the 
service  of.  such  apprentice,  and  shall  be  duly  stamped 
within  two  months  of  the  execution,  and  shall  have  the 
sum  contracted  for,  &c.  truly  inserted  therein ;  in  de- 
fault of  which,  or  of  regular  stamping,  such  indenture, 
&c.  shall  be  void.  It  is  not  sufficient  that  this  assign- 
ment was  stamped  with  the  stamp  imposed  by  55  G.  3. 
c.  184.  if  it  ought  to  have  been  stamped  within  two 
months  after  the  date,  the  time  specified  in  the  statute 
of  Anne;  Rex  v.  Chipping  Norton  (a).  It  must.be  con- 
sidered within  that  act,  since,  though  not  an  indenture, 
it  still  falls  under  the  meaning  of  the  words  '*  other 
writing."  And  in  the  latter  stamp  acts,  44  G.  3.  c.  98., 
48  G.  3.  c.  149.,  and  55  G.  3.  r.  1 84.,  a  duty  is  expressly 
imposed  upon  the  assignments  of  indentures,  whence  it 
may  be  fairly  inferred  that  in  the  statute  oi  Anne  the 

{a)  5B.iA.A\St. 

legislature 
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18S1.       Iqrislatare  intended  thai  such  an  imtiumeut  as  the 
"""'^       present  should  be  placed  under  the  regulations  there 

The  Knra 

dfotnir  established.  But  if  that  be  not  so,  yet  it  is  enacted  by 
«ai«f  the  later  statutes  that  all  the  r^ulations  contained  in 
the  previous  acts  shaU  be  revived  and  applied  to  the 
cases  which  are  contained  therein.  Therefore  it  was 
necessary  to  insert  the  consideration  in  th'is  assignment, 
and  to  have  it  stamped  within  two  months.  In  Rex  v. 
(}adly{a)^  where  it  was  held  that  the  consideration  need 
not  be  inserted  in  a  parish  indenture^  the  money  ad- 
vanced was  parish  money,  but  that  was  not  the  case 
nere* 

Praed  eontri.  This  is  the  case  of  a  parish  apprentice, 
and  not  that  of  a  private  indenture.  Under  the  statute 
of  Afme  parish  indtfitures  need  not  be  stamped,  nor  the 
assignment  either»  if  it  be  contained  therein.  If  such 
assignment  would  not  hate  been  liable  to  duty  under 
the  statute  of  Anne^  the  provisions  of  that  statute  can* 
not  be  made  applicable  to  it  by  any  later  act.  But 
until  the  M  G*  5.  c.  57.,  there  could  not  be,  in  strictness 
of  law,  any  assignment  of  a  parish  apprentice.  Rex 
V.  East  Bridgff€rd{b\  Bex  v.  St.  Petrox{c\  Rex  v. 
JBarlesion  {d).  The  statute  of  Annet  therefore,  could  not 
apply  to  that  which  was  only  legalised  by  a  subsequent 
enactment.  As  to  the  words  ^  other  writing"  in  the 
sections  quoted,  they  cannot  apply  to  an  instrument 
like  the  present,  but  must  refer  to  a  deed  poll  or  some- 
thing equivalent  to  an  indenture.  No  duty  being  pay- 
able on  a  parish  indenture,  there  is  no  need  of  the 

(a)  IB.  4^  A.  477.  (6)  Burr.  &  C  133. 

(c)  Ibid.  248.  (rf)  5B.4;jt.  780. 

insertion 


Int. 
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insertion  of  the  premium  therein,  JB^x  v.  Oadby{a)^        I8SL 
nor,  consequently,  in  the  ossignment.    Besides,  the  sta- 
tote  32  G.  3.  c.  57.  gives  two  forms  ef  the  assignment  of       agohui 
a  parish  apprentice  in  schedules  D.  and  E. ;  but  there  b        gdis  of 
no  mention  of  the  premium  in  either. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
instrument  was  sufficiently  stamped,  and  in  due  time. 
It  is  said  that  the  assignment  is  within  the  meaning  and 
provisions  of  the  statute  of  Anne^  whereby  it  is  required 
that  the  premium  paid  on  the  indenture  of  apprentice- 
ship shall  be  truly  set  forth  in  the  instrument;  and  here 
the  sum  paid  by  the  new  master  to  the  old  is  not  set 
out.  Therefore  the  question  arises  whether  an  assign- 
ment of  an  indenture  of  an  apprentice  is  within  that 
statute.  Now,  it  has  been  oflen  held  that  acts  which 
impose  a  charge  on  the  subject,  must  be  construed 
strictly.  The  stamp  acts,  therefore,  cannot  apply  to  in-^ 
struments  not  specifically  designated  therein,  and  hence 
the  modern  stamp  acts  are  framed  so  elaborately  to 
comprehend  all  possible  cases.  Unless,  therefore^  the 
assignment  of  an  apprentice  be  distinctly  intended  in 
the  statute  of  Anney  we  cannot  hold  it  to  be  subject 
to  the  duties  there  imposed.  But  every  word  there 
manifestly  applies  itself  to  the  original  instrument  only, 
and  not  to  a  subsequent  assignment.  Under  the  late 
stamp  acts,  the  indenture  of  apprenticeship,  and  an 
assignment  thereof,  are  treated  separately,  and  are  made 
subject  to  separate  duties,  which  clearly  shews  that  the 
legislature  thought  the  latter  would  not  be  included 
under  the  terms  used  in  the  statute  of  Anne.  The 
order  of  sessions  must,  therefore^  be  quashed. 

(a)  1  B.  cj  Ji  477. 

Parke 
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agtmut 

The  Inhabiu 

aots  of 

I  DC. 


Parke  J.  Considering  the  strict  construction  that 
ought  to  be  put  on  a  statute  which  imposes  duties  upon 
the  subject,  I  think  an  assignment  of  this  kind  cannot 
1^  looked  upon  as  included  in  the  statute  of  Anne* 

Taunton  and  Patteson  Js.  concurred. 

Order  of  sessions  quashed. 


Saiurdaift 
JVoo.  13th. 


The  King  against  The  Inhabitants  of 

Macclesfield. 


Sjtt^S  -  tp^'^    The  pauper 
,  ^     t.       I  took  ft  house, 

-  f  ^  ^1  conusting  oxp, 
/t4i<'  2^^  hou»e.place,  • 
/, /fc/  -    2S^    chamber  over 

yy^^Ttil  '^f^  ^hich  extended 

^  rooms  in  the 

/fi^d^f,  tjf     adjoining 

house.     He 
afterwards  tooli 
the  adjoining 


T  T  PON  an  appeal  against  an  order  of  two  justices, 
whereby  W^  Hooley  and  his  wife  and  sou  were  re- 
moved from  the  township  of  Adlington  in  the  county  d 
ChestcTj  to  the  township  of  Macclesfield  in  the  same 
county,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case :  — 

The  pauper,  who  was  a  silk-weaver,  and  used  to  em- 
ploy journeymen,  and  had  looms  of  his  own,  about  Sep- 

house,  in  addi-  ,  .^  n  -a^vytT 

Uon  to  the  rest  teittber  1826  took  a  house  in  Compton  itotr,  Maccletfiddj 
from^thrMine'  ^^  25.  6d*  per  week.  The  house  consisted,  of  a  house- 
place,  a  chamber  over  the  house-place,  and  over  that 
there  was  a  garret  which  extended  over  the  lower  rooms 


first  taking  the  pauper  took  the  adjoining  house  under 
his  garret,  and  under  the  same  roof,  from  the  same  land- 


landlord,  for  a 

year,  at  10^ 
rent.  The 
whole  waa 

under  th«  same  ji,  ^^  adjoiniuff  house.     About  six  months  after  the 

roof,  though  "^  *^ 

there  was  no 

internal  com- 

iDunication. 

He  dwelt  in 

that  part  which  lady,  and  paid  45.  per  week  for  the  whole  together.  In 
and  put  a  jour.  &  week  or  two  the  pauper  called  on  his  landlady,  and 
work  in  the       agreed  with  her  for  the  whole  premises  at  the  same 

other:   Held, 

that  he  gained  a  settlement  under  the  6  G.  4.  c.  57.  by  renting  a  tenement  consistiog  of  a 

distinct  iMiitding. 

rate 
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rate  for  a  year.     He  occupied  the  premises  for  nearly        1831. 
two  years,  paying  the  rent  sometimes  once  a  fortnight,     j^  ^^^^ 
and  sometimes  once  a  month,  as  he  found  it  convenient^    ^"*!"J*L 

'  The  Inhalnt- 

and  the  whole  rent  was  paid.     He  furnished  the  new       tntsof 

*   MACCLitriaLD. 

part,  and  put  into  it  a  journeyman  who  worked  for  him, 
and  who  paid  the  pauper  Is.  6d,  per  week  for  it.  At 
one  time  the  pauper's  step-son,  a  married  man  with  a 
family,  slept  in  the  new  part,  the  pauper  having  put  a 
bed  in  it.  The  step-son  paid  the  same  rent  which  the 
pauper  did.  This  was  before  the  pauper  let  it  to  the 
journeyman.  There  was  a  passage  under  the  chamber 
floor,  and  betwixt  the  two  houses,  which  led  from  the 
public  street  to  other  houses ;  and  there  was  no  internal 
communication  betwixt  the  two  houses. 

I 

Lloyd  in  support  of  the  order  of  sessions.  The  ques- 
tion in  this  case  turns  upon  the  construction  of  the 
6  G.  4.  c.  57.,  which  requires  that  the  tenement,  the 
renting  of  which  shall  confer  a  settlement,  shall  consist 
of  a  separate  and  distinct  dwelling-house  or  building,  or 
of  land,  or  both,  bona  fide  rented  by  such  person,  in 
the  parish ;  and  that  such  house,  building,  or  land  shall 
be  occupied  under  such  yearly  hiring.  It  may,  perhaps, 
be  conceded*,  as  there  was  no  internal  communication, 
that  the  premises  here  did  not  constitute  one  distinct 
dwelling-house^  but  they  formed,  altogether,  one  distinct 
building.  It  is  like  the  case  of  premises  which  consist 
partly  of  a  house  and  partly  of  a  warehouse;  the 
whole  constitute  one  building.  The  object  of  the  act 
was  the  prevention  of  several  holdings  of  portions  of 
houses,  in  different  parts  of  a  parish,  being  added  to- 
gether to  make  up  the  tenement.  This  case,  therefore, 
is  clearly  not  within  the  mischief  intended  to  be  reme- 
died: 
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di«d :  for  here,  the  btddiog  was  entire,  under  one  per- 
^^  son,  and  at  one  rent;  and,  as  to  the  buildkig  itsd^  it 
<^^^^  was  all  under  one  roof.  Tbe  question  of  occupation 
•Bisar       does  not  arise^  &r  it  is  immaterial  who  ooeufHes.    Btx 

M  fciinMiigili 

¥.  Gnat  Bentleu  (a). 


A?f'^  >  'J 5/ 


CaUingham  cootrft.  Here  has  been  a  separate  oocd- 
pation  of  distinct  premises.  The  pauper  only  occupied 
one  part)  and  allowed  his  son-in-law,  and  afterwards  his 
journeyman,  to  occupy  the  other,  not  as  a  lodgerj  but 
as  a  sub-tenant  Therefore^  each  part  was  a  distinct 
dwellin^house ;  and  upon  the  facts  stated,  the  whole 
oodd  not  be  one  distinct  building,  but  at  the  most  con- 
sisted of  a  building  attached  to  a  dwelling-house.  One 
part  was  taken  first  by  the  pauper,  and  then  another 
parti  and  it  is  found  that  there  was  no  internal  com- 
municadon  between  them. 

Lord  Tenterden  C.  J.  I  should  have  been  better 
satisfied  if  the  justices  in  sessions  had  themselves  found 
that  these  premises  formed  one  distinct  building.  Bat 
it  seems  to  me  that  they  have  found  so  in  efiect ;  for  it 
is  stated,  that  the  whole  was  under  the.  same  roof:  that 
being  so^  it  is  a  distinct  building,  which  satisfies  the 
words  of  the  act. 

Parke  J.  We  must  take  it,  from  the  facts  stated  in 
the  case,  that  this  was  one  distinct  building.  I  am  by 
no  means  satisfied,  that  the  occupation  of  a  dwelling- 
house^  and  another  distinct  building  in  the  same  parish, 
may  not  be  sufficient  to  confer  a  settlement.     The  ot^^ 

(ff)  10  B.  4- c.  58a 

of 
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of  the  act  was  to  exclude  all  questions  about  the  occu-        18S1. 
pation  of  rooms.     It  appears  to  me  not  to  be  less  a       — • 
tenement  within  the  meaning  of  the  act,  where  one  de-        agahut 
tached  house  is  occupied  with  another.    It  is  not,  how-       uiu  of 
ever,  necessary  to  decide  that  point  here.    That  there       cc««'»«^ 
was  a  sufficient  occupation,   by  the  under-tenant,   is 
settled  by  Bex  v.  Great  Bentley  (a) ;  though  that  will 
not  be  sufficient  since  the  new  statute  I  fV.if»  c.  18., 
which  requires  an  occupation  by  the  person  hiring  the 
premises. 

Taunton  J.  To  prevent  any  miseonstruction,  it 
must  be  understood  that  the  Court  ^cides  on  the  state- 
ment of  the  facts  in  this  case.  It  is  stated  that  one 
garret  went  over  both  houses,  and  they  were  under  one 
roof.  It  may  be  too  much  to  say,  that  two  dwelling-houses 
can  constitute  one  distinct  dwelling-house,  but  this  is  a 
separate  and  distinct  building.  Then  there  has  been 
an  occupation  within  the  words  of  the  act,  which  does 
not  say  by  whom  the  tenement  is  to  be  occupied. 

Patteson  J.  It  is  not  necessary  now  to  decide, 
whether  the  occupation  of  two  distinct  dwelling-houses 
or  buildings  in  different  parts  of  a  parish  will  be  suffi- 
cient or  not.  This  was  one  distinct  building  under  one 
roof. 

Order  of  sessions  quashed. 

(a)  10  B.  j-  C.  520. 
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Saturday,  The  KiNG  aguinst  The  Inhabitants  o( 

^"^  Cassington. 


^.deviled to  TTPON    appeal   against   an   order  of  two    justices, 

had'coroeinto  wbefcby  WUUam  Whitley^  his  wife  and  cliildren, 

^miaaite.an*  ^^^^  removed  from  the  parish  of  Handhorough^  in  the 

tJj!Jds-"-^My  c^""^y  of  Oxford^  to  the  parish  of  Cassington j  in  the 

desire  »« that  same  countv ;  the  sessions  confirmed  the  order,  subject 

my  son  Robert  '* 

Bbaii  live  in        to  the  Opinion  of  this  Court  on  the  following  case :  — 

that  part  of  my  ^ 

house  as  he  now       Bobert  Whitley y  the  pauper's  father,  about  sixty  jears 

dothy  and  at  •  «  •^ 

the  same  yearly  ago,  went  to  the  parish  of  HandboTOugh  with  a  certifi- 

now  gives,  as  cate,  duly  signed,  certified,  and  allowed,  acknowledging 

^n^ito^*****  that  he,  his  wife,  and  family  were  legally  settled  at  Cos- 

l^oTd^yM^  5mg/o«.     In  1771   Thomas  Whitley,  father  of  the  said 

theliouiM  in  Bobertf  duly  made  his  last  will  in  writing,  and  thereby 

joy  and  own  the  devised  as  follows :  —  "I  ffive  and  bequeath  to  my  son 

same:"  Held,  ^  .        . 

that  this  was  a    Robert  Whitley  the  sum  of  5/.,  and  my  desire  is,  that 

devise  of  an  ,        , 

esute  pur  autre  my  SOU  RobeH  shall  live  in  that  part  of  my  house  as 

VIA     WlllC^h  a.lftM 

charged  the  he  now  doth,  and  at  the  same  yearly  rent  which  he  now 
^^Quierci  g^^^s,  as  long  as  my  son  John  shall  enjoy  or  own  the 
Whether  an       same.     And  all  other  my  estate  and  stock  whatsoever  I 

estate  conveyed  J 

to  a  certificated  stand  possessed  of  at  the  time  of  my  decease  I  irive  to 

man  on  mere  .^  o 

voluuury  con-    my  beloved  son  John  Whitley  and  his  heirs  for  ever.*' 

sideratlon,  will 

discharge  the      It  appeared  by  the  Court  Rolls  of  the  manor  of  Hand-' 

certificate  ? 

borough,  that,  on  the  18th  oi  October  1772,  John  Whit- 
ley,  as  son  and  devisee  of  Thomas  Whitley,  was  duly 
admitted  tenant  to  the  house  mentioned  in  his  father's 
will.  It  further  appeared,  from  the  same  Court  Rolls, 
that  on  the  25th  of  October  1773,  the  said  John  Whit- 
ley surrendered  the  house   to  the  use  and  behoof  of 

Itobcrt 
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Bobert  WhitUy  of  Handborough  and  his  heirs  for  ever:  •       1831. . 

and  at  the  same  court  Robert  Whitley  did  his  fealty,  and 

was  admitted  tenant     It  appeared  also  that  in  the  year  -      a^nUst 

^^  ^  The  Inhabit- 

1773)  it  was  not  usual  to  state  on  the  Court  Rolls  the        ants  of 
considerations,  whether  valuable   or  otherwise,   which  - 
were  given  for  property  surrendered;  but  they  were 
mentioned  in  the  copies  of  the  court  rolls  delivered  out.'- 
The  copy  was  not  produced  in  evidence  in  this  case.  ' 
jRobert  Whittey,  the  pauper's  father,  resided  in  the  house  * 
more  than  forty  days  previous  to  such  surrender,  {and 
after  his  father^s  death  (a),)  and  more  than  forty  days 
after  the  surrender,   and  during  this  occupation  the 
pauper  was  bom. 

Talfourd  in  support  of  the  order  of  sessions.  The 
question  is,  whether  the  parish  certificate  has  been  dis- 
charged by  the  acquisition  of  an  estate.  It  cannot  be  - 
said  that  the  pauper's  father  took  any  thing  under  die 
will,  for  no  estate  is  given  to  him  thereby.  Then,  has 
th«  pauper  acquired  an  estate  under  the  surrender  which 
will  destroy  the  effect  of  the  certificate  ?  It  is  established 
by  Bex  v.  Great  Driffield  {b)  that  a  certificate  will  not  be 
discharged  by  the  acquisition  of  an  estate  through  the 
act  of  the  party  himself,  as  by  purchase.  But  it  is  left 
undecided  there  what  would  be  the  effect  of  a  voluntary 
grant  by  another.  Here,  too,  it  is  unnecessary  to  decide 
that  question,  for  supposing  it  to  be  a  conveyance  from 
one  brother  to  another,  without  any  consideration  ap-  * 

(a)  The  caie  was  amended  at  the  niggestion  of  the  Court,  during  the 
argument,  by  the  insertion  of  this  fact,  which  was  agreed  to  by  the 
eounatl  on  each  side. 

(h)  SB,tC.  684. 

Vol.  II.  3  L  pearing. 
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ante  of 
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peariDg,  still,  as  'against  the  parish  seeking  to  dischargi 
itself  from  the  certificate,  it  must  be  taken  prim^  facie  t< 
have  been  in  the  whole  or  in  part  for  a  pecuniary  consider 
ation.  It  lies  upon  that  parish  to  prove  it  to  l>e  a  volun- 
tary grant,  Rex  v.  Warblington  {a).  The  sessions  have 
not  expressly  found  whether  the  consideration  was  vo- 
luntary or  pecuniary;  but  as  they  have  confirmed  the 
order,  they  must  be  taken  to  have  decided  that  it  was 
not  voluntary. 


Chilton  contr^.     Since  the  decision  in  Rex  v.  Greai 
Driffield  (i),  it  cannot  be  contended  that  a  purchase  will 
discharge  the  certificate ;  but  the  sessions  did  not  intend 
to  find  that  there  was  a  purchase.     At  all  events,  the 
pauper's  father  took  an  estate  under  the  will,  and  resided 
forty  days  after  it  came  to  him,  which  has  discharged 
the  certificate.     Under  the  words  of  the  will,  <<  and  my 
desire  is,  that  my  son  Robert  shall  live  in  that  part  of 
my  house  as  he  now  doth,  and  at  the  same  yearly  rent 
which  he  now  gives,  as  long  as  my  son  John  shall  enjoy 
or  own  the  same,"  Robert  took  an  estate  for  the  life 
ofjohny  defeasible  by  his  ceasing  to  own  and  enjoy  the 
properly,   and  was   tlierefore  irremovable.      Then,  on 
the  other  point,  the  general  doctrine  is,  that  the  certi- 
ficate is  not  discharged  by  any  act  of  the  party  himself: 
but  voluntary  conveyances  full  under  a  different  rule: 
thus  in  Rex  v.  Upton  (i),  in  which  there  was  a  mixed 
consideration,    partly  money  and   partly  love   and   af- 
fection, the  certificate  was  liolden    to    be   discharged. 
The  present  point,   therefore,  is  not  decided  by  Rex 
V.  Great  Driffield* 


(o)  ir.  R.24U 


(6)  8B.iC.684. 


W  3  T.  JR.  S51. 

Lord 
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Lord  Tenterden  C.  J.  It  seems  to  me  that,  under 
the  will,  the  pauper's  father  took  an  estate  pur  autre  viey 
that  is,  for  John*s  life,  defeasible  on  his  ceasing  to  enjoy 
and  own  the  estate.  No  one  could  say  that  John  would 
so  cease  during  the  whole  of  his  life ;  so  long,  therefore, 
as  John  lived,  Robert  might  hold  his  estate.  And  it  was 
cooveyed  to  him  by  the  will  of  his  father,  and  not  by  his 
purchase^  or  any  act  of  his  own. 
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Parke  J.  Robert  took  an  estate  for  life,  determinable 
on  certain  events.  It  is  immaterial  whether  the  estate 
be  equitable  or  legal,  the  certificate  is  equally  discharged. 
The  case  of  Rex  v.  Gr^at  Driffield  {a)  leaves  all  the 
cases  untouched  where  the  consideration  is  any  other 
than  pecuniary. 

Taunton  J.  and  PArrESON  J-  concurred. 

The  rule  for  quashing  the  order  of  sessions  was 
made  absolute. 

(a)  8J9.4-C.084. 


sL  s 
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jlj^4lh.  Williams  against  Pocklington. 

A  tenant  of         A  SSUMPSIT  for  a  portion  of  the  expense  of  a  party 

premises, bav-      .^X         n     .     .•      •  i  i   •     •/*»  i 

ing  built  a  party  wall   built  by   the   plaintifi,   pursuant   to    the  act 

let  a  portion'of  ^^  G'  ^'  C'  78.,  and  cut  into  and  used  by  the  defendant, 

iJ^  "'^^"^  he  then  being  the  owner  and  occupier,  and  entitled  to 

ment,  'or  50£.  ij^g  improved  rent,  of  the  adjoining  premises.    Plea,  non 

sub-tenant built  assumpsit     At  the  trial  before  Lord  Tenterden  C.  J.,  at 

a  bouse  on  bis 

partof  tbe         the  London  sittings  after  Hilary  term,  1831,  it  appeared 

groundt  and  in  ... 

so  doing  made  that  the  plaintiff,  being  tenant,  at  a  rent  of  80/.  a  year, 
wall.    Tbe        of  Certain  land,  upon  which  he  had  built  the  party  wall 

agreement  con-    •  «.•  j       •     j  i  ^*  /•   •- 

tainednosti.  '^  question,  demised  several  portions  of  it  at  rents 
oftMiTbe^nff***  amounting  altogether  to  140/.  a  year.  One  parcel  of 
done.  Tbe  ^j,g  \^^^  j,g  jg^  jq  ^^g  defendant  for  fifty-nine  years,  at  a 
underlet  tbe       yearly  rent  of  50/.,  upon  an  agreement,  by  which  the 

bouse,  wben 

finisbed,  at  a      defendant  undertook  to  erect  a  substantial  brick  dwelling- 
rent  exceeding  .  .  ,  .  ,  ,  - 
SOI, :                house  upon  the  premises  within  twelve  months,  and  to 

tbe  original  P^J  ^^  taxes,  &c. ;  and  the  plaintiff,  on  his  part,  agreed, 

emiUed^ta^com.  ^^  ^^^'^  *^  ^^  house  sliould  be  completed,  to  grant  the 

ln»"l!»!^  u nd"r  defendant  a  lease,  subject  to  the  usual   covenants,  at 

tbebuUding  ^^  ^^^f    a^j  foj.  ^he  term  aforesaid.     The  defendant 

act  14  G,?>,  ' 

c.  78.  f.  41.  for  built  his  house,  and    in   so   doing,   made   use  of  the 

the  use  of  the 

party  wall,  party   wall ;  and  a    lease   was  aflerwards  granted  him 

self,  and  not  pursuant  to  the  agreement.     He  then  underlet  the  pre- 

was  the  owner  mises   at  an   advanced  rent.     The  plaintiff  thereupon 

prov«i*rent,  made  the  claim-  stated  in  the  declaration :  and  at  the 

wiUim  that  in^A^  this  demand  was  grounded  both  on  an  express 

Semble,  that  promise  (after  the  use  made  of  the  wall),  and  upon  the 

tbe  clause  does    «^  ^  /»  r 

not  apply  where  defendant's   general    liability    under   the   building   act, 

tbe  land  ad- 

jacent  to  tbe      i 

party  wall  is  hel    under  an  agreement  with  tbe  builder  of  it. 

14  G. 
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1*  G.  3,  c.  78.  5.  41.  (a).      For   the   defendant  it   was        1831. 
urged,  that  he  was  not  an  "  owner  entitled  to  the  im-        

,  WiLUAMS 

proved  rent"  within  the  meaning  of  the  statute.     The        againn 
Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff, 
giving  leave  to  move  that  a  nonsuit  might  be  entered. 

A  rule  nisi  having  been  obtained  for  that  purpose, 

» 

Gurnet/  and  Kelly  now  shewed  cause.  The  defendant, 
though  holding  his  premises  by  lease  from  the  plaintiff, 
was  in  the  same  situation  as  a  stranger  with  respect  to 
the  party  wall.  There  was  no  covenant  entitling  him  to 
the  benefit  of  that  wall ;  he  might  avail  himself  of  it  or 
not,  as  he  thought  proper ;  but  if  he  did  so,  he  was 
bound  to  bear  a  part  of  the  expense.  There  is  no 
case  in  which  this  question  has  arisen  between  land- 
lord and  tenant ;  but  on  principle,  a  tenant  ought  to  be 
held  liable  as  much  as  a  stranger.  Lambe  v.  Hemans  {b) 
will  be  relied  upon  on  the  other  side.  There,  a  person 
holding  a  lease  of  premises  at  a  fixed  rent,  had  assigned 
them,  for  a  sum  of  money,  to  the  defendant,  who  had 
greatly  increased  their  annual  value ;  but  it  was  held  that 
he  was  not  the  owner  of  the  improved  rent  within  the 
statute.  In  that  case,  however,  the  defendant  had  not 
underlet ;  and  there  is  a  material  difference  between  a 
person  taking  a  house  from  the  lessee,  who  himself  holds 
at  an  improved  rent,  and  merely  increasing  its  value, 
and  one  who  erects  houses  on  ground  demised  to  him  on 
a  building  lease :   the  latter  is  the  very  description  of 

(a)  Which  provideft,  *'  That  the  persoa  or  penoni  at  whote  eipensc 
any  party  wall  or  party  arch  shall  be  built  agreeably  to  the  directiona 
of  this  act,  shall  be  reimbursed  by  the  owner  or  owners  who  shall  be 
entitled  to  the  improved  rent  of  the  adjoining  building  or  ground,  and 
who  shall  at  any  time  make  use  of  such  party  wall  or  party  arch,  a  part 
of  ttie  expense  of  building  the  same,  in  the  proportion  after  men- 
tioned,** &c 

(6)  2B.4;J.  467. 

3  L  3  person 
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1831.  person  contemplated  by  the  act  as  likely  to  make  use  of 
""■^"  the  party  wall ;  he  takes  the  property  for  the  express 
ofoimti  purpose  of  letting  it,  when  improved,  at  a  higher  rent 
than  he  pays ;  and  the  party  who  so  lets  is,  according  to 
several  cases,  the  owner  pointed  out  by  the  statute  («). 
It  may  be  said,  that  in  this  case^  the  defendant  was 
not  owner  of  any  improved  rent  when  the  party  wall 
was  built,  or  when  it  was  cut  into;  but  in  Pfck  v. 
Wood{Jb\  under  similar  circumstances,  that  objectioD 
did  not  prevail.  Besides,  here  was  an  express  promise 
to  pay  for  the  use  of  the  wall,  and  that  is  a  sufficient 
ground  of  action,  independently  of  the  statute.  Siuari 
V.  Smith  (c). 

Campbell  contrk.  In  the  case  last  cited  there  was  an 
express  contract  between  the  parties  before  the  work 
was  done ;  the  work  was  performed  in  consideration  of 
it  But  here  the  wall  had  been  built  and  made  use  of 
by  the  defendant  before  the  plaintiff  advanced  his  claim. 
The  alleged  promise,  unless  it  can  be  grounded  on  the 
statute,  is  nudum  pactum.  In  the  cases  hitherto  de- 
cided, the  lands  separated  by  the  party  wall  were  in 
the  hands  of  different  persons  when  the  wall  was  built 
Here  the  same  person  was,  at  that  time,  owner  of 
the  lands  on  both  sides ;  and,  where  that  is  the  case, 
such  person  may  make  his  bargain  for  compensation  in 
respect  of  the  party  wall,  when  he  lets  one  of  the  adja* 
cent  pieces  of  ground  for  the  purpose  of  building.  It 
must  be  supposed  here^  that  the  use  of  the  wall  was 
taken  into  consideration  in  the  agreement  between  the 

(a)  See  SouihaU  V.  Leadbetter,  S  T.  JR.  458.  Peck  Y.  ITood,  5  T.  B> 
ISO.  Sangtter  Y.  BirkKead,  I  B,  i  P.  303,  Beardmott  y.  Fog,  8  T*  R" 
614. 

{b)  $  r.  H.  ISO.  (c)  7  Taunt.  158. 

plmntiS 
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plaintiff  and  defendant.     Besides,  according  to  the  de-       1831. 
cided  cases,  the  plaintiff  and  not  the  defendant  ousht 

.  .  Williams 

here  to  be  considered  the  owner  of  the  improved  rent.       ^mtut 

A       II  1      t  n     1  1  *•  Bbckmkotof. 

'At  ali  events  the  defendant  was  not  the  owner  of  any 

improved  rent  when  he  first  built  against  the  party  wall; 
and  if  any  claim  accrued  to  the  plaintiff  under  the  sta- 
tute, it  must  have  accrued  absolutely  at  that  time ;  it 
could  not  have  depended  on  the  contingency  of  the 
defendant's  making  a  good  or  a  bad  bargain  with 'his 
sub-tenants. 


Lord  Tenterden  C.  J.     It  is  unfortunate   that  the 
plaintiii^  in  his  agreement  with  the  defendant,  did  not 
expressly  provide  for  compensation  to  be  made  to  him 
in  respect  of  the  party  wall  which  he  had  then  built 
upon  the  land.     In  the  absence  of  any  such  stipulation, 
it  becomes  necessary  to  see  whether  the  law  has  made 
any  provision  which  can  supply  its  place ;  and  I  am  of 
opinion  that  it  has  not.     Suppose  the  party  wall  had 
not  belonged  to  the  plaintiff  but  to  a  third  person,  and 
the  plaintiff  had  been,  as  be  is  in  this  case,  proprietor  of 
the  land  adjacent  to  the  party  wall,  on  which  the  de- 
fendant had  built,  and  which  he  had  let  to  the  defendant 
at  a  higher  rent  than  would  be  given  for  land  unbuilt 
upon.     In  that  case  the  plaintiff,  and  not  the  defendant, 
would  have  been  the  owner  of  the  improved  rent;  and 
it  makes  no  difference,  in  my  opinion,  that,  in  this  in- 
stance, the  plaintiff  himself,  who  is  the  landlord,  is  also 
the  builder  of  the  party  wall ;  on  the  contrary,  I  think 
that  circumstance  rather  makes  against  his  claim.     At 
all  events,  he  is  the  person  who,  by  his  contract  with 
the  defendant,  obtains  50/.  a  year,  which,  without  such 
contract,  the  land  would  not  be  worth ;  he  has,  there* 

3  L  4  fore. 
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fbre,  ao  claim  against  any  ooc 
the  statute. 

Parke  J.  I  am  of  the  si 
me  that  the  statute  was  not 
adjoining  laud  is  taken  undi 
builder  of  the  party  wall. 


Taunton  and  Pattesoh  J 


iforidpy.  Withers  agaim 

/fev.  nth.  *» 

0  7.  B.  .grwd  10  A  SSUMPSIT  for  not  deliv. 

^^  »ir»w.  to  be  dtf-  pursuant  to  agreement. 

''^  [ireniiia,Mthe  ToUerdcn  C.  J.  at  the  sitting 

lowii  in  ■  foru  Hilarif  term,  the  agreement  pi 


'^'  T^t  J°^^  Mthers  with  wlieat  sti 

p*rlo«lfor  gigijt   for  liis  ygg  (,j  ^   sIable-1 
uch  loid  of 

iif«»  >o  de-  his  premises  as  above"  (i.  e.  at 

pretniwi"  dur-  the  24th  of  June  1830,  at  the 

ing  Ihc  mboTC  i       i       ■-     >  ■ 

iKriod.    Aftir  lings  per  load  of  thirty-six  ti 
tbp  Btnw  hid        I  j^    I  I       I     ■         «• 

been  luppiied  ^"^  i*"'^  *^^  three  loads  m  a  for 

^.  rafu'JdX  without  damage.     And  the  sai 

!S>'Z,t!X  p'y  "  ""^  »'i  •'•  «• "  wa 

»nd  in^iitcd  on  three  shilliniFS  per  load  for  eai 

■li>a;>  keeping 

one  pifineat  in  vered  ou  hts  premises  from 

Held,  that  June  1830,  according  to  the  te 

tbe  tnie  effect  (Signed)  "  Joseph  H 

of  the  agree- 


AimoLM. 
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The  straw  was  regularly  sent  in  from  the  20th  of       18S1. 
October  1829,  when  this  agreement  was  made,  till  the        — — 

WiTHIU 

end  oi  January  1830.  At  that,  time,  the  plaintiff  being  agaimt 
in  arrear  for  several  loads  of  straw,  the  defendant  called 
upon  him  for  the  amount,  and  he  thereupon  tendered 
to  the  defendant  11/.  Il5.,  being  the  price  of  all  the 
straw  delivered  except  the  last  load,  saying  that  he 
should  always  keep  one  load  in  hand.  The  defendant 
objected  to  this;  but  was  at  length  obliged:  to  take  the 
sum  offered:  and  he  then  told  the  plaintiff  that  he 
would  send  no  more  straw  unless  it  was  paid  for  on 
delivery :  and  accordingly  no  more  was  sent.  On  the 
part  of  the  defendant  it  was  submitted  that  there  must 
be  a  nonsuit,  inasmuch  as  the  plaintifi^  on  his  own 
showing,  had  not  performed  his  own  part  of  the  con- 
tract, which  was,  in  effect,  to  pay  for  each  load  on 
delivery.  Lord  TVra/friifn  C.  J.  was  of  this  opinion ;  but 
directed  a  verdict  for  the  plaintiff,  reserving  the  point. 
A  rule  nisi  was  afterwards  obtained  for  entering  a  non- 
suit. 

Campbell  and  12.  V*  Richards  no^  shewed  cause*  Two 
things  independent  of  each  other  were  stipulated  by 
this  contract  to  be  done  by  the  respective  parties  :  the 
defendant  was  to  deliver  straw;  the  plaintiff  to  pay  the 
price.  •  No  time  of  payment  was  specified.  There  ap- 
pears nothing  which  could  entitle  the  defendant  to 
insist  on  receiving  his  money  till  the  whole  quantity  of 
straw  was  delivered.  Payment,  then,  was  not  a  con- 
dition of  the  defendant's  performance  of  his  contract. 
His  promise  was  given  in  consideration  that  the  plain- 
tiff promised  to  pay,  not  in  consideration  of  perform- 
ance.    If  the  plaintiff  was  bound  to  pay  for  each  load 

on 


RiTNOLDS. 
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ISSl.        on  delivery,  still  it  does  not  Follow  that  a  refusal  ta  pay 
""■""""        for  one  load   excused  the  defendant  from  any  future 

WiTBxas  ^ 

against  performance  of  his  contract.  Weaver  v.  Sessiafis.{a) 
And,  according  to  that  case,  he  ought  at  least  to  have 
shewn  that  he  subsequently  made  a  tender  of  executing 
his  part  of  the  agreement,  which  the  plaintiff  rejected. 
Tlie  defendant,  therefore,  upon  his  construction  of  the 
agreement,  may  be  entitled  to  bring  a  cross  aetkyn,  biit 
has  no  defence  to  this. 

Piatt  contrh.  The  only  question  is  upon  the  con- 
struction of  this  agreement.  It  is  true,  no  time  of  pay- 
ment was  specified,  but  in  the  absence  of  any  express 
stipulation,  the  money  would  be  payable  on  demand  as 
often  as  it  became  due ;  and  here  the  words,  *'  to  pay 
thirty-three  shillings  per  load  for  each  load  so  deli- 
Tered,"  intimate  that  the  price  of  each  load  was  to  be 
due  as  soon  as  it  was  delivered.  (Here  he  was  stopped 
by  the  Court.) 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  not  entitled  to  recover.  There  is,  I  think, 
no  doubt  that  by  the  terms  of  this  agreement  the  plain- 
tiff was  to  pay  for  the  loads  of  straw  as  they  were  deli- 
vered. If  that  were  not  so^  the  defendant  would  have 
been  liable  to  the  inconvenience  of  giving  credit  for  an 
indefinite  length  of  time,  and,  in  case  of  non-paymentf 
bringing  an  action  for  a  very  large  sum  of  money,  which 
does  not  appear  to  have  been  intended  by  the  contract* 
Then  the  only  question  is,  whether  upon  the  plaintiff's 
Bsying,  "  I  will  not  pay  for  the  goods  on  delivery  **  (for 

{a)  6  Taunt,  154. 

that 
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that  was  the  effect  of  his  communication  to  the  def^Ml^        1881. 
anl),  it  was  incumbent  on  the  deFendant  to  go  on  sup-  *""" 

WiTHItRt 

plying  straw ;  and  he  clearly  was  not  obliged  to  do  so.  agahui 


Parke  J.  The  substance  of  the  agreement  was,  that 
the  straw  should  be  paid  for  on  delivery.  The  defend- 
ant clearly  did  not  contemplate  giving  credit.  When, 
therefore,  the  plaintiff  said  that  he  would  not  pay  on 
delivery,  (as  he  did,  in  substance,  when  he  insisted  on 
keeping  one  load  in  hand,)  the  defendant  was  not 
obliged  to  go  on  supplying  him. 

Taunton  J.  The  contract  does  not  say  merely  that 
so  much  straw  shall  be  supplied  at  thirty-three  shillings 
a  load,  but  it  adds,  that  the  plaintiff  shall  pay  that  sum 
**  for  each  load  of  straw  delivered  on  his  premises,**  from 
the  date  of  the  agreement  till  the  24th  of  June  1830. 
That  pr;m&  facie  imports  that  each  load  was  to  be  paid 
for  as  delivered. 

Patteson  J.  If  the  plaintiff  had  merely  failed  to 
pay  for  any  particular  load,  that,  of  itself,  might  not 
have  been  an  excuse  to  the  defendant  for  delivering  no 
more  straw :  but  the  plaintiff  here  expressly  refuaxes  to 
pay  for  the  loads  as  delivered ;  the  defendant,  therefore, 
is  not  liable  for  ceasing  to  perform  his  part  of  the 
contract. 

Rule  absolute. 


RIT1I0I.M. 
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1831. 


Mondayy  EvANs  agaifist  Truman  and  Others. 

N<m,  14th.  ® 

By  the  6  G.  4.  /ASSUMPSIT  for  money  had  and  received  by  the 
«^an7  person  defendants   for  the  plaintiff's   use.     At  the   trial 

iSyirj^oM^  before  Lord  Tenterdai  C.  J.  at  the  London  sittings  after 
Sui^n'"/!^  last  Michaelmas  term,  it  appeared  that  the  plaintiff, 
wtrrant,  &c.y      beini?  the  owner  of  certain  East  India  indiiro  warrants, 

■hall  be  deemed  °  o  -^ 

the  uue  owner   had  placed  them  in  the  hands  of  Nevett  and  Co.,  bro- 

of  the  goodly 

&C.,  therein  de-  kers,   witliout  any  authority  to  pledge  or  sell  them. 

as  to  give  Nevett  and  Co.,  however,  it  was  alleged,  had  sold  them 

conffv^entned  to  the  defendants,  who  had  obtained  value  for  them, 

Mio^for^tbe  ^'^d  the  plaintiffs  sought  to  recover  the  proceeds  in  this 

I!^  wfor  action.     The  plaintiff  called  Nevett,  who  stated  that  he 

the  deposit  or  |j^  ^o  authority  to  scU  or  pledfi^e  the  warrants;  and 

pledge  thereof,     •  ^  re 

as  a  security       having  been  asked  whether  he  had  parted  with  them  to 

for  any  money 

or  negouable      the  defendants,  answered  he  had  done  so  under  a  con- 
instrument  ad-  1  .  1   1  .  J  .         . 
▼anced  or  given  tract  which  be  said,  on  cross  examination,  was  m  writ- 

ofsuch  docu-  ing.     The  defendants'  counsel  then  required  the  plaintiff 

"*i***the  ^  produce  it  as  part  of  his  case ;  but  it  was  contended 

®T"^*^5^  that  the  plaintiff  was  not  bound  to  give  such  evidence. 

indigo  war-  Lord  Tenterden  said  he  would  reserve  the  point,  but  in- 

rants,  intrusted 

them  to  a  timated  an  opinion  that  the  defendants,  who  sought  to 

broker,  without  .,   i  i  i«  i  ^ 

any  authority      avail  themselves  of  the  statute  6  G.  4.  c.  94.  s.  2.  (a)  ought, 

to  pledge  or 

selL     The  ID 

broker  pledged 

them  to  Bn     In  an  action  brought  by  A.  against  B,  for  the  proceeds  of  the  goods,  the 

broker  being  called  as  a  witness  for  the  plaintiff,  stated  that  he  parted  with  the  warrants  to 

the  defendMt  under  a  contract  which  was  in  writing :  Held,  that  a  defendant  seeking  to 

avail  himself  of  the  statute,  must  prove  his  contract  with  the  broker,  and,  coosequentlyv 

Chat  it  was  incumbent  on  B,  to  produce  the  written  agreement. 

(a)  By  sect  2.  it  is  enacted,  **  That  any  person  intrusted  with  and  in 
possession  of  any  bill  of  lading,  India  warrant,  dock  warrant,  waraboase' 
keeper's  certificate,  wharfinger's  certificate,  warrant,  or  order  for  ddivery 
of  goods,  shall  be  deemed  and  taken  to  be  the  true  owner  of  the  goods 
described  in  the  said  several  documents,  or  cither  of  them,  ao  fitf  as  to 

gift 
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in  order  to  give  validity  to  a  contract  entered  into  by 
the  broker  intrusted  with  the  warrants,  for  the  sale,  de- 
posit, or  pledge  thereof,  to  prove  the  contract  itself. 
The  defendants'  counsel,  however,  did  not  produce  it; 
but  commented  on  the  plaintiff's  evidence  without  calling 
witnesses.  The  jury  found  for  the  defendants,  and  that 
Nevett  was  still  indebt^  to  them  on  the  indigo  trans- 
action. A  rule  nisi  was  afterwards  obtained  for  setting 
aside  that  verdict,  and  entering  a  verdict  for  the  plaintiff. 


1831. 

Etamii 
ogtnnst 

TftUMAV. 


Sir  James  Scarlett^  Campbell^  and  Coleridge  now  shewed 
cause.  The  question  is,  who  was  to  prove  the  contract 
in  this  instance.  The  plaintiff  contends  that  the  party 
receiving  the  goods  is  bound  to  prove  his  title.  But 
there  is  no  ground  for  such  a  position.  These  warrants 
are  like  all  chattels  which  pass  by  delivery ;  the  person  in 
possession  is  presumed  to  have  a  good  title  until  that 
is  impeached.  It  is  not  enough  for  a  party  to  prove 
that  the  property  in  the  goods  was  his,  and  that  he  has 
not  voluntarily  parted  with  the  possession;  he  must 
shew  that  they  have  come  improperly  into  the  hands  of 
the  defendant.  In  the  case  of  lost  bills  or  checks, 
there  is  always  some  circumstance  of  suspicion  or  negli- 
gence proved  against  the  holder  before  he  is  called 
upon  to  account  for  the  possession.     How  is  the  case 


^ve  validity  to  any  contract  or  agreement  thereafter  to  be  made  or 
entered  into  by  auch  penon  so  intrusted  and  in  possession  as  aforesaid, 
with  any  person,  body  corporate,  &c. ,  for  the  sale  or  disposition  of  the 
said  goods,  or  any  part  thereof,  or  for  the  deposit  or  pledge  thereof  or 
any  part  thereof,  as  a  security  for  any  money  or  negotiable  instrument 
advanced  or  given  by  such  person,  body  corporate,  &c.,  upon  the  faith 
of  such  several  documents  or  either  of  them.  '  Provided  such  person, 
body  corporate,  &c.,  shall  not  have  notice  by  such  documents  or  either  of 
them  or  otherwise,  that  such  person  so  intrusted  ai  aforesaid  is  not  the 
actual  and  bonA  fide  owner  or  proprietor  of  such  goods  so  sold  or 
deposited  or  pledged  as  aforesaid.** 

here? 


TftUMAir. 
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mi.        here?    The  plaintiff  proved   that    the  warrants    had 

belonged  to  him ;  that  he  pat  them  into  the  hands  of 

mgmnsi  the  broker,  who  parted  with  them  for  value  on  a  con- 
tract in  writing  which  he  will  not  produce.  It  must  be 
taken  that  that  contract  was  within  the  provisions  of 
the  act  of  parliament.  It  must  have  been  a  contract  of 
sale  or  of  pledge,  and  the  particulars  could  not  have 
been  important.  If  it  was  a  contract  of  sale,  the  de- 
fendants have  a  good  title  under  the  act  of  parliament; 
and  if  it  was  a  pledge,  then,  the  jury,  having  found 
that  Nevett  is  still  indebted  to  the  defendants  on  this 
transaction,  there  is  also  a  good  defence.  But  if  the 
defendants  ought  to  have  proved  their  title,  the  Court 
will  not  make  the  rule  absolute,  but  will  let  the  defend- 
ants, on  a  new  trial,  produce  this  evidence,  seeing  that 
on  this  trial  they  were  in  some  degree  misled. 

jP.  Pollock^  Jones  Seijt.,  Joshtia  Evansj  and  Wighiman 
contra.  The  defendantis  made  their  election  at  the  trial, 
and  must  be  bound  by  it.  The  plaintiff  had  done  enough 
in  proving  that  the  goods  had  been  transferred  without 
his  consent  or  authority.  The  property  in  personal 
chattels  in  no  case  passes  by  delivery  without  the 
owner's  consent.  If  the  defendants  had  a  tide  under 
the  act  of  parliament,  it  was  for  them  to  prove  it;  as 
against  the  plaintiff  they  were  wrongdoers. 

Lord  Tenterden  C.  J.  I  think  there  ought  to  be  a 
new  trial  on  payment  of  costs  by  the  defendants.  It 
appears  to  us  from  the  provisions  of  this  act,  that  the 
persons  who  would  avail  themselves  of  it  must  prove  the 
contract  which  they  have  made.  It  was,  therefore,  in- 
cumbent upon  the  defendants  here  to  produce  the  written 
agreement.    But  there  is  a  peculiarity  in  this  case  in  the 

plaintiff's 


Tkumav. 
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plaintiff's  own  witness  having  communicated  the  fact  of        1881. 
the  written  contract,  which  may  induce  a  belief  that  the 
defendants  were  not  aware  that  it  would  be  necessary,  for       jipanst 
them  to  give  that  evidence.     They  ought,  therefore,  to 
be  allowed  the  opportunity  of  giving  it. 

Parke,  Taunton,  and  Patteson  Js.  concurred. 

Rule  for  a  new  trial  on  payment  of  costs 
by  the  defendants. 


Watters  against  Smith.  Uondty, 

^  Nov,  Hth. 

ASSUMPSIT  for  work  and  labour,  care,  and  attend-  ;».«°d  c.    ^^^^^ 
being  jointly  ^^  r  .95 

ance.     Plea,  non  assumpsit.     At  the  trial  before  indebted  to  J. 

the  latter  sued 

Lord    Tenterden   C.  J.,   at   the   London   sittings   after  B.  alone.    He 

remonktrated 

Michaelmas  term  1880,  it  was  proved  that  the  plaintiff  upon  the  hard- 
had  been  appointed  to  the  situation  of  assistant  surgeon  Ijiudcd  to  dr. 
and  apothecary  in  a  certain  institution  called  The  Royal  ^*hTch*w^ld 
Western  Hospital,  which  was  under  the  management  of  5'°**^  ^fV 
a  committee.     The  defendant  and  George  Hunter  were  Ji*f' ■  d«n«»d 

°  if  he  gained 

both  members  of  this  committee.     The   plaintiff  had  a  Teidict, 

'  end  proposed  to 

claimed  from  the  defendant,  by  a  letter  before  the  ac«^  put  an  end  to 

-       _  111  *•  1  •       I  1      •      •^^  action  by 

tion,  48/.  165.  as  the  whole  amount  of  his  demand;  m  paying  part  of 
the  action,  however,  his  claim  was  reduced  to  28/.  165.  thecosuof 
It  was  proved,  on  the  part  of  the  defendant,  that  the  Jg,!!^^'^!^ 
plaintiff  had  already  sued  Hunter  for  the  whole  of  the  J  '~^«P*  «»^«" 

*  "^  for  the  ium 

same  demand.     On  the  1st  of  May  1830,  Himtet's  at-  paid,  which 

'^  was  tuted  to  be 

torney  addressed  the  following  letter  to  the  plaintiff's  for  debt  and 

costs  in  that 

attorney :  —  action,    A. 

««  o*  xtT«  I         n  afterwards  sued 

"  Sir,  —  With  reference  to  our  conversation  yester-  c.    Held,  that 
day,   I   send  you  underneath  (without  prejudice)  the  aborem^ 

tioned  did  not 
operate  as  a  discharge  of  the  whole  debt,  but  only  to  relic?e  Jl.»  and,  therefore,  it  was  do 
defence  for  C  t  ^  i  U 

terms    r  j>i^c,  /ja. 


Smith. 
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1881.        terms  upon  which  I  propose  to  comprombe  this  suit.    I 
'        think  it  however  but  fair  to  premise,  by  representing  to 

againtt  you  the  peculiar  hardship  of  the  case  as  regards  Mr. 
Hunter.  You  have,  unfortunately,  fixed  upon  the  very 
one  of  all  the  committee  who  knew  least  of  the  affistirs  of 
the  hospital,  or  of  the  parties  connected  with  it;  who 
subscribed  to  it  (as  he  does  to  many  other  public  cha- 
rities in  the  metropolis)  solely  from  motives  of  charityy 
and  only  consented  to  act  on  the  committee  at  the  par- 
ticular solicitation  of  a  friend,  who  was  rather  more 
eager  in  the  welfare  of  the  institution  than  the  little 
personal  interest  he  had  in  it  required.  I  Hm  not  in 
general  fond  of  appealing  to  the  feelings,  but  I  do  think 
this  is  one  of  those  cases  in  which  such  circumstances 
should  be  considered  and  have  weight.  Should,  how- 
ever, your  client  think  otherwise,  and  persist  in  his  en- 
deavour to  exact  his  demand  to  the  fullest  extent  that 
the  strictness  of  the  law  will  give  him,  from  this  defend- 
ant, when  there  are  so  many  others  equally  responsible, 
and  upon  whom  the  claim  would  with  much  more  jus- 
tice be  made,  I  must  beg  you  to  remind  him  of  the 
circumstances  I  stated  in  conversation  to  you  yesterday, 
which,  supposing  him  to  obtain  a  verdict  in  his  favour, 
would  so  considerably  reduce  it  in  amount.  I  propose, 
therefore,  to  put  an  end  to  the  action  by  paying  down 
15/.  and  the  costs  of  suit,  upon  receiving  a  proper  dis- 
charge. Such  sum  would,  even  then,  be  five  or  six 
times  more  than  the  amount  of  Mr.  Hunter^s  proportion 
of  the  demand." 

The  plaintiff*  having  agreed  to  stay  the  action  against 
Hunter  on  receiving  15/.  and  his  costs,  that  amount  was 
paid,  and  the  following  receipt  was  given  by  the  plain- 
tiflF's  attorney :  — 

'*  Received, 
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Uuxm, 


<<  Received,  10th  Magf  1830,  of  the  defendant,  the        1881. 
sum  of  twenty  pounds  fourteen  shillings  and  sixpence, 
being  the  amount  to  be  taken  for  d.ebt  and  costs  in  this 
action.*^ 

A  declaration  had  been  filed,  and  a  rule  to  plead 
given ;  but  after  this  payment  no  further  proceedings 
took  place.  It  was  urged  for  tlie  defendant,  that  the 
plaintiff,  having  accepted  a  composition  from  HwUer^ 
could  not  now  sue  any  other  person  liable  to  the  same 
debt,  but  that  it  was  wholly  discharged.  Lord  Ten^ 
terden,  however,  was  of  opinion  that  the  transaction 
operated  only  as  an  arrangement  for  the  relief  of 
Hunter.  A  verdict  having  been  found  for  the  plaintiff, 
in  Hilary  term  last  a  rule  nisi  was  obtamed  for  a  new 
trial. 

E.  V.  Richards  now  shewed  cause.  The  payment  of 
the  money  in  the  former  action  was  no  bar  to  the  plain- 
tiff's claim  in  the  present  It  was  only  a  fair  arrange- 
ment that  Hunter  should  pay  his  portion  of  the  debt,  and 
not  be  driven  to  sue  the  other  persons,  who  were  jointly 
liable,  for  a  contribution.  This  payment  could  not  be 
pleaded  in  bar  in  any  way,  for  there  has  been  no  judg- 
ment, and  no  rule  of  Court  for  a  discontinuance  or  for 
the  payment  of  the  money  to  the  plaintiff.  In  point  of 
law  the  plaintiff  might  still  proceed  against  Hunters  for 
payment  of  a  less  sum  of  money  cannot  be  satisfaction 
of  a  larger.  The  plaintiff's  receipt  would  not  have 
prevented  his  suing  for  the  balance,  Fitch  v.  Sutton  {a). 
There  the  terms  of  the  receipt  were  still  stronger  than 
in  the  present  case.    Then  if  the  action  against  Hunter 

(a)  5JBbi«,8Sa 

Vol.  II.  S  M  his 


Smitm. 
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1881.  has  not  been  barred,  still  less  can  Smilh  avail  himself  of 
the  transaction  in  discharge  of  the  present  claim.     This 

iV  AITS  Ml 

yw*«  point  was  considered  in  Power  v.  Butcher  (a) ;  but  did 
not  properly  arise,  and  was  not  decided.  In  Com.  Dig* 
Audita  Querela  (A),  it  is  stated,  **  If  upon  a  joint  tres- 
pass by  A.  and  B.  there  be  a  recovery  against  A.  in 
C.  B.  upon  a  declaration  in  Londonj  and  against  B.  in 
B.  R.  upon  a  declaration  in  another  county,  and  A.  pm^ 
the  xohoUf  B.  ader  he  is  taken  shall  have  an  audita 
querela.''  There  must  be  an  entire  payment  of  the 
whole.  [Lord  Tenterden  C.  J.  The  mere  recovery 
against  one  will  not  do.]  There  was  no  intention  on 
the  part^  of  the  plaintiff  to  give  a  discharge  of  the  whole 
debt;  an  offer  was  made  to  him  to  accept  a  sum  as 
Hunter's  proportion,  and  he  assented  to  it. 

F.  Pollock  contra.  Fitch  v.  Sutton  (b)  does  not  apply; 
but  the  present  case  is  more  analogous  to  Longridge  v. 
Dorvitte  (c),  where  it  was  held  that  the  giving  up  of  a 
suit  instituted  to  try  a  question  respecting  which  the  law 
is  doubtful,  is  a  good  consideration  for  a  promise*  to  pay 
a  stipulated  sum.  So  here  Hunter  may  have  intended  to 
contest  his  liability,  at  least  as  to  the  whole  amount ;  and 
that  being  a  matter  of  doubt  may  have  formed  tlie  ground 
of  the  plaintiff's  agreement  to  take  the  smaller  sum.  If 
so,  this  is  clearly  a  discharge  of  the  whole  debt ;  and  if 
the  suit  had  been  continued,  might  have  been  pleaded  by 
Hunter  puis  darrein  continuance ;  and  tliough  there  has 
been  no  formal  conclusion  of  that  action,  yet  it  most  be 
allowed  that  it  was  ended.  Then  if  in  this  action 
against  Smithy  he  had  pleaded  in  abatement  tjie  noo^ 

(a)  10  B.  ^  C.  599.  (6)  5  Eait,  230,  (c)  5  B.^  A.  117. 

joinder 


IN  THE  Second  Year  op  WILLIAM  IV,  893 

joinder  of  his  partner  Hunter ^  and  the  plaintiff  had        1831. 
commenced  a  fresh  action  against  them  both,  Hunter      ^ 
could  have  pleaded  this  matter  in  discharge,  and  must        o^ahut 
have  succeeded.     It  is  clear,  therefore,  that  Smith  may 
now  say  the  whole  debt  has  been  satisfied.    The  case 
of  trespass,  where  the  liability  is  joint  and  several,  .does 
not  apply  here.     If  the  present  plaintiff  intended  to 
keep  the  other  parties  liable,  he  should  have  made  an 
express  reservation  of  his  rights  as  against  them. 

Lord  Tenterden  C.  J.  This  is  the  case  of  a  plaintiff 
having  a  demand  against  several  persons,  all  of  whom 
he  might  have  sued  jointly,  or  any  one  separately, 
subject  to  a  plea  in  abatement*  He  sued  one,  namely. 
Hunter^  alone,  who  did  not  plead  in  abatement; 
and  since  then  another,  namely,  the  defendant,  who 
likewise  has  not  pleaded  in  abatement.  Hunter  being 
sued,  his  attorney  wrote  a  letter,  stating  the  hardship  of 
his  client's  being  compelled  to  pay  the  whole  debt,  and 
offering  to  pay  a  proportional  shar^  This  offer  was 
accepted,  and  the  plaintiff  gave  a  r^eipt  for  debt  and 
costs  in  that  action.  He  then  commenced  this  suit 
against  the  defendant  for  the  balance.  It  is  contended 
that  the  debt  is  already  discharged,  but  the  question  is, 
whether  the  plaintiff  intended  to  discharge  the  whole 
debt,  or  only  to  relieve  the  party  proposing  to  pay  a 
proportion  of  the  debt.  I  tliiuk  the  former  construction 
would  be  hard  and  injurious.  Where  several  persons 
are  liable  for  the  whole,  it  is  by  no  means  unusual  for 
a  creditor  to  accept  proportionate  shares  from  some, 
and  take  his  remedies  for  the  rest  against  the  others. 
And  there  is  nothing  unjust  in  this.  The  composition 
between  the  plaintiff  and  Hunter  will  not  relieve  the 
latter  from  contribution  to  Smithy  if  he  is  compelled  to 

3  M  2  pay 


iSiitiTH. 
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18S1.  pay  a  larger  proportion  than  would  have  been  doe  as 
between  the  parties.     It  can  in  no  manner  operate  to 

tVATTSES 

ofomti  his  prejudice,  but  must  rather  be  to  his  benefit,  inas- 
much as  the  plaintiff  recovers  a  less  sum  from  him  Sy 
the  present  action  than  would  otherwise  have  been  claim- 
able. It  would  make  the  act  of  the  plaintiff  operate 
directly  contrary  to  his  intention,  and  also  to  justice^ 
if  we  were  to  hold  that  it  was  in  point  of  law  a  dis- 
charge of  the  whole  debt.  The  rule  for  a  new  trial 
must,  therefore,  be  discharged. 

Parkb  J.  It  is  not  necessaiy  to  consider  what  would 
have  been  the  efiect  of  the  payment  of  20^.  if  it  had 
been  made  in  full  satisfaction  of  the  demand  against 
Hunter.  If  the  case  rested  upon  this,  it  might  be  a 
bar  to  the  action,  on  the  authority  of  Longridge  v. 
Dorville  (a).  But  I  think  that  question  does  not  arise 
here  from  the  facts.  Looking  at  the  terms  of  the  agree^ 
ment  as  contained  in  the  letter  from  Hunter's  attorney, 
and  the  receipt,  it  is  manifest  that  the  payment  was  not 
made  in  discharge  of  the  plaintiff's  rights  against  all 
other  parties ;  and  the  result  of  the  whole  is,  that  it 
does  not  operate  as  a  release^  or  matter  which  could 
have  been  pleaded  as  an  accord  and  satisfaction,  but 
amounts  merely  to  an  engagement  not  to  sue  Hunter^ 
which  can  only  be  pleaded  by  himself;  if  the  action, 
therefore,  had  been  brought  against  two  parties,  it  would 
not  have  been  a  discharge  to  both.  Or,  it  may  be 
considered  as  a  release  to  one,  qualified  by  a  reserv- 
ation  of  lEe  plaintiff's  rights  against  the  other,  as  in 
Sdlu  V.  Forbes  (b).  The  rule,  therefore,  must  be  dis- 
charged. 

(a)  SB.i'J.  117.  (6)  2Br.tB.  58. 

Taunton 
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Taunton  J.    A  release  given  to  one  of  two  joint       18S1. 
contractors,  enures  to  the  benefit  of  both :  so  a  judg-      ^ 
raent  and  satisfaction  as  to  one,  is  a  stay  of  proceed-       i^ainst 
ing  against  the  other.     But  here  has  been  neither 
release  nor  judgment,  nor  is  there  any  evidence  of  an 
accord  and  satisfaction  of  the  debt  either  with  reference 
to  Hunter  or  the  defendant.    When  the  case  was  moved, 
it  was  stated  that  the  language  of  the  receipt  purported 
that  the  money  was  paid  in  discharge  of  the  whole  debt 
and  costs,  and,  therefore,  that  which  was  a  discharge  of 
Htmter  in  that  action  would  operate  as  such  for  the 
defendant  in  this.     But  on  looking  at  the  words  of  the 
receipt  itself,  it  is  only  an  acknowledgment  of  money 
having  been  paid  in  the  course  of  that  suit,  on  the 
receipt  of  which  the  plaintiff  agreed  to  rest  satisfied, 
and  not  proceed  farther  against  Htmter*    It  is  no  re- 
lease ;  and  Fitch  v.  Sutton  (a)  decides  that  such  a  pay- 
ment was  not  a  satisfaction,  especially  of  SmitWs  debt, 
whose  name  was  never  mentioned. 

Patteson  J.  It  is  clear  from  the  evidence  that  the 
plaintiff  accepted  the  money,  not  in  discharge  of  the 
debt,  but  to  relieve  the  defendant  in  that  suit  Longridge 
V.  DorviHe{b)  does  not  apply;  that  case  only  proves 
that  the  giving  up  a  suit  which  turns  upon  a  doubtful 
point  of  law  may  be  a  good  consideration  for  a  promise 
to  pay  stipulated  damages.  But  there  the  agreement 
was,  that  there  should  be  a  final  settlement  of  the  whole 
matter ;  whereas  here  nothing  of  that  kind  was  under- 
stood. 

Rule  discharged. 

(a)  5  Eaa,  880.  (6)  SB.^A.  117. 
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1831. 


Tuesday, 
N90.  15th. 


Doe  dem.  Henry  JDymoke  against  Withebs* 


I'i'td 


Sj>r  T^tatorde-      T^JECTMENT  for  a  mt*ssuajje  and  premises  in  the 

vised  a  iiie»-         ^  J  ^^. « „  .       . 

suagemndpre.  parish  of  St.  Clement  Du^nes^  Middlesex.     At  the 

fo^TfiT^ST"  trial  before  Lord  Tenterdeii  C.  J.,  •«  «&«  sittings  at 
5lHr<i?.il!!^.  Westminster  after  Tm^  term  18  29,  the  pramtiff  waa 
S°f£*^"'f  nonsuited.    A  new  trial  was  afterwa.'-ds  mofed;  for,  and 

toe  purpose  of 

new  immng  or   the  rule  was  made  absolute,  but  leave  given  la  tbe  par- 

ties  to  turn  the  &cts  into  a  special  case  for  twr  opinion 
of  this  Court,  the  verdict  to  be  entered  accofrfirg  to» 
their  decision.     The  case  was  as  follows :  — 

The  lessor  of  the  plaintiff  claimed  under  the  wil  of 

^0  ^n^irtSch   *^^^  Dymokej  who  had  devised  the  premises,  in  tmiCr 

^ilmSl \r     ^^^  ^^^  ^'*  ^'^^^  *°"  ^^"^^^^  Dymoke  during  his  lifer 
expend  250fc      ^ud  then  (after  certain  remainders)  to  the  use  of  J&ft» 

at  least,  for  Uie  ^  — "; — ; -.   ^ 

purpose  of  f/i*e-  Dymoke^  the  testator's  second  son,  for  his  life;  andafiier- 

tuaUy  repairing  —- "^^^ ^- — ~ 


mdUingond 
repamngenj 
messuage,  &c. 
being  or  to  be 
on  the  pre- 
mises."    The 
ton  granted  a 


wards  to  the  use  of  the  first  son  of  the  last-menUont'd 
John  Dymoke^  and  the  heirs  male  of  Ae  body  of  such 
^rsTson .  Lewis  Dymoke  died  without  issue.  The  lessor 
of  the  plaintiff  was  the  first  son  of  John  Dymoke  the 
younger,  who  was  also  dead. 

The  testator  by  his  said  will  directed  that  it  should 


the  messuage 
and  premises, 
to  tlie  leiior*8 
satisfaction ; 
and  he  also 
covenanted 
when  the  tame 
should  be  so 
toeU  and  effec* 
tually  repaired 
as  aforesaid,  to 

repair  and  up.    be  lawful  for  any  person  taking  a  life  estate  under 

hold  the  same 

as  need  should   the  will,  and  being  in  possession,   td  demise  all  or 

require,  during  ^      n  .t  j  •  • 

the  term.   On   &^7  P&^t  of  the  messuage  and  premises  m   question, 

ejectment 

broufi^ht  after  the  son's  death  by  the  remainder-man  against  the  le«ee : 

Held,  that  this  lease  was  not  a  good  execution  of  the  power,  inasmudi  as  a  oovenant 
effectually  to  repalt  (if  the  abov^mentioned  covenant  were  such)  was  not  equTalent  to  a 
covenant  efiectuallj  to  rebuild  and  repair. 

And,  assuming  that  tn  dbUgation  on  the  tenant  to  repair  effectually  would  hate  aatiaSed 
the  power:  Held,  {Parke J.  and  T^ntonJ,  doubting)  that  the  present  cofcoant  woald 
havebeen  insufficient. 

"ftnr 


v1. 


-y^ 


U^tv 


?cL. 
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^  for  the  purpase  of  new  building  or  effectually  rebuild-  1831. 
ing  and  repairing  any  messuagCi  houses,  outhouses,  _  , 
edifices,  or  buildings  now  standing  or  being,  or  here-  I^tmokb 
after  to  stand  and  be  upon  any  of  the  said  last-men-  .Wnuims. 
tioned  hereditaments  and  premises,"  for  any  term  not 
exceeding  sixty-one  years,  to  take  e£fect  in  possession 
and  not  in  reversion  or  remainder ;  so  as  upon  every 
such  lease,  &c.  there  should  be  reserved  during  the 
continuance  thereof  as  much  or  as  beneficial  yearly  rent 
or  rents,  to  be  incident  to  the  immediate  reversion,  as 
could  be  reasonably  obtained  without  taking  any  fine. 
The  will  also  empowered  such  tenant  for  life,  ^*  for  any 
other  reasonable  purpose,"  to  demise  the  premises  for 
any  term  not  exceeding  twenty-one  years,  to  take  effect 
in  possession,  at  rack-rents,  so  that  the  leases  should 
contain  such  covenants,  clauses,  and  restrictions  as  are 
usual  in  leases  of  houses  at  rack-rents  in  London*  There 
was  also  a  clause  providing  that,  if  any  person  taking  a 
life-estate  under  the  will,  and  in  possession,  or  entitled 
to  the  rents,  should  not  keep  the  estates  in  good,  suf- 
.ficient,  and  substantial  repair,  a  trustee  might  enter, 
take  the  rents  and  profits,  and  apply  them  in  putting 
the  premises  in  good  and  sufficient  repair. 

The  defendant  held  possession  as  assignee  of  a  lease 
granted  by  Lewis  Dymoke  to  Thomas  Ftsh,  by  which 
Ijewis  Dymokej  *^  in  consideration  of  the  great  charges 
and  expenses  which  the  said  Thomas  Fish  would  be  at  in 
effectually  repairing  the  messuage,  tenement,  and  pre- 
mises" thereby  demised,  and  abo  of  the  rent  resenred^  and 
of  the  covenants,  conditions,  and  agreements  on  the  part 
of  Fish  thereinafter  contained,  demised  the  premises  in 
question  to  the  said  Fish  for  the  term  of  sixty-one  years, 
at  the  yearly  rent  of  27/.    And  Fish  covenanted  that  he, 

3  M  4  bis 
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J881.  his  executors^  &c.  would,  od  or  before  die  25th  of  D^ 

_,     .  cember  next  ensuing,  expend  in,  about,  and  upon  the 

Dos  ••en*  ^ 

Tymffa,  demised  premises  '<  250/.  at  least,  for  die  purpoie  of 


Wnifuii.  effectually  repairing  the  said  demised  messuages  and 
premises,  and  putting  the  same  and  every  part  thereof 
into  complete  and  substantial  repair,  to  the  good  liking 
and  satisfaction  of  the  said  Lewis  Dymoke  and  hb  as- 
signs,'' &c.,  or  their  surveyor ;  ^  and  when  the  said 
demised  premises  and  every  part  thereof  should  be  so 
well  and  effectually  repaired  as  aforesaid,"  he^  JFSA^ 
his  executors,  &a,  would  at  all  times  during  the  term, 
as  often  as  need  should  be,  well  and  suflSciently  r^mir, 
uphold,  &C.  the  premises,  and  all  buildings,  &c.  to  be 
erected  thereon.  It  was  also  provided  that  Msk  might 
determine  the  lease  at  the  end  of  thirty-one  years,  givii^ 
notice  and  performing  all  the  covenants.  There  was  no 
express  covenant  on  the  part  of  Fish  to  new  build  or 
rebuild  any  part  of  the  premises.  The  value  of  the 
premises  at 'a  rack-rent,  (exclusive  of  land-tax  and 
sewer's  rate)  was  100/.  a  year.  The  question  for  the 
Court  was,  whether  the  above  lease  was  valid,  under  the 
power  of  demising  for  sixty-one  years,  given  by  Jokn 
Dymoki^s  will  ?    This  case  was  now  argued  by 

Walsh  for  the  plaintiff.  A  power  is  to  be  expounded 
strictly.  Com.  Z).  Patar^  B.  1.;  especially  where  an  act 
is  to  be  done  which  afiects  the  interest  of  the  party 
next  in  remainder ;  Taylor  v.  Horde  (a),  Campbdl  v. 
Leach  {b) ;  and,  as  Lord  Mansfield  says  in  the  former  of 
these  cases  (p.  120.),  the  construction  must  be  governed 
by  the  intention  of  him  who  created  the  power.     A 

<a)  1  BwTk  6Qi  (6)  Amk  74a 

toiant 
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tenant  for  life,  with  power  to  demise,  has  no  capapity  of       183K 
doing  so,  except  in  the  form  prescribed ;  if  that  be  de^     _^ 
parted  from,  the  lease  is  bad  in  its  very  creation.     Do^       Dtmokk 
dem.  Ellis  v.  Sandham  (a).    Now  the  intention  here  must      Withsm. 
have  been,  that  when  so  long  a  term  as  sixty-one  years 
was  granted,  it  should  be  in  consideration  of  a  covenant 
to  rebuild  as  well  as  repair.     The  words  are,  ^^  new 
jbuilding,  or  effectually  rebuilding  and  repairing."     If 
rebuilding  means  the  same  as  new  building,  no  ques* 
tion  can  arise;  and  if  they  differ  in  meaning,  still  a 
covenant  to  rebuild  and  repair  must  signify  more  than 
one  to  repair  merely.     And  if  repairing  only  was  in- 
tended  by  the  terms  of  this  power,  there  appears  no 
reason  for  the  separate  power  to  demise  for  twenty-one 
years  ^t  a  rack-rent  under  the  usual  covenants,  which,  of 
course,  would  include  a  covenant  to  repair.    It  was  evi- 
dently the  testator's  object  that  the  mere  repairs  should 
be  done  by  each  tenant  for  life  during  his  own  holding ; 
the  power  of  entry  given  to  the  trustees  is  a  sufiSdent 
proof  of  this.     Assuming  it  then  to  have  been  a  condi- 
tion of  the  power  to  dembe  for  sixty-one  years,  that 
the  leases  for  that  term  should  be  building  leases,  Janes 
dem.  Ccfwper  v.  Vemey{b)  is  a  case  in  point  for  the 
plaintiff. 

FcUett  for  the  defendant.  It  was  not  necessary  to 
the  right  execution  of  this  power  that  the  leases  for 
sixty-one  years  should  be  building  leases.  The  words 
<<  new  building,  or  effectually  rebuilding  and  repair- 
ing," express  different  operations,  (though,  according 
to  the  argument  on  thje  other  side^  they  wou}d  be 

(a)  1  r.  n.  705.  (6)  WUkh  169. 

almost 
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1831.        almost  undistinguishable ;)  but  the  latter   part  of  the 
"— ""        alternative  has  not  the  sense  contended  for.    New  build- 
Dtmokk       ing  means  pulling  down  and  building  up  again  from  the 
IVrhies.      foundation ;  effectually  rebuilding  and  repairing  only  ex- 
pressesy  in  a  strong  manner,  the  putting  into  substantial 
repair.     "  To  rebuild,"  is  explained  in  Johnson* s  Dic- 
tionary as  signifying  '^  to  re-edify,  to  restore  from  de- 
molition, to  repair ;  "  and  in  a  passage  there  cited  fixMn 
Lord  Clarendon^  mention  is  made  of  fines  appropriated 
to  the  "  rebuilding  and  repairing  of  St.  PauTs  church,** 
which,  at  the  time  spoken  of,  was  not  in  a  state  that 
required  new  building.     IParke  J.    Suppose  in  this  case 
it  had  become  necessary  that  some  pert  of  the  premises 
should  be  entirely  rebuilt ;  would  the  lessee  have  been 
bound  to  do  that  under  a  covenant  to  repair  ?']     It  may 
be  contended  that  he  would;  as  a  tenant  is  in  case  of  fir^ 
under  the  covenant  to  repair  in  a  common  lease.    It  was 
asked  on  the  other  side,  what  distinction  there  was  be- 
tween the  powers  to  demise  for  sixty-one  and  for  twenty- 
one  years,  if  the  tenant  was  not  to  be  bound  in  the  one 
case  to  do  more  for  the  premises  than  in  the  other.    But 
it  is  suflScient  to  say  in  answer,  that  the  tenant  for  sixty- 
one  years  in  the  present  instance  is  expressly  subjected 
to  a  much  heavier  burden  than   would  necessarily  be 
imposed   by   a   lease   under   the   common   covenants; 
namely,  the  obligation  to  lay  out  250/.  in  repairs.    In 
Jones  dem.  Causer  v.  Vemef^{a)  the  term  "  rebuiMing" 
was  clearly  explained  by  the  recital  of  the  private  act 
of  parliament   in  which   it   occurred :    and    the   lease 
there  granted  contained  little  more  than  the  common 
tovenants.    [Lord  Tenierden  C.  J.    As  the  case  is  now 

(a)  H'iUes,  \60. 

put, 
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put,  there  is  still  this  difficulty,  that  instead  of  taking  a        18S1. 
covenant  effectually  to  repair,  the  lessor  only  covenants       """"" 
for  250/.  to  be  laid  out ;  non  constat  that  that  is  suffi-       Dtmokk 
cient.]     It  is  that  sum  ^'  at  the  least,"  and  the  repairs      Withbhs. 
are  to  be  done  to  the  satisfaction  of  the  lessor  and  his 
assigns.     [Lord  Tenterden  C.  J.    The  mention  of  250/. 
limits  the  amount]     If  that  sum  was  insufficient,  it  was 
for  the  plaintiff  to  shew  it,  since  he  took  upon  him  to  set 
aside  the  execution  of  the  power.    \^Parke  J.    The  ob- 
jection is  not  that  the  sum  stipuiated  was  in  fact  too  small, 
but  that  the  covenant  taken  was  for  laying  out  a  limited 
sum,  and  not,  in  general,  for  effectually  repairing,  ac- 
cording to  the  terms  of  the  power.]    If  it  was  shewn  by 
evidence  that  the  sum  named  was  more  than  sufficient, 
the  lease  would  have  been  supported ;  for  it  would  have 
appeared  that  the  lessor  had,  substantially,  provided  for 
the  effectual  repair  of  the  premises,  as  required  by  the 
power. 

Walsk  in  reply.  There  should  have  been  a  covenant 
expressly  obliging  the  lessee  to  do  all  that  was  necessary 
for  repairing  the  premises.  An  agreement  to  pay  a 
stated  sum  is  not  equivalent  to  such  a  covenant,  though 
the  sum  should  be  more  than  sufficient. 

Lord  Tenterdei^  C.J.  It  is  to  be  lamented  that 
the  party  granting  this  lease  was  not  more  careful  to . 
pursue  the  form  of  the  power.  The  defendant  says 
that  the  conditions  have  in  substance  been  complied 
with ;  but  I  think  that  is  not  so.  ^*  Effectually  rebuild- 
ing and  repairing"  must  mean  something  more  than 
^^  ^ectually  repairing."  The  first  might  be  understood 
to  signify  repairing  those  parts  which  merely  ibeeded 
re{^air,  so  that  they  might  stand  the  remainder  of  the 

term. 
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1831  •        term,  and  rebuilding  those  which  were  not  otherwise 
repairable:  the  other  might  imply  merely  putting  the 

Dob  drai* 

Dtmokb       whole  into  the  best  state  which    its    then   condition 

agnituC 

WiTHKEi.  allowed  of.  I  roust  also  say  that  the  stipulation  intrcH 
duced  into  this  lease,  and  jadied  upon  by  the  defendant, 
is  not  equivalent  to  a  general  covenant  effectu^Iy  to 
repdr ;  for  under  this  agreement  it  would  be  enough  if 
the  tenant  laid  out  250/.  upon  the  premises  to  the  best 
advantage,  whether  that  sum  were  sufficient  for  efiectually 
repairing  them  or  not  This  lease,  therefore,  was  not 
answerable  to  the  only  object  for  which  the  tenant  for 
life  was  authorised  to  grant  it. 

Parke  J.  To  rebuild  might  mean  to  pull  down 
entirely,  and  re-edify  in  the  same  shape  as  before;  or 
it  might  signify  rebuilding  some  parts  and  repairing 
the  rest :  but  taking  it  in  either  way,  rebuilding  and  re- 
pairing must  be  something  different  from  repairing 
merely ;  and  this  lease  cannot  be  supported  unless  they 
mean  the  same*  As  to  the  other  objection,  that  a  cove- 
nant to  lay  out  250/.  is  not  equivalent  to  a  general 
covenant  to  repair,  if  the  decision  had  necessarily  turned 
upon  that,  I  should  have  thought  it  would  be  desirable 
to  ascertain  whether  250/.  was  sufficient  for  effectually 
repairing;  because,  assuming  that  the  power  only  re- 
quired  a  demise  of  the  premises  for  the  purpose  of  a 
boni  fide  repair,  then,  if  250/.  were  adequate  to  that 
purpose,  I  am  not  clear  that  the  power  would  not  have 
been  sufficiently  well  pursued.  But  it  is  immaterial  to 
decide  this,  the  lease  being  invalid  on  the  other  ground* 

Taunton  J.  I  am  also  of  opinion  that  this  covenant 
was  not  answerable  to  the  testator's  intention.  I  think 
his  meaning  was,  that  the  lessee  should  be  bound  by  an 

obligation, 
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obligation,  capable  of  being  enforced,  to  build  the  pre-  1831. 
niises  anew  if  necessary,  or  if  not,  then  effectually  to 
rebuild  and  repair  such  parts  as  might  require  rebuild-  DtMon 
ing  or  repairing.  There  is  a  dear  difference  between  Withies. 
covenants  to  repair,  and  to  build  anew.  It  has  been 
doubted  whether,  if  a  lessee  pulled  down  the  house  de- 
mised, though  for  the  purpose  of  rebuilding,  he  was  not 
liable  for  waste ;  I  do  not  know,  therefore,  that  under 
ordinary  covenants,  the  lessee  would  have  been  obliged 
to  incur  that  risk.  But  by  a  covenant  to  ^^  new  build," 
provision  is  at  once  made  for  the  protection  of  the 
lessee,  if  it  should  be  desirable  to  take  the  premises 
down,  and  also  for  the  benefit  of  the  lessors.  The  con- 
struction which  we  put  upon  this  power  is  strengthened 
by  the  terms  of  the  other  power,  to  let  for  twenty-one 
years,  in  which  the  condition  is  only,  that  the  lease  con- 
tain the  covenants  usually  inserted  in  the  lease  of  a 
house  in  London  at  a  rack-rent.  In  those  leases  the 
tenant  merely  covenants  to  repair.  Now,  if  the  testator 
meant  to  require  nothing  more  than  this  in  the  leases 
for  sixty-one  years,  there  is  no  difierence  as  to  the  ex- 
tent of  obligation  imposed,  between  the  power  to  demise 
for  sixty-one,  and  that  for  twenty-one  years ;  and  it  does 
not  appear  why  there  should  have  been  distinct  powers 
for  the  two  terms.  As  to  the  question  whether  the  cove- 
nant to  lay  out  250/.  might  or  might  not  be  sufficient  if 
a  covenant  to  repair  merely  would  satisfy  the  power,  I 
have  some  doubt  By  the  terms  of  this  lease,  the  mini- 
mum to  be  laid  out  is  250/. ;  and  that  is  said  to  be  for 
the  purpose  of  effectually  repairing  the  premises,  and 
putting  every  part  of  them  into  complete  and  sub- 
stantial repair  to  the  satisfaction  of  Lewis  Dymoke  and 
his  assigns.     The  lease  then  goes  on  to  require,  that 

when 
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when  the  premises  >i>d  eve 

well  and  efiectually  repui 
shdl  at  aD  tunea  wdl  hmI  i 
tbem.  So  that  the  deed  i 
oblipition  on  the  tenant  ^ 
imposes  on  him  the  charge 
repair.  Whether  this  amc 
nant  eSectnalty  to'  repair  (i 
it  is  not  necessary  to  decii 
plete  objection  to  the  leasee 
*'  repairing"  and  "rebuildi 


Fatteson  J.  I  am  of 
diference  between  the  temi 
If  the  addition  of  the  latte 
difference  in  the  obligation  ( 
that  it  was  left  out  of  the  lei 
have  been  made  to  its  isti 
effect  of  the  two  words  toge 
rebuild  such  parts  of  the  pn 
and  r^air  such  parts  as 
other  point  I  entertain  a  stn 
ther  Tajtnion,  for  whatever 
to  the  covenant  to  lay  out  S. 
man  was  entitled  to  the  b 
should  leave  no  doubt  as  t 
obligation.  There  should  1 
nant  to  put  the  premises  intf 
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Carr,  Administratrix,  &c.  of  Joseph  Walker, 

against  Roberts. 

POVENANT.     The  action  was  brought  on  a  deed,  TtiessG.s.j'/^e^jy-J: 

whereby  the  intestate  assigned  all  his  real  and  per-  duie,  jwrts. 

soual  property  to  the  defendant,  in  consideration  of  an  tTlorem  duty ' 

annuity  to  be  paid  to  him  for  his  life,  and  also  of  the  ^mlluuation, 

defendant's  taking  upon  himself  the  payment  of  all  debts  ^Jjfl]^/,*'^^^ 

due  from  the  intestate,  and  of  an  annuity  previously  2o^;»n^aluc 

granted  by  the  intestate  to  one  Ann  Smith,    The  de-  ^»»t  ^«  de- 

,  ceMed»h»ll 

claration  stated  a  covenant  by  the  defendant  to  indem-  h«Te  been  pos- 

iCMed  of  or 

nify  the  intestate  against  the  payment  of  (among  other  entitled  to  m  a 
debts)  this  annuity,   and  assigned  as  a  breach,  that  notbeneacullj. 
the  sum  of  500/.,  was  due  from  the  intestate  during  his  h^*™JJJ 
lifetime  for  arrears  of  this  annuity,  and  that  the  defend-  '"  annuity  to 

"^  ^.,  and  after- 

ant  did  not  pay  those  arrears,  nor  indemnify  the  intes-  ^»^»  ^y  ^^^ 

conveyed  bia 

tate,  and  the  plaintiff  since  his  death,  against  them.    The  property  to  a» 

who  COTC- 

defendant  pleaded,  among  other  things,  that  the  plaintiff  nanted  to  in. 
was   not  administratrix  (a),  &c.     At   the  trial   before  a^atbc 
Lord  Tenterden  C.  J.,  at  the  Middlesex  sittings  aOer  ^H^  ""^^ 
last  Hilary  term,  it  appeared  that  the  annuity  was  in  Jj|J^  gubie? 
arrear  for  the  time  stated  in  the  declaration,  and  Ann  f^^^J  ■"•^« 

in  the  payment 

Smithj  the  annuitant,  had  brought  an   action  against  faring  the 

intestate*!  life- 

the  plaintiff,  to  which  she  had  confessed  assets  to  the  time,  the  an- 
nuitant sued 
amount  of  20/. ;  and  Ann  Smith  had  taken  judgment  for  hii  adminis- 

that  sum  immediately,  and  a  judgment  of  assets  quando  covered  judg. 

for  the  remainder.     The  costs  in  that  action  were  1 4/.,  ^coftu  »- 

cccdiniif  2(y. 
The  adminiitratrix  paid  this,  and  then  lued  B,  on  bii  coreiiant  for  the  amount :  Held,  that 
the  right  to  recover  thii  lum  was  a  part  of  the  intestata*a  estate,  and  rendered  the  letters  of 
administration  liable  to  stamp  duty ;  and  that  the  intetcate,  if  he  had  lived,  could  not  have 
been  considered,  in  respect  of  this  sum,  as  a  mere  tnuiee  for  the  annuitant,  and  having  no 
beneficial  interest.  .,    u 

(fl)  See  2  Jf.  4 If.  45.  j; ^:  ^^;/^ ^^    /^' 

and   ^  r  •     L^,^ 
r*--  ip*^'.  j/.< . 
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deneeof  anj  anets  b^taid  die  90L90 
the  fattcfi  of  adMUMtiMioa  hJ 
nfrr— ry  miles  die 
It  wai  ciljected  for  the  t\i  6  iiit tj  dwt  the  sob  to  be  te- 
coTgfed  in  die  actioo  was  part  of  &e  iafeertaie's  |H«i|ieiljf 
aod  ooght,  therefore^  to  hate  beoi  iucloded  in  theia- 
loatioa  of  the  estate ;  and  dwt  if  it  had  been  mrindfd^ 
a  stamp  would  have  been  neoessarj.    Hbaf  t.  Seaewf  (a) 
was  dted.    On  the  odier  hand,  it  was  contended,  dist 
a  mere  contingent  right  to  reoofcr  danmges,  which  tbii 
was  at  the  time  of  taking  oot  die  administration^  codd 
not  be  taken  as  part  of  the  intestalc^s  estate;  and,  fiir- 
dier,  that  if  the  intestate  in  his  Bfrfimr,  had  lemiered 
against  the  defendant,  be  mnst  have  hdd  the  proceeds 
only  as  a  trostee  for  the  annoitant^  and  the  plaintifl^  it 
she  recovered,  was  in  the  same  situation ;  and  proper^ 
held  merely  in  tmst  was  expressly  exempted  by  die 
statute  SS  G.  5.  c.  184.  $ched.  part  S.     Lord  Taderden 
was  of  (pinion  that  such  a  contingent  interest  was  not  a 
matter  capable  of  valuation  as  part  of  the  estate^  and 
therefore  that  the  letters  of  administration  did  not  re- 
quire a  stamp.     It  was  then  contended  that  the  plaintiff 
was  entitled  to  recover  not  only  the  debt  and  costs 
actually  paid  in  the  action  brought  by  Jbm  &Hith^  but 
the  whole  sum  for  which  she  had  recovered  judgment 
against  the  plaintiff  of  assets  quando  acciderint     Lord 
TerUerden  directed  the  jury  to  find  a  verdict  for  SiZ. 
only,  but  reserved  liberty  to  the  plaintiff  to  move  to  in- 
crease the  damages.     A  rule  nisi  having  been  obtained 
for  that  purpose,  or  for  a  new  trial, 

(a)  J  TaufU.  1 13. 

John 
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John  Williams  now  shewed  cause,  and  contended^  that 
the  plaintifF  not  only  was  entitled  to  no  increase  of 
damages,  but  ought  to  have  been  nonsuited.  He  again 
relied  on  Hunt  v.  Stevens  (a),  and  observed  that,  in  that 
case  there  was  nothing  to  raise  the  amount  of  assets 
to  the  value  which  rendered  a  stamp  necessary,  e^^cept 
the  sum  claimed,  but  not  yet  recovered,  by  the  admini&r 
trator. 
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Care 
ugainst 


Campbell  and  White  contr^.  By  the  express  words  of 
55  G.  S.  c.  184.  sched,  part  S.,  the  administrator  of  one 
who  is  merely  a  trustee  is  exempted  from  the  payment 
of  duty  on  the  probate.  Here  the  plaintiff  has  no  in-* 
terest  in  the  sum  when  recovered^  She  only  suea  as 
trustee  for  Ann  Smiths  IParke  J.  In  order  to  come 
within  the  exemption,  the  intestate  must  be  a  trustee.] 
The  in  testa  te»  if  he  had  lived,  and  had  su^  upon  this 
covenant,  would  have  been  a  trustee  for  the  annuitant. 
In  Hunt  V.  Stevens  the  administrator  would  have  re- 
covered for  his  own  bene6t.  In  the  present  case, 
whatever  the  plaintiff  may  recover  will  be  assets  in 
her  hands  for  the  benefit  of  Smith. 


Lord  Tenterden  C«  J.  I  am  of  opinion  that,  ac« 
cording  to  the  authority  of  Hunt  y,  Stevens  {a\  there 
was  no  sufficient  stamp  upon  the  letters  of  admiuis-* 
tration.  And  it  appears  to  me  that  the  present  is  not  a 
case  within  the  exemption  contained  in  the  stat,  55  G.  S. 
c.  J  84.  sched.  part  3.  The  words  are,  **  Where  the  es- 
tate in  respect  of  which  letters  of  administration  shall 
be  granted,  or  whereof  such  inventory  shall  be  exhibited 


Vol.  U. 


(a)  3  Tauni.  \  13. 

3N 


and 
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18S1.       and  recorded,  exclusive  of  what  the  deceased  shall  have 
'T  been  possessed  of  or  entitled  as  trustee  for   any  other 

offrinH^  person,  and  not  beneficially^  shall  be  above  the  value  of 
20/."  This  provision  was  made  for  the  exemption  of 
mere  trustees,  as  where  property  is  mortgaged  in  trust; 
m  which  case,  if  the  mortgagee's  representative  werQ 
bound  to  pay  the  whole  amount  of  the  duty,  great  in- 
justice would  be  done.  I  cannot  think  that  Walker^  the 
intestate,  stood  in  the  position  of  a  mere  trustee,  for  he 
had  a  beneficial  interest  in  the  covenant,  since  he  was 
liable  in  the  first  instance  to  Smithy  and  had  an  interest 
in  obtaining  payment  of  her  annuity  from  the  defendant, 
to  relieve  himself.  The  rule,  as  to  increasing  the 
damages,  must  be  discharged,  but  it  may  be  made  ab- 
solute for  a  new  trial,  on  payment  of  the  costs  of  the 
former  trial,  in  order  to  give  the  plaintiff*  an  opportunity 
of  takuig  out  letters  of  administration  with  the  proper 
stamp. 

Parke  J.  The  exemption  applies  to  trustees  having 
no  beneficial  interest  Here  the  intestate  had  an  in- 
terest in  the  payment  of  the  annuity. 

Taunton  and  Patteson  Js.  concurred. 

Rule  absolute  for  a  new  trial. 
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Meirelles  against  Banning.  is^l.' 

nrmS  was  an  action  of  debt  against  the  postmaster  of  ^'•J**?  b»v»ng 
Liverpool  for  penalties  under  the  statute  9  Ann.  c.  10.  post.offic«^  ad- 

dreflied  to  a 

s.  40.  (a)     The  declaration  charged  that  the  defendant,  puty  who  had 

,  become  bank- 

MVing  nipt,  the  attig. 
nee  (in  that 
character)  demanded  them  of  the  pottraaiter;  and  be,  believing  bonA  fide  that  the  assignee 
wi^  entitled  to  have  them  for  the  purposes  of  the  commission,  delivered  them  up ;  this 
haviog  been  the  practice  of  the  office,  under  similar  circumstances,  for  more  than  thirty 
years:  Held,  that  the  postmaster  was  not  liable  under  the  act  9^nn.  c  10.  «. 4a,  for 
wiiiinglji,  willingly,  and  knowingfy  detaining  letters,  and  causing  them  to  be  detained  and 
opened. 

(a)  Entitled,  An  Act  for  establisliing  a  General  Post- Office  for  all 
Her  Majesty's  pominions,  &c.     Sect.  40i  is  as  follows:  —  "  And  whereas 
abuses  may  be  committed  by  wilfully  opening,  embezzling,  detaining, 
and  delaying  of  letters  or  packets,  to  the  great  discouragement  of  trade, 
commerce,  and  correspondence;  for  prevention  thereof  be  it  enacted,  &c. 
that  from  and  after,  ^c.  no  person  shall  presume  wittingly,  willingly,  or 
knowingly  to  open*  (Retain  or  delay,  or  cause,  procure,  permit,  or  suffer 
to  be  opened,  detained  or  delayed,  any  letter  or  letters,  packet  or  packets, 
after  the  same  is  or  shell  be  delivered  into  the  general  or  other  post-office, 
or  into  the  beoda  of  any  person  or  persons  employed  for  the  receiving  or 
carrying  post  letters,  and  before  delivery  to  the  persons  to  whom  they  are 
directed,  or  for  their  use ;  except  by  an  express  warrant  in  writing  under 
the  hand  of  one  of  the  principal  secretaries  of  state  for  every  such  opening, 
detaining,  or  delaying ;  or  except  in  such  cases  where  the  perty  or  parties 
to  whom  such  letter  or  letters,  packet  or  packets,  shall  be  directed,  or 
who  is  or  are  hereby  chargeable  with  the  payment  of  the  port  or  ports 
thereof,  shall  refuse  or  neglect  to  pay  the  same ;  and  except  such  letters 
or  packets  as  shall  be  returned  for  want  of  true  direcUons,  and  where  the 
party  to  whom  the  same  is  or  are  directed  cannot  be  found ;  and  that 
every  person  offending  in  manner  aforesaid,  or  who  shall  embezzle  any 
such  letter  or  letters,  packet  or  packets,  shall  for  every  such  offence  forfeit 
the  sum  of  S(V.**  to  be  recovered  by  action,  &c.  (as  pointed  out  in  the 
clause,)  by  such  persons  as  will  inform  or  sue  for  the  same;  **  and  over 
and  above  such  penalty  as  aforesaid,  every  such  person  so  offending  as 
aforesaid  shall  be  for  ever  incapable  of  having,  using,  exerdsbg,  or  en- 

3  N   2  joying 


Banning. 


910  CASES  IN  MICHAELMAS  TERM 

1831.        having  a  certain  office  and  employment  in  the  post-office, 
„  did.  without  the  consent  or  license  of  the  plaintifil 

MURKLLES 

agaitui  wittingly,  willingly,  and  knowingly  detain  and  delay, 
and  cause,  procure,  permit,  and  suffer  to  be  detained 
and  delayed,  a  letter  directed  to  and  intended  for  the 
plaintiff,  and  which  had  come  into  and  was  in  the  hands 
and  custody  of  the  defendant  by  reason  of  his  said  em- 
ployment, after  such  letter  had  been  delivered  into  the 
said  post-office  for  the  purpose  of  being  delivered  to  the 
plaintiff,  and  before  the  same  had  been  delivered  to  the 
plaintiff  or  for  his  use;  and  without  any  of  the  excuses 
mentioned  in  the  fortieth  section  of  the  statute,  all  which 
were  negatived  by  the  declaratiou.  There  were  separate 
counts  for  causing,  and  for  permitting,  a  letter  to  be 
detained  and  delayed  g  and  others,  for  causing  and  for 
permitting  a  letter  to  be  opened^  contrary  to  the  statute; 
and  there  were  two  other  sets  of  counts,  relating  to  other 
letters.  The  defendant  pleaded  the  general  issue.  At 
the  trial  before  Parke  J.,  at  the  Lancaster  Spring  assizes 
1830,  a  verdict  was  taken  for  the  plaintiff  for  three 
penalties  (on  such  of  the  counts  as  should  be  afterwards 
agreed  on),  subject  to  the  opinion  of  this  Court  upon  the 
following  case :  — 


joyiog  any  office,  trust,  or  eoaployroent  in  or  relating  to  the  post-office,  oi 
any  branch  thereof.*' 

By  sect.  41.  it  is  enacted,  "that  no  person  shall  be  capable  of  exer- 
cising any  employment  relating  to  the  post*office  until  he  shall  have  taken  an 
oath  that  he  will  not  wittingly,**  &c.  (in  the  terms  of  sect.  40.)  detain, 
delay,  &c.  any  letter  or  packet  which  shall  come  to  his  hands  by  reason 
of  his  employment  in  the  post-office,  except  in  the  cases  before  spcdfied 
(which  are  particularly  set  out  in  the  oath);  and  that  he  will  notembcizle 
any  such  letter  or  packet. 

In 
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In  May  1829,  a  commission  of  bankrupt  was  issued        1831. 
against   the  plaintiiT,  who   had   before  that  time  car-        — - 

Mkieillis 

ried  on  business  as  a  merchant  at  Liverpool:  and  oa  jigamu 
the  19th  of  June^  "i/lr,  HarboUlej  a  merchant  of  Man" 
cJiester,  was  appointed  sole  assignee.  On  the  23d  of 
June  Mr.  Harbottle  wrote  to  the  defendant,  and  in- 
formed him  that  he  {Harbottle)  was  appointed  as*- 
signee  of  the  plaintiff's  estate,  and  in  that  character 
required  the  defendant,  as  postmaster,  to  forward  to 
him  {Harbottle)  any  letters  that  might  be  addressed 
to  the  plaintiff.  The  defendant  forwarded  to  Mr.  Har^ 
bottle^  by  return  of  post,  three  letters  which  were  the 
subject  of  this  action,  and  which  had  been  lying  in 
the  Liverpool  post-office  for  some  days  in  a  letter* 
box  kept  there  for  the  plaintiff's  use,  and  in  which,  by 
an  arrangement  with  the  postmaster,  it  had  been  the 
practice  to  put  any  letters  directed  to  him.  The 
case  stated,  that  in  so  forwarding  them,  the  defendant 
acted  bon&  fide  under  a  belief  that  Mr.  Harbottle^  as 
assignee,  had  the  absolute  property  in  such  letters,  and 
was  entitled  to  demand  the  possession  of  them,  to  open 
and  use  them  for  the  purposes  of  the  commission ;  and  it 
was  added  that  the  defendant  had  no  other  motive  or 
reason  for  delivering  them  up.  The  three  letters  so 
forwarded  were  opened  and  read  by  Mr.  Harbottle^  but 
the  contents  did  not  appear  to  relate  to  the  bank*- 
rupfs  estate,  trade,  or  dealings,  or  to  any  matter  in 
which  his  assignee  or  creditors  had  an  interest.  Mr. 
Harbottle  afterwards  delivered  them  to  the  plaintifi.  It 
was  proved  to  have  been  the  usage  of  the  post-office  at 
Liverpool^  for  thirty  or  forty  years  before  this  transaction 
to  deliver  all  bankrupts'  letters  to  their  assignees,  if 

3  N  3  required 
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1831.        required  by  them,  and  to  continue  such    delivery  till 
^"■^       the  assignees  gave  counter-orders.     This  proof  was  ob« 

AlSlEILLSS 

againu       jected  to  as  inadmissible,  and  was  received,  subject  to 
such  objection. 

In  the  year  preceding  his  bankruptcy,  the  plaintiff 
had  gone  from  Liverpool  to  South  America,     He  had 
never  returned  to  Liverpool^  but  was  in  London  for  some 
time  before  the  issuing  of  the  commission.     He  was 
arrested  there  on  the  9th  of  May  1829,  and  remained  in 
the  King's  Bench  prison  till  the  20th  of  June  following. 
On  the  9th  ofjunef  a  friend  of  the  plaintiff  called  at  the 
Liverpool  post-office  by  his  direction,  applied  for  his  let- 
ters, and  received  some  which  were  then  lying  there  for 
him,  directed  them  to  the  plaintiff  in  London^  and  re-de- 
livered them  to  the  clerk  in  the  post-office.  There  was  no 
further  proof  that  the  defendant,  at  the  time  of  the  trans- 
action with  HarboUle^  knew  where  the  plaintiff  resided. 
The  defendant,  in  a  letter  to  the  plaintiff  of  the  1st  of 
August  1829,  stated  that  he  had  seen  the  letters  which 
were  the  subject  of  this  action,  remaining  in  the  office, 
had  been  aware  of  the  causes  which  prevented  the  plain- 
tiff's applying  personally  for  them,  and  had  cautioned 
the  clerks  against  delivering  them  to  any  unauthorised 
person.     It  did  not  appear  that,  from  the  time  of  their 
arrival  till  they  were  applied  for  by  the  assignee,  any 
other  person  had  enquired  for  them. 

If  the  Court,  under  these  circumstances,  thought  the 
penalties  not  recoverable,  a  nonsuit  was  to  be  entered. 
The  case  was  now  argued  by 

Tomliuson  for  the  plaintiff.     Two  quesUons    arise 
upon  this  case.    The  first  is  of  great  and  general  im- 
portance. 
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portance,  namely,  whether  assignees  of  a  bankrupt*  have       183  U 
a  right  to  intercept  his  letters  at  the  post-office,  on     ^ 

MBimBLLM 

the  chance  that  they  may  contain  matters  relative  to     jigamu 
the  estate;  the  act  making  no  exception  in  favour  of 
assignees,  and  there  being,  as  the  plaintiff  contends^ 

I 

no  right  of  property  in  them  upon  which  such  a  claim 
can  be  grounded  (a).  The  second  question,  assum- 
ing the  law  to  be  with  the  plaintiff  on  the  first,  is, 
whether  the  acts  of  the  defendant  are  offences  to  which 
the  penal  clause,  9  Ann.  c.  10.  s.  40^  is  applicable.  [Lord 
Tenterden  C.  J.  It  will  be  better  to  take  that  question 
first.  Were  these  acts  committed  ^^  wittingly,  willingly^ 
and  knowingly,"  within  the  meaning  of  the  statute,  being 
done  bon&  fide,  and  in  pursuance  of  a  long-established 
practice  ?]  The  statute  must  be  construed  as  imposing 
the  penalties,  not  merely  where  the  act  is  done  from  a 
corrupt  motive,  but  also  where  the  officer,  presuming 
on  his  own  judgment,  sets  up  a  title  to  the  letters,  at 
variance  with  that  of  the  party  to  whom  they  are 
addressed.  It  never  was  intended  by  the  statute  to 
vest  a  discretion  in  him,  which  might  be  productive  of 
so  much  inconvenience.  The  preamble  of  the  clause 
certainly  recites  that  abuses  may  happen ;  but  there  are 
no  words  in  the  enacting  part  which  render  a  corrupt 
intention  necessary  to  constitute  the  offences  provided 
against.  The  words  **  suffer  to  be  opened,''  which 
describe  the  offence  here  charged,  imply  nothing  more 
than  mere  knowledge.  [Lord  Tenterden  C.  J.  Why 
are   the   words  '^  wittingly,  willingly,   or  knowingly,'' 

(a)  As  to  the  property  in  letters,  and  the  rights  which  different  persons 
may  have  in  the  same  letters,  see  Lord  and  Lady  Percnat  ▼•  Ph^jpif^ 
2  Tet.  4*  Beamest  19.,  and  Gee  ▼.  Pritchardf  2Swan$l*  40S.,  and  the  au« 
thorities  referred  to  in  those  cases. 

S  N  4  introduced?] 
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1 83 1.       introdaced?]  The  words  "  wittingly,"  and  •«  knowingly, 
are  to  exclude  cases  of  mere  carelessness  or  mistake 

agairui  "  willingly,"  may  have  been  meant  to  excuse  acts  don 
under  constraint  or  necessity.  The  language  of  the  oati 
(5. 41.)  is  distinct,  and  embodies  all  the  exoqilioas  ml 
lowed  by  the  act ;  the  defendant  has  taken  upon  him,  bj 
virtue  of  a  practice  established,  it  does  not  appear  how^ 
to  engraft  a  new  exception  on  the  terms  of  the  statute. 
He  cannot  excuse  himself  by  alleging  ignorance  of  the 
law ;  for  the  words  of  the  act  which  refer  to  knowledge^ 
only  signify  knowledge  of  the  facts.  That  the  defendant 
had ;  and  he  was  bound  to  perform  his  duty  according 
to  a  right  understanding  of  the  statute. 

JP.  Pollock*  contrk,  was  stopped  by  the  Court. 

Lord  Tenteroen  C.J.  The  words  **  wittingly, 
willingly,  or  knowingly,"  in  this  penal  clause,  must 
have  been  introduced  with  some  view:  if  we  suppose 
them  to  have  no  particular  meaning,  it  would  have  been 
sufficient,  without  adding  more,  to  impose  the  penalty 
on  any  person  opening  or  detaining  letters,  or  suffering 
them  to  be  opened  or  detained.  Then,  if  these  words 
have  a  meaning,  we  must  look  for  the  explanation  of 
them,  first,  to  the  preamble  of  the  clause  in  question ; 
and  that  recites  that  abuses  may  be  committed  by  wil- 
fully opening,  embezzling,  and  detaining  letters.  The 
enacting  part  states  what  shall  be  the  consequence  of  so 
doing,  namely,  that  the  person  so  qffendi^^  Of  'oAo  shall 
embezzle  any  letter^  shall,  for  every  such  offence,  forfeit 
20/.,  to  be  recovered  by  a  qui  tam  action ;  and,  over  and 
^bove  such  penalty,  shall  be  for  ever  incilpable  of  ex- 
ercising any  office,  trust,  or  employment  in  or  i*elating 

to 
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to  the  post-office.     Now,  in  the  interpretation  of  an  act        1831. 

so  highly  penal  on  the  party  offimdingj  we   must  be 

careful  to  adopt  such  a  construction  as  will  strictly  an**        agamu 

BAMMlirO. 

swer  to  the  inteption  expressed  by  the  legislature :  and 
so  construing  the  clause  in  question,  it  seems  to  me  that 
the  words  ^^  wittingly,  willingly,  or  knowingly,"  must  be 
taken  to  denote  acts  done  with  a  conscious  mind  that 
the  party  is  doing  wrong.  If  so,  it  is  clear  that  the 
plaintiff  cannot  recover ;  for  the  case  states  that,  in  de- 
livering up  these  letters,  the  defendant  acted  bonfi  fide 
under  an  impression  that  he  was  performing  his  duty ; 
and  he  might  think  himself  warranted  in  that  opinion^ 
by  the  practice  which  had  prevailed  for  thirty  or  forty 
years. 

Parke  J.  In  an  action  for  penalties,  and  where  a 
judgment  against  the  defendant  would  be  attended  with 
such  serious  consequences,  the  law  must  be  strictly 
construed:  and  I  think  we  must  consider  the  fortieth 
section  of  this  act  as  applying  to  cases  where  the  officer 
knowingly  and  willingly  does  what  is  wrong;  not,  there* 
fore,  to  that  of  a  postmaster  delivering  letters  to  a  per- 
son who,  as  he  believes,  has  a  right  to  demand  them. 
So,  in  Wright  v.  Smilh  (a),  which  was  an  action  by  a 
landlord  against  a  tenant  for  double  value,  under  the 
statute  4  6.  2.  c.  28.,  it  was  determined  by  the  Court  of 
Exchequer,  that  a  holding  of  the  premises  by  the  tenant 
without  fraud,  and  under  a  fair  claim  of  right,  was  not  A 
'wilful  holding  over  within  the  statute. 

Taunton  J.  The  clause  here  in  question  does  not 
render  it  absolutely  necessary  that  the  letters  should  ba 

(a)  5  Etp.  iSr.  r.  C.  203^ 

delivered 


916 


16SL 

MUKILUtl 
BAMVIMa* 


CASES  IN  MICHAELMAS  TERM 

delivered  to  the  person  whose  address  they  bear:  if 
they  are  delivered  for  his  use,  the  penalties  do  not 
attach.  In  this  case  the  defendant  bona  fide  believed 
that,  in  delivering  the  letters  to  the  assignee,  he  was 
delivering  them  for  the  use  of  the  bankrupt  or  of  his 
estate :  And  I  think  the  clause  does  not  apply  where  the 
letters  are  given  to  a  person  claiming  under  a  colour 
of  title. 


Patteson  J.  The  statement  in  the  case  being  that 
the  delivery  of  the  letters  was  bonfi  fide,  I  think  it 
cannot  be  said  that  the  defendant  acted  <*  wittingly, 
willingly,  and  knowingly"  against  the  statute. 

Nonsuit  to  be  entered. 


T\ie$day, 
Nov.  15th. 


Hopkins  against  Thorogood. 


^i^.a^^ZU   By  a  turnpike      A  SSUMPSIT  by  the  lessee  of  tolls.     At  the  trial 

act  a  certain         Xx 

toll  was  to  be  before  Lord  Tenterden  C.  J.,  at  the  Middlesex  sit- 

taken  at  every       .  n        m  .    »  !•  i«         i    /• 

turnpike  on  the  tmgs  after  Trinity  term  1829)  a  verdict  was  found  for 

to  0,,  for  four  ^^  plaintiff,  subject  to  the  opinion  of  this  Court  upon 

':Ta^^  the  following  case:- 

*'^Aiubse-  ^y    4?  G.  4.  c.  106.  5.19.,    Certain    tolls   were   im- 

queiit  section  posed,  to  be  taken  at  every  turnpike  on  the  road  from 

provided,  that      *  -^  *^ 

no  person  Whitechapel  to  OnsaVf  and  amonirst  others  the  follow- 

should  pay  toll    .  ^  ° 

more  than  once  ing :  —  "  FoT  three  OT  four  horseSi  or  other  beasts  of 

in  the  same  day    j  .  ,         .  •         •       .  • 

forpasttngor     draught,  drawing  any  coach,   chariot,   chaise,    berlin, 
theMim^horses,  landau,  calash,  hearse,  or  pleasure  carriage,  Is.'*     By 

or  carriages, 

through  any  of  the  turnpikes,  but  that  every  person  aAer  having  paid  toll  once,  and  pro* 

dudng  a  ticket,  should  pass  with  the  same  horses  and  carriages  toll  free  during  such  day. 

Hdd,  that  a  second  toll  was  payable  for  passing  on  the  same  day  two  toll  gates  on  the 
road,  with  the  same  carriage,  but  drawn  by  different  horses;  for  that  the  clause  imposing 
the  toll  was  clear,  and  the  ciempting  clause  either  meant  that  the  horses  should  be  the 
same,  or  waa  too  ambiguous  to  control  the  previous  enactment. 

the 
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the  twentieth  section  it  is  provided,  **  that  no  person        I88L 
shall  pay  toll  more  than  once  in  the  same  day  for  pass- 

A07KI1IS 

ing  or  repassing  with  the  same  horses^  cattle,  beasts,  or  againtt 
carriages^  through  all  or  any  of  the  turnpikes  or  toll- 
gates,  &c.;  but  that  every  person,  after  having  paid 
toll  once  as  aforesaid,  and  producing  a  note  or  ticket 
denoting  the  payment  of  such  toll,  shall  afterwards  pass 
with  the  same  horses,  cattle,  beasts,  and  carriages  toll 
free  during  that  day,  through  all  and  every  the  gate  and 
gates,"  &c.  By  the  twenty-first  section  it  is  enacted, 
**  that  for  all  horses,  &c.  drawing  any  stage-coach,  car- 
rying passengers  or  goods  for  hire,  for  which  toll  shall 
have  been  paid,  and  which  shall  return  on  the  same  day 
through  the  same  turnpike  or  toll-gate,  the  tolls  thereby 
made  payable  shall  be  paid  for  repassing,"  &&  The 
above  toll  of  Is.  was  afterwards  reduced  to  9d.  On  the 
road  from  Whitechapel  to  Ongar  there  are  three  toll- 
gates;  Whitechapel  gate,  Stratford  gale,  and  Woodford 
Bridge  gate.  In  Jtdy  1828  the  defendant,  who  is  a  stage* 
coach  proprietor,'  paid  the  toll  of  9d.  at  the  Woodford 
Bridge  gate,  and  afterwards,  and  before  the  coach  ar« 
rived  at  the  Whitechapel  gate,  changed  horses.  Upon 
a  toll  of  9(2.  being  there  demanded,  he  produced  the 
ticket  given  him  at  the  Woodford  Bridge  gate,  and  con^ 
tended  that,  notwithstanding  the  change  of  horses,  be 
was  exempt  from  paying  at  the  Whitechapel  gale.  The 
question  for  the  opinion  of  this  Conrt  was,  whether 
or  not  the  defendant  was  liable  to  pay  the  toll  when 
his  coach  passed  through  the  Whitechapel  gate,  the 
horses  having  been  changed  before  they  reached  that 
gate? 

F.  Kelly ^ 
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ISSi.  F.  Kellj/j  for  the  plaintiff.     The  defendant,  having 

^TT.  paid  toll  at  Woodford  Bridge  gate,  and  having  changed 

against   .     horscs  afterwards,  was  liable  to  pay  an  additional  tofl 

at  the   Whitechapel  gate  in  respect  of  the   same  car^ 

riage  drawn  by  different  horses.     Here,  by  section  19-, 

the  toll  is  imposed  on  the  horses  or  other  beasts  of 

0 

draught  drawing  any  carriage.  If  the  case  had  stood 
upon  this  section  alone,  the  plaintiffs  might  have  de- 
manded an  additional  toll,  in  respect  of  the  carriage 
and  horses;  but  section  20.  provides,  that  no  person 
shall  be  liable  to  pay  toll  more  than  once  in  the  same 
day,  for  passing  with  the  same  horses  or  carriages 
through  all  or  any  of  the  toll-gates ;  but  that  all  per- 
sons  having  paid  toll,  and  producing  a  ticket,  shall 
afberwards  pass  with  the  same  horses  and  carriages  toll 
free  through  all  the  gates.  It  will  be  said  that  a  party  is 
exempted  from  toll  who  passes  with  ^*  the  Same  horses  or 
the  same  carriage ; "  but  taking  the  whole  of  section  20. 
together,  that  is  by  no  means  clear ;  for  though  in  the 
early  part  of  that  section,  which  merely  declares  that  no 
person  shall  be  liable  to  pay  toll  more  than  once  in  the 
same  day,  the  words  ^*  horses  or  carriages "  are  used ; 
yet,  in  the  latter  part,  which  exempts  persons  having 
paid  toll  once  from  the  payment  of  a  second  toll,  the 
words  are  "  horses  and  carriages."  The  exempting  part 
of  the  clause,  therefore,  only  applies  to  persons  passing 
with  the  same  horses  as  those  in  respect  of  which  the 
former  toll  was  paid.  Here  the  toll  is  demanded,  not 
for  passing  with  the  saine  carnage^  but  for  passing  with 
d^erent  horses.  He  cited  Loaring  v.  Stone  (a),  and 
Jackson  V.  Cwwenffi). 

(a)  2B.^C,  5\5.  (h)  5  B,  f  C.  31. 

R.  y.  Ricfiords 
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.   i2.  V*  Richards  contra.     The  question  turns.upon  the        18S1. 
meaning  of  the  exempting  clause,  and  if  there.be  any        ^    ■ 
ambiguity  in  the  act,  the  construction  must  be  in  favour       agama 
of  the   public.     Chambers  v.   fViUiams{a),   Stourbridge 
Canal  Company  v.  Wheeley{b)»     It  is  true  that,  here,  the 
toll  is  imposed  on  the  horses,  but  then,  by  the  exempt- 
ing clause,  no  person  is  to  pay  toll  more  than  once  in  the 
same  day,  for  passing  or  repassing  with  the  same  horses 
or  carriages  through  any  of  the  toll  gates.     The  defend* 
ant,  therefore,  having  paid  toll  at  the  Woodford  Bridge 
gate,  was  not  liable  to  pay  a  second  toll  for  passing  the 
Whitechapel  gate  with  the  same  carriage^  though  with 
different  horses.     In  Norris  v.  Poate(c)i   the  toll  was 
imposed  on  the  horses  drawing  any  coach ;  and  by  the 
exempting  clause  it  was  enacted,  that  if  any  person 
should  have  paid  the  toll  for  passing,  the  same  person, 
upon  producing  a  ticket,  should  be  permitted  to  repass 
free  with  the  same  cattle  or  carriage;  and  it  was  held, 
that  the  toll  having  been  paid  by  the  coachman  on  pass- 
ing, for  horses  drawing  a  stage-coach,   a  second,  toll 
could  not  be  demanded  for  the  same,  horses  repassing, 
though  with  a  different  coach  belonging  to  the  same 
proprietor,   and   a   different  coachman;  and  Park  J. 
there  observed,  that  the  judgment  in  Loaring  v.  Stone  ^d) 
turned   on   the   conjunctive  **  and "  in  the  exempting 
clause  of  the  act.     Here  the.  same  person  returned  with 
the  same  carriage.     In  Jackson  v.  Curwen  (e),  the  toll 
was  imposed  on  the  horses  drawing  a  carriage ;  but  it 
was  provided  that  no  more  than  one  toll  jshould  be  taken 
from  any  person  for  the  same  carriage,  horses,  beast, 

(a)  5  B*4^C,  56,  n.  (b)  Antd,  792. 

(c)  3  Bkigh.  41.  («/)  2  B.  4-  C.  515. 

(0  SB.^C.SU 

or 
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1881.       or  other  cattle  passing  once  and  repassing  once  in  the 
'  same  day ;  and  it  was  hdd,  that  the  second  toll  was  not 

ogttbui  payable  for  the  same  horses  passing  once  and  repassing 
once  in  the  same  day,  dra\idng  a  different  carriage  be- 
longing to  the  same  proprietor. 

Lord  Tenterden  C.  J.  There  are  two  modes  of 
imposing  toll  in  acts  of  parliament.  In  some,  they  are 
imposed  on  the  carriage ;  in  others,  on  the  horses  draw- 
ing the  carriage.  Of  late  years,  the  latter  is  the  more 
usual  course,  it  being  more  favourable  to  those  who 
manage  the  road.  Here  the  toll  is  imposed  on  the 
horses  drawing  the  carriage.  If  the  question  had  been, 
whether  a  second  toll  would  be  payable  in  respect  of  the 
same  horses  drawing  a  difierent  carriage,  the  arguments 
urged  on  the  part  of  the  defendant  would  have  consi- 
derable weight,  because  the  question  would  then  turn  en- 
tirdy  on  the  twentieth  section,  which  is  ambiguous ;  but 
we  are  not  called  upon  to  decide  that.  Here,  the  only 
question  is,  whether  a  second  toll  is  payable  in  respect 
of  different  horses?  It  seems  to  me  that,  as  the  toll  is 
imposed  expressly  on  the  horses,  a  second  toll  is  pay- 
able on  the  same  day  in  respect  of  different  horses  draw- 
ing the  same  carriage.  By  the  nineteenth  section  a  toll 
would  be  clearly  payable  at  every  turnpike-gate  for 
every  three  or  four  horses  drawing  any  carriage.  A 
second  toll  would,  by  this  section,  have  become  payable 
at  the  Whitechapel  gate.  But  it  is  said,  that  the  defend- 
ant, having  paid  a  toll  at  the  Woodford  Bridge  gate,  is, 
by  the  twentieth  section,  exempted  from  the  payment  of 
a  second  toll  at  the  Whitechapel  gate,  though  he  passed 
through  that  gate  with  different  horses,  because  he 
passed  with  the  same  carriage.     The  language  of  that 

section 
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section  is  very  ambiguous,  and  the  meaning  of  it  much        1881* 

too  doubtful  to  prevail  against  the  plain  meaning  of  the 

clause  imposing  the  toll.     The  judgment  of  the  Court        mgamM 

Thoroqooiii* 

must,  therefore,  be  for  the  plaintiff. 


Parke  J.  Some  little  doubt  is  created  in  this  case 
by  the  twentieth  section.  In  construing  the  act,  the 
true  point  to  look  at  is  the  subject-matter  on  which  the 
toll  is  imposed,  which  in  this  case  is  the  horses.  The 
different  parts  of  the  twentieth  section  are  inconsistent 
with  each  other ;  and,  taken  as  a  whole,  it  is  without 
any  definite  meaning.  The  safer  course,  therefore,  is  to 
look  to  the  plain  meaning  of  the  clause  imposing  the 
toll ;  and  according  to  that,  a  toll  was  demandable  at 
the  Whitechapel  turnpike-gate  in  respect  of  different 
horses,  though  drawing  the  same  carriage. 

Taunton  J.  According  to  the  plain  meaning  of  the 
clause  imposing  the  toll,  the  duty  becomes  payable  at 
every  toll  gate  in  respect  of  the  horses  drawing.  The 
only  doubt  arises  from  the  unfortunate  use  of  the  word 
<<  or  "  in  the  early  part  of  the  twentieth  section.  In  the 
latter  part  of  that  section  the  word  ^^  and "  10  nted, 
which  imports  that  the  horses  as  well  as  carriage  must 
be  the  same  to  come  within  the  exemption ;  and  I  can- 
not help  thinking  that  the  word  *'  or,"  in  the  early  part 
of  the  section,  was  introduced  by  mistake.  Upon  the 
whole,  my  opinion  is,  that  the  exemption  from  toll  does 
not  apply  unless  the  same  horses  draw  the  same  carriage. 

Patteson  J.  I  think,  in  order  to  claim  this  exemp- 
tion, it  is  necessary,  at  all  events,  that  there  should  be 
the  same  horses.    The  difficulty  arises  from  the  U9e  of 

the 
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the  word  "or"  id  the  early  part  of  the  exemptiii 
clause.  If  it  had  been  used  in  both  parts  of  the  secUc 
I  should  have  eatertuaed  some  doubt ;  but  as  the  woi 
"and"  is  used  in  the  tatter  part,  I  think  the  legi 
lature  intended  that  an  additional  toll  should  be  paid  k 
difierent  horses.  The  judgment  must  be  for  the  plainlil 
Judgment  for  plaintil 


^M.  150. 


A  iKunt  who 


Doe  dem.  The  Right  Hoti.  Sir  N,  C.  Tinda 
against  Roe. 

f^AMPBELL  bad  obtained  a  rule  calling  upon  Amor_ 

Prati,  the  tenant  in  possession,  to  shew  cause  whj 

in  addition  to  the  common  rule  and  undertaking,  b 

should  noti  in  case  of  a  verdict  for  the  plaintiff  gin 

buidlatd 'bi"^  judgment  of  the  term  next  before  the  trial;    and  whj 

"■^^IT^??      he  should  not  enter  into  a  recognizance,    by    himseli 

rtcogDinnce      ^pd  sureties,   to   pav   the   costs  and   damaires    which 
prewribedbj  "^  '  ^^ 

IC.4.C.8T.     should  be  recovered  by  the  plainti£^  according  to  the 

wbm  (ba  lerm  statute  1  G.  4.  c.  87.  (•  1.     Pralt,  the  tenant,  had  held  ■ 
apirta,  tr  tttn   farm,  which  was  the  subject  of  this  action,  under  a  lease 
t!S^t^.     fro™  the  lessor  of  the  plaint!^  for  a  term  which  had 
J/lflcPJC-       not   elapsed  at  the  time  of  the  present  application. 
Being  indebted  to  the  lessor  of  the  plaintiff  for  a  large 
amount  of  rent,  and  being  insolvent,  he  assigned   the 
farm  and  all  his  other  effects,  for  the  benefit   of  his 
creditors,   to    certain   parties,   in   trust,   among   other 
things,  to  surrender  the  lease,  if  they  should  so  think 
fit.     They  entered  into  possession,  and  managed  the 
&rm  ;  but  allowed  Pratt  and  his  family  to  continue  io 
the   dwelling-house.     The  trustees   ultimately   surren- 
dered the  lease  by  deed  to  the  lessor  of  the  plainti^ 
who  then  required  Pratt  (in  wriUng)  to  give  up  pos- 


IN  THE  Second  Year  op  WILLIAM  IV.  92S 

session.     He  refused,  and  was  thereupon  served  with  a  18S1. 

declaration  in  ejectment,  and  the  notice  directed  by  the 

statute,  to  appear  in  court  and  give  bail.  Timdal 


cgittntt. 
Bob. 


Barstcnxi  now  shewed  cause.  The  tenant  is  not  com- 
pellable to  enter  into  recognizance.  The  statute  pro- 
vides for  two  cases;  —  where  the  term  or  interest  of 
any  tenant  holding  for  a  term  or  number  of  years  cer- 
tain, or  from  year  to  year,  ^<  shall  have  expired^  or  been 
determined  either  by  the  landlord  or  tenant  by  regular 
notice  to  quit!*  Here  neither  event  has  taken  place. 
An  act  calling  upon  a  tenant  to  give  security  before  he 
is  admitted  to  defend  his  possession  ought  to  be  con- 
strued strictly.  The  statute  says,  that  on  production  of 
the  lease,  and  affidavit  made  of  the  due  execution,  and 
that  the  interest  has  expired  or  been  determined  by 
notice  to  quit,  the  landlord  may  move  as  has  been  done 
here.  If  it  had  been  meant  to  include  the  case  of  a 
surrender,  the  statute  would  probably  have  required  a 
production  of  the  instrument  by  which  the  surrender 
was  made.  In  Doe  dem.  Pemberton  v.  Roe  (a),  this 
court  refused  a  rule  for  a  recognizance  where  the  hold- 
ing was  not  strictly  of  the  description  specified  by  the 
act.  Doe  dem.  Cardigan  v.  2Zo^(6),  is  nearly  in  point 
There  the  tenant  had  given  a  notice  of  his  intention  to 
quit  at  a  time  earlier  than  the  regular  expiration  of  the 
lease :  the  landlord  accepted  it :  but  the  tenant  would 
not  quit  at  the  time;  and  on  ejectment  brought  and 
motion  made,  as  in  the  present  case,  this  Court  held 
that  the  statute  did  not  apply. 

Campbell  contra.     This  is  a  case  clearly  within  the 
mischief  of  the  act ;    for  the  grievance  there  recited, 

(a)  7  A  #  C.  2.  (6)  1  Dowl^^By.  SAO. 

Vol.  II.  S  O  (sect. 
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18dl.       (sect.  1.)  is  the  unlawful  holding  over  by  tenants  **  a& 
'       the  expiration  or  legal  determination  of  their  terms  c 

]DoK  dein. 

TivsAL  interests."  The  interest  here,  if  it  had  not  expiree 
'bI^  had  been  determined.  In  Doe  dem.  Cardigan  v.  Bo 
the  term  in  the  lease  had  not  expired,  and  the  Cooi 
may  not  have  thought  that  the  tenant's  interest  wa 
*<  determined  by  regular  notice  to  quit,''  within  tb 
meaning  of  the  statute.  But  here  the  tenant  is  only  ii 
possession  by  a  mere  contumacious  holding  over. 

Lord  Tenterden  C.  J.  This  Court  has  alread' 
put  its  construction  on  the  clause  in  question  in  Do 
dm.  Cardigan  v.  Bjoe^  and  I  am  not  prepared  to  sa; 
that  that  construction  was  wrong. 

Parke  J.  The  present  case  must  be  deoded  b 
Doe  dem.  Cardigan  v.  Boe;  though,  if  this  were  re 
integral  I  should  perhaps  think  that  such  a  constnictia 
ought  not  to  prevail,  for  it  seems  to  me  calculated  t 
defeat  the  real  object  of  the  statute. 

Taunton  J.  I  think  the  statute  applies  only  t 
cases  where  the  term  has  come  to  a  natural  end,  or  bee 
extinguished  by  a  regular  notice  to  quit.  I  see  n 
reason  to  find  fault  with  the  decision  which  has  bee 
referred  to. 

Patteson  J.  I  think  we  must  adhere  to  the  de 
cision  in  Doe  dem»  Cardigan  v.  Roe.  The  rule  mus 
therefore  be  discharged. 

Rule  discharged,  without  costs,  (a 

(a)  See  the  obserrations  of  the  Court  on  this  statute,  io  Doe  dem 
PhiU^i  T.  Roe,  SB.^A.  16^ 
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1831. 


Johnson  against  Durant  and  Another.         jv««y, 

^  Nov.  1 8th. 

DEBT  on  an  award.     The  declaration  stated  that  a  An  order  of 
reference  was 

cause  was  depending  between  the  plaintiff  and  the  made  in  an  ac- 
tion wbere  the 

defisndants  in  the  King's  Bench,  and  a  certain  question  main  point  in 
having  arisen  between  them,  whether  the  plaintiff  was  wbeUier^certain 
entitled  to  recover)  as  against  the  defendants,  the  sum  faiue  of  which 
of  246/.  35.,  part  proceeds  of  a  certain  bill  of  exchange  [j*  drfLdLnii 
for  292/.  105.,  in  question  in  that  cause;  and  also,  whe-  proposed  to 

'        ^  '  '  set  off  against 

ther,  against  such  amount,  the  defendants  were  entitled  ^'®  plainUff*s 

claim,  bad  been 

to  a  set-off  of  the  like  sura  of  24*6/.  35.  for  a  bale  of  silk,  bought  by  the 
it  was  ordered  by  Lord  TenterdeUy  that  that  question  defendanu,  or 
should  be  referred  to  the  arbitration  of  P.  £.,  B.  C,  question  stated 
and  J.  G.,  who  afterwards  awarded  and  determined  that  wafc  wheAer 
the  plaintiff  was  entitled  to  recover  airainst  the  defend-  ?*'  j°*  ***®  **®" 

'^  "  fendants  were 

ants  the  said  sum  of  246/.  35.,  part  proceeds  of  the  bill  of  •2"\****  ^  '^ 

'^        ^  off  the  sum  of 

exchange  in  the  said  order  mentioned,  and  that  against  S46/.    The 

I  1        ■■   /•      1  .11  /««  arbitrators  (as 

such  amount  the  defendants  were  not  entitled  to  set  off  was  alleged) 
the  like  sum  of  246/.  Ss.  for  a  bale  of  silk.     The  de-  to  decide  the 
claration  then  stated,  that  the  plaintiff  had  demanded  this  finding'tbat,  at' 
sum  of  24-6/.  35.,  bqt  the  defendants  had  not  paid  it.  jJi^l^d^u^ 
To  this  were  added  the  usual*  money  counts.    The  de-  *'°"  ^^'  ^^'\ 

^  was  to  be  made 

fendants   pleaded  to  the   first  and  fourth  counts  (the  from  the  24et, 

awarded,  in  the 

latter  being  for  interest),  a  set-off  for  goods  sold  and  de-  terms  of  the 

order  of  refer- 

livered,  and  money  had  and  received,  and  due  and  owing ;  ence,  that  the 
and  to  the  other  counts,  nil  debent:    and   they  paid  not  entitled  to 

tet-ofSASi.  A 
rule  was  afterwards  obtained  for  setting  aside  the  award  as  not  being  find,  but  discharged. 
The  plaintiff  then  brought  an  action  of  debt  on  the  award ;  and  the  defendants  pleaded  a 
aeUoSt'  to  the  amount  of  237/.  lOs.  6d, : 

Held,  that  they  could  not  now  set  off  the  difference  between  the  246L  and  61  IQu,  for 
that  the  award  was  conclusive  as  to  the  sum  now  sought  to  be  aet  off,  as  well  as  that  men- 
tioned in  the  order  of  reference ;  and  if  the  arbitrators  bad  gone  upon  a  mistaken  ground^ 
their  decision  could  not  be  questioned  in  this  form. 

^02  8L  I2s.  ed. 


DuEAvr. 
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18S1.       8/.  12s.  ed.  into  court     In  his  replication  the  plaiutii 
"""■       denied  the  8et-o£ 

JoHVaoir 

agamtt  At  the  trial  before  Lord  Tenterden  C  J.  at  the  sitting 

after  last  Michaelmas  term,  in  Londorij  the  plaintiff  prove 

the  execution  of  the  award.    It  was  then  proposed,  o 

the  part  of  the  defendants,  to  shew  that  the  plaintiff  wa 

indebted  to  them  in  a  sum  of  money  less  than  246/1 S 

for  a  bale  of  silk.     It  was  admitted  that  the  question  i 

to  the  right  of  the  defendants  to  set  off  in  respect  of  tbi 

bale  of  silk  had  been  considered  by  the  arbitrators,  bi 

it  was  contended,  that  they  had  only  adjudicated  that  tl 

defendants  were  not  entitled  to  set  off  the  precise  sui 

of  246/.  d5.,  but  had  not  determined  whether  the  plaii 

tiff  was  not  liable  to  some  extent.     Liord   Tenterdt. 

however,  held  that  this  evidence  was  not  admissible  (a 

and  the  plaintiff  obtained  a  verdict.     In    the   ensuiz 

term,  a  rule  was  obtained  for  a  new  trial  on  tlie  groui 

that  the  defendant  ought  not  to  have  been   preclude 

from  giving  evidence  of  the  set-off,   and    also   up< 

affidavits  which  were  met  by  others  on  the  part  of  tl 

plaintiff.     From  the  whole  of  these  it   appeared  th 

the  point  in  dispute  was  as  to  a  bale  of  silk  which  tl 

defendants  alleged  they  had  sold  to  the  plaintifT  throuj 

the  agency  of  FelUmes  and  Bury^  but  which,  accordii 

to  the  plaintiff,  had  been  sold  by  the  defendants  to  Fi 

lowes  an^  Bun/  as  principals.     The  price  of  this  ba 

would  have  been  246/.  35.,  but  a  deduction  of  8/.  125;  6 

had  been  made  soon  after  the  sale,  on  account  of  sbo 

measure,  and  accordingly  only  237/.  105.  6d^  could  I 

due.     It  was  alleged  in  the  affidavits  that  the  arbitrato 

not  being  able  to  agree  in  a  decision  upon  the  actu 

question  between  the  parties,  had  formed  their  award  i 

(a)  See  the  rcuoos  fully  stated  in  the  judgment. 


DURAMT. 
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the  precise  terms  of  the  order  of  reference,  thus  finding        1831* 
merely  that  the  particular  sum' there  named  was  not  to  be       

JOHNSOK 

set  off;  and  therefore  the  defendants  contended  that  the  agatnn 
award  was  not  final.  On  the  other  hand,  it  appeared 
that  the  defendants  had  applied  to  the  Court  to  set  aside 
the  award  on  this  ground,  and  had  obtained  a  rule  nisi, 
in  which  the  above  objections  to  the  award  were  spe- 
cifically stated,  and  which  was  afterwards  discharged 
with  costs.  The  affidavits  were  in  some  respect  con- 
tradictory as  to  the  reasons  which  induced  the  arbi- 
trators to  make  this  award ;  but  it  was  shewn  that 
evidence  had  been  given  before  them  of  the  whole 
transaction  relative  to  the  sale  of  the  silk. 

Campbell  (with  whom  was  Talfourd)  now  shewed 
cause.  This  question  has  been  fully  settled  by  the 
arbitrators,  for  they  have  made  their  award  in  the  lan« 
guage  of  the  submission,  which  they  have  properly  in- 
terpreted. It  is  clear  they  have  considered  the  general 
point  in  dispute,  otherwise  the  rule  for  setting  aside  the 
award  would  not  have  b6en  discharged  with  costs.  (Here 
he  was  stopped  by  the  Court.) 

Sir  James  Scarlett^  F.  Pollock^  and  5.  Martin^  in  sup- 
port of  the  rule.  Although  the  Court  generally  hold 
the  award  of  arbitrators  to  be  binding,  yet  they  will  not 
allow  their  rules  to  work  injustice,  which  would  be  the 
case  if  the  defendants  were  to  be  concluded  by  this 
award.  There  is  a  peculiarity  in  the  order  of  reference, 
for  it  mentions  a  precise  sum  as  that  claimed  in  the  set- 
off; but  it  is  clear  that  the  parties  never  could  have 
intended  to  bind  themselves  to  that  sum.  It  must  have 
been  understood  that  the  arbitrators  were  not  to  be  so 

3  0  3  controlled. 


DuftAMT. 
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18S1.       controlled.     They  themselves  ought  to  have  considerei 
•       the  fixing  the  precise  sum  as  a  mere  error  in  drawin 

JOHHSOK 

against  up  the  Order,  and  to  have  determined  the  merits  of  th 
case;  instead  of  which  they  have  considered  themselvc 
bound  down  by  the  language  of  the  order,  and  bai 
thus  proceeded  on  a  mbtaken  ground.  They  have  m 
determined  the  question  really  intended  to  be  referre 
to  them,  the  merits  of  which  were  entirely  with  the  dt 
fendants. 

Cur*  adv.  tmi 

Lord  Tentebden  C.  J.  now  delivered  the  jodgmei 
of  the  Court 

This  was  an  action  of  debt  upon  an  award  ;  i 
which  the  defendants  pleaded  a  set-ofl^  and  by  the 
particular  claimed  to  set  off  the  sum  of  246/.  35;  : 
respect  of  a  bale  of  silk  alleged  to  have  been  sold  I 
them  to  the  plaintiff.  They  also  paid  a  sum  of  8/.  12^  6 
into  Court.  The  reference  was  by  a  judge's  order  mm 
by  consent  of  the  parties  in  a  former  action  between  tbez 
At  the  trial  it  was  proposed  on  behalf  of  the  defendan 
to  prove  that  the  sum  of  8^  I2s.  6d.  was»  by  <x>nsent  < 
the  defendants,  soon  after  the  sale,  allowed  as  a  deductio 
from  the  price  in  respect  of  short  measure  or  other  d( 
ficiency ;  and  that  the  arbitrators  had  considered  then 
selves  bound  down  to  the  precise  sum  of  246/.  55. 
and  had  made  their  award  for  that  reason  only,  and  hai 
forborne  to  decide  the  real  question  between  the  parties 
which  was,  whether  the  bale  had  been  sold  and  credits 
by  the  defendants  to  the  plaintiff,  or  by  them  to  Fellami 
and  Bury^  brokers,  and  by  the  latter  to  the  plaintiff,  i 
rule  of  this  Court  for  setting  aside  the  award  had  b^ 
obtained  and  dbcharged  with  costs  before  the  prcfsen 

action 


DuftAm* 
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action.     It  is  obvious,  by  the  terms  of  the  reference^        1831. 
both  parties  considered  the  sum  of  246t  35.   as   the        — — • 

JOBKSOK , 

agreed  price  of  the  bale*  At  the  trial  it  appeared  to  jgamu 
me,  that  the  arbitrators  had  put  a  right  construction 
upon  the  reference  as  limiting  their  award  to  that  sum ; 
but  then,  as  the  parties  had  agreed  upon  the  sum,  I 
thought  tlie  question  as  to  the  sale  was  properly  the 
matter  for  decision  by  the  arbitrators,  and  that  in  the 
present  proceeding  they  must  be  taken  to  have  decided 
that  question,  and  I  refused  any  evidence  to  shew  the 
contrary. 

The  application  for  a  new  trial  was  for  this  supposed 
misdirection ;  and  upon  affidavits  made  for  the  purpose 
of  shewing  that  the  arbitrators  had  thought  themselves 
bound,  and  that  if  they  had  not  so  thought  their  deci* 
sion  would  have  been  in  favour  of  the  defendants,  and 
that  upon  the  merits  of  that  question  it  ought  to  be  so. 
And  it  was  very  strenuously  urged  that  some  way 
ought  to  be  found  to  remedy  the  injustice  that  would 
take  place,  if  the  defendants  were  bound  by  this  award. 

I  should  be  very  sorry  to  find  that  in  any  case  the 
general  rules  and  principles  of  law  had  worked  injustice 
in  the  particular  instance.  But  in  the  infirmity  of  all 
human  jurisprudence  such  events  must  occasionally 
happen ;  and  the  evil  is  of  less  magnitude  than  the  total 
absence  of  general  judicial  rules,  or  a  departure  from 
them  to  meet  the  supposed  hardship  of  a  particular 
case. 

Affidavits  were  also  laid  before  the  Court  on  be- 
half of  the  defendants ;  and  upon  consideration  of  those 
on  one  side  and  the  other,  it  is  by  no  means  clear  that 
the  bale  was  not  really  sold  by  the  defendants  to  Fel' 

3  O  4  k/wes 
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loaxs  and  Bury  as  the  plaintiffi  contended ;  and 
quite  clear  that  evidence  on  that  question  wai 
Bsaint  before  the  arbitrators.  And  the  utmost  that  can  1 
ferred  from  the  affidavits  will  be,  that  probabl; 
arbitrators,  finding  the  decision  of  that  question  attt 
with  difficalty,  relieved  themselves  from  the  diffitnil 
deciding  upon  the  narrow  ground  as  to  the  parti 
sum :  or,  in  other  words,  which  is  the  strongest  w 
viewing  the  case  in  &vour  of  the  defendants,  that 
made  tfa^r  award  on  a  mistaken  ground. 

Now,  if  an  award  made  in  pursuance  of  a  ju 
order  drawn  up  by  consent  of  parties,  proceeds  i 
mistaken  ground,  the  proper  course  of  relief  i 
application  to  the  Court  to  set  aside  the  award.  J 
an  application  was  made  in  this  case,  and  failed; 
one  object  of  the  afBdavits  is  to  invite  the  Com 
rehear  that  matter,  in  effect,  though,  perhaps,  nc 
form.  But  such  a  rehearing  upon  fresh  affidavit 
contrary  to  all  practice,  and  to  the  maxim,  Inb 
reipublicse  ut  finis  sit  litium.  And  this  brings 
case  to  the  question,  whether  the  award  was  i 
elusive,  or  the  proposed  evidence  ought  to  have  I 
received  at  the  trial.  And  it  was  coDtmded  that, 
suming  the  award  to  be  conclusive  as  to  the  partic 
sum  mentioned  therein,  and  in  the  order  of  refere 
it  was  not  conclusive  as  to  the  smaller  and  di£fe 
sum  now  sought  to  be  set  off.  But  it  must  be  rem 
bered  that  the  particular  sum  was  the  price  agreed  u 
by  the  parties.  And  the  question,  as  it  r^ards 
smaller  sum,  is  precisdy  the  same  as  upon  the  ] 
ticolar  sum  agreed.  So  that  the  real  question  is,  « 
ther,  efler  a  reference  and  award,  the  defendants  can 
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an  action  of  debt  upon  the  award,  be  allowed  to  im-        1881. 

peach  and  annul  it  upon  the  ground  that  the  decision  of       

the  arbitrators  proceeded  upon  a  mistake.  jffunst 

No  authority  was  cited  in  support  of  such  a  pro- 
position, and  I  am  not  aware  that  any  can  be  found. 
Surely,  if  it  can  be  done  at  all,  it  must  be  done  by  some 
proper  plea  to  the  declaration  on  the  award.  In  the 
present  case  there  was  no  such  plea :  not  only  was  there 
no  plea  that  the  award  was  founded  upon  mistake  or 
misconduct,  but  not  even  a  plea  of  the  general  issue 
denying  the  debt  claimed  on  the  award.  The  only  plea 
was  a  set  off:  and  the  endeavour  was  to  shew  under 
such  a  plea  that  the  sum  awarded  was  not  due  from  the 
defendants,  but  only  the  small  sum  of  8/.  12s.  6d.f  which 
had  been  paid  into  Court.  We  think  this  could  not  be 
done,  and  consequently  that  the  rule  must  be  dis- 
charged. 

Rule  discharged. 


dan,  for  the 
■monnc,  and 
he  cbuttrcd 
>  ifaip  belong 

to  the  da. 
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issi. 

Brandt  and  Another  against  Bowlbt  and 
Another,  (a) 

j~M  u.  wa -B., ■  nMTchuit     A  SSUMPSIT  azainst  the  defendants,  as   cwnerf  d 
iitLttdqy  An*  wJ  Ji*  "^^  s^'P  Helena,  for  not  delivering  to  the  plaintiffi 

'"'"''  '"  OT^^'the  orders  or  assigns  at  London  a  cargo  of  wheat  sbippM 
SJfSTita  *'y  ^^^^-  ^^  ^^  ^'■'"'  '^*°™  ^"*  Tenterden  C.  J.,  s 
^^'^iiw  ^^  London  sittings  after  last  Trinity  term,  the  fol' 
ihcm  to  dnw  lowing  appeared  to  be  the  facta  of  the  case :  —  Tin 
"  '  Lan-  plaintifis  were  merchants,  having  establishments  at  Sf< 
Petersburgh  and  Archangel,  and  Emanuel  H.  Bran£, 
brother  of  one  of  the  plaintiGb,  was  their  agent  residii^ 
re^cUou  and  '°  LoRdon.  Mr.  Berkeletf,  a  commission  merchant, 
to"beVniRht^  "'"'  ^''*''  **  ^f^>csile-tipon-T^,  being  desirous  ol 
On  (he  ssib  of  niakinR  some   purchases   in   com,   sent,  in   Jtme  and 

July  B.  wrote  or 

a  letter,  can-  July  1830,  to  the  plaintiffs  (through  Emanuet  H. 
celling  )be  J  '  I  \.  b 

orden  he  had 

giren.  Upon  die  8th  of  Avgiat  1830  (he  plaintiSs  ioformad  B,  that  the;  had  purduMd 
a  carfta  for  the  ahip,  and  ihould  deipilch  it  ai  loofl  ai  ponible.  addrewd  to  H.  aad 
Co..  Ijindm,  npreuing  a  hope  that  he  would  appron  of  what  thvj  had  done,  nolwilb- 
ttanding  hu  lut-iarntioned  communicalioii.  The  cargo  was  afterwards  shipped,  and  iM 
plaintiffi  bj  letter  inronned  B.  ibat  thejr  hod  ahipped  it  on  hit  account,  and  that  the;  had 
forwarded  an  utdoried  bill  of  lading  to  H.  and  Co.,  drawing  upon  them  for  part  of  thepric^ 
and  upon  him  (B.)  for  the  residue;  and  thej  indoaed  an  Kmrtdorted  bill  of  lading  to  iL 
and  an  inToJce  of  the  wheat,  in  which  it  was  ilaled  to  be  bought  for  hit  order  and  on  Idi 
account.  The  billi  of  exchange  enclowd  in  this  letter  were  dithonoured,  irhareupoo  Iba 
plaintiffs'  agent  in  London  delivered  ibe  indorsed  bill  of  lading  to  H.  and  Co.  On  the  9d 
of  Octuber  B.  confirmed  iho  rerocalion  of  bia  order,  and  on  the  Sith  of  Xovemirr  the  i^eal 
of  the  plainliflfi  in  England  gave  notice  to  the  agent  of  B.  Ihat  he  should  retain  the  whole 
of  the  wheat  for  the  plaintiffs.  B.  afterwards  became  dcuroui  of  hsTing  the  wheat,  uid 
the  mailer  of  the  veuel  in  which  the  nheat  wai  shipped,  deljiered  it  to  B.'t  orden,  and 
not  to  H.  and  Co.,  pitnusnt  to  the  bill  of  lading. 

In  an  action  brought  against  tfae  ship  owners  for  not  dclirering  pursuant  la  the  plain- 
tiffs*  orders,  it  wai  contended,  that  the  pUinliSs  were  entitled  to  rccorer  nominal  daim^ 
only,  because  the  property  in  the  wheat  had  actuall j  vested  in  B.  bj  the  sbipinent  t  HSfi, 
bowever,  that  the  propertj  did  not  vest  in  B.  absolutely  upon  the  shipment,  hut  only  mli. 
ject  to  a  condition,  that  the  bitU  were  accepted,  and  that  in  debult  of  acceptance,  it  nem 
did  Testis  him;  and,  consequently,  tbat  the  pi  si  ntiSs  were  entitled  to  recover  the  value  al 
the  wheat  al  the  time  when  it  was  delivered  to  JB.'s  order. 

(a)  This  case  waa  moved  on  Monday,  Nmtmber  the  7th,  but  mi  on 
avm'dihljr  omitted  in  its  proper  place. 
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Brandt)  several  orders  for  the  purchase  of  com  on        1831. 
his  account,  directing  them  to  draw  upon  Esdaile  and       "~~^ 

Beavot 

Co.|  bankers  in  London^  for  the  amount,  and  also  upon  ^gnnu 
Harris  and  Co^  in  London^  to  a  certain  extent  Berkeley 
chartered  four  ships,  and,  among  the  rest,  the  Helena^ 
bdonging  to  the  defendants,  and  sent  them  to  Russia  to 
be  freighted  by  the  plaintiffs.  A  dispute  arose  between 
Berkeley  and  E.  H.  Brandt^  and  the  former  sent  a  letter 
on  the  28th  otjuly  cancelling  every  order  he  had  given. 
That  letter  was  forwarded  to  St.  Petersburgh  by  E»  H. 
Brandt.  Various  shipments  were  made  by  the  houses 
in  Russia  on  account  of  Berkeley^  and  were  transmitted 
to  England  in  the  vessels  chartered  by  him.  Bills  were 
drawn  upon  Esdaile  and  Co.  for  the  amount,  but  on 
their  arrival  they  were  dishonored,  and  the  cargoes 
were  refused.  The  question  in  this  case  arose  as  to 
a  cargo  shipped  by  the  Helena.  By  a  letter  dated 
August  8th,  18  SO,  to  Berkeley^  the  plaintiffs  wrote  as 
follows :  — *  **  We  have  succeeded  in  purchasing  a  cargo 
of  wheat  for  the  Helenay  and  shall  despatch  it  as  soon  as 
possible  to  the  address  of  22.  Harris  and  Sons,  London^ 
which  house  we  shall  address  to-day  with  regard  to  effect- 
ing the  insurance.  We  trust  what  we  have  done  for  you 
will  meet  your  approval,  although  by  a  communication 
received  from  Mr.  E.  H.  Brandt  subsequently  to  our 
having  made  this  purchase  we  learn  that  you  have  been 
induced  to  cancel  the  several  orders  in  our  hands." 
This  cargo  was  afterwards  shipped  in  the  Helena  for 
Englandj  and  the  plaintiffs  wrote  the  following  letter  to 
Berkeley:  — ^^  St.  Petersburghj  Augustus.  1830.  We 
now  have  much  pleasure  in  waiting  upon  you  with 
invoice  and  bill  of  lading  of  770  chests  wheat  shipped 
Jbryour  account  and  risk  per  the  Helena^  Mann.    For 

the 
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183  !•        the  amount  of  tbQ  former,  if  found  correct,   you  will 

please  give  us  credit  with  810/.  45.  5d.     An  indorsed 

agamti  bill  of  lading  we  have  this  day  forwarded  to  Messrs. 
22.  Harris  and  Sons  of  Lofidorij  at  the  same  time  draw- 
ing upon  them  for  679/.  155. ;  and  for  the  balance  re- 
maining thus  in  our  favour,  viz.  136/.  95.  5d.^  we  this 
day  make  free  to  value  upon  you  at  three  months'  date, 
payable  in  London  to  the  order  of  Emanuel  H.  Brandtj 
which  draft  we  beg  to  recommend  to  your  kind  pro- 
tection.'' An  unindorsed  bill  of  lading  was  enclosed, 
and  an  invoice  of  ^^  wheat  bought  by  order  and  for  ac- 
count of  J.  Berkeley^  Esq.  Neaxastle^  and  shipped  at  his 
risk  to  London^  to  the  address  of  R.  Harris  and  Sons 
there,  per  the  Helena^  Captain  James  Mann!*  The 
bills  of  exchange  enclosed  in  this  letter  drawn  upon 
Berkeley  and  Harris  and  Co.  were  presented  for  accept- 
ance and  refused.  Whereupon  E.  H.  Brandt  delivered 
the  indorsed  bill  of  lading  to  Harris  and  Co.  and  de- 
sired them  to  accept  the  bill  of  exchange  drawn  upon 
them  on  his  account,  and  to  effect  an  insurance  upon 
the  cargo,  which  they  were  to  receive  on  its  arrival. 
In  a  letter  dated  September  29.  1830,  from  E.  H.  Brandt 
to  Mr.  Hedley^  (who  acted  as  an  agent  for  Berkeley^)  he 
wrote,  ^*  Mr.  Berkeley  refuses  to  receive  the  cargoes  or 
give  any  instructions  for  the  acceptance  of  the  bills, 
and  I  have  been  obliged  for  the  security  of  the  pro- 
perty to  insure  the  cargoes,  and  give  the  captain  orders 
where  to  proceed  to,  though  of  course  I  still  hold 
Mr.  Berkeley  answerable  for  the  consequences  of  his 
behaviour.'' — :'*  I  conceive  that  you  are  bound  to  see 
that  his  engagements  are  fulfilled,  and  I  call  on  you  to 
see  Mr.B.  immediately  and  make  arrangements  for  the 
acceptance  of  all  the  bills  without  delay."  On  the  2d 
of  October^  Berkeley  confirmed  the  revocation  of  his 

orders^ 
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orders,  and  on  the  24th  of  November j  E.  H.  Brandt        1831. 

save  notice  to  Hedley  that  he  should  retain  the  whole 

of  the  wheat  for  his   brother.     After  which  Berkeley       jgamst 

offered  to  pay  the  price  of  the  wheat  and  the  charges, 

but  it  was  refused.     The  captain  delivered  the  cargo 

of  the  Helena  to  Berkelet/s  orders  at  GrangemotUh^  and 

not  to  Harris  and  Co.  in  London  according  to  the  bill 

of  lading.     Upon  proof  of  these  facts,  the  Lord  Chief 

Justice  directed  the  jury  to  find  a  verdict  for  the'plain- 

iiS&j  and  to  assess  the  damages  at  the  price  of  the  cargo 

when  it  reached  the  port  of  discharge. 

Campbell^  for  the  defendants,  moved  for  a  new  trial, 
on  the  ground  of  misdirection,  or  to  reduce  the  amount 
of  damages.  The  ship-owners,  who  have  delivered  over 
the  cargo  of  the  Helena  to  Berkeley^  if  answerable  at  all 
to  the  plaintiffs,  are  only  so  in  nominal  damages.  Berkeley 
had  sent  out  orders  to  Brandt  and  Co.,  the  Defendants, 
to  which  they  had  assented,  and  thereby  a  contract 
was  established  between  them.  Afterwards  Berkeley 
sent  to  cancel  all  his  orders;  but  he  could  not  of  him- 
self rescind  the  contract,  Brandt  and  Co.  must  also  have 
assented  to  such  cancelling.  But  they  did  not  so  assent 
after  they  had  received  the  letter  of  cancellation ;  they 
.despatched  the  cargo  by  the  Helena^  with  an  invoice 
stating  it  to  have  been  bought  for  his  account  and 
shipped  at  his  risk.  On  that  shipment,  then,  the  pro- 
perty vested  in  him.  [Lord  Tenterden  C.  J.  He  had 
refused  to  receive  it  before  that.]  But  he  was  afterwards 
willing  to  receive  it,  and  offered  to  pay  the  invoice  price, 
and  all  the  charges  due  upon  the  cargo.  It  is  clear  that 
trover  could  not  have  been  maintained  against  Berkeley 
for  the  wheat  if  he  had  got  possession  of  it,  Coxe  v. 

Harden. 
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Harden  (a).  There  goods  were  purdiased  abrocid  m 
ikipped  on  account  and  at  the  risk  of  the  consigiiee,  a 
bShi  of  lading  were  taken  from  tbe  captaia  to  deliver  thi 
to  the  consignor's  own  order.  One  of  then  wan  tm 
mitted  unindorsed,  together  with  an  invoice,  to  the  oc 
signee,  enclosed  in  a  letter,  informing  him  that  1 
oonsignor  had  drawn  upon  him  for  the  amoanty  and 
indorsed  bill  of  lading  was  sent  to  the  consignor's  age 
It  was  held  that  on  the  shipment,  the  property  in  1 
goods  vested  in  the  consignee.  That  case  is  qu 
analogous  to  the  present,  and  proves  that  the  wh 
could  not  have  been  recovered  from  Berkeley.  ^Parlu 
In  the  present  case  the  letter  enclosing  the  bill  of  ladi 
informed  the  consignee  that  an  indorsed  bill  of  ladi 
had  been  sent  to  another  person.  That  was  not  so 
the  case  cited.]  But  supposing  the  Court  to  be  ol 
contrary  opinion,  then  the  proper  measure  of  damag 
was  the  invoice  price  of  the  wheat  and  the  charges,  n 
the  value  at  the  port  of  discharge.  The  amount  of  tl 
damages  ought  therefore  to  be  reduced. 


Lord  Tenterden  C.  J.  There  ought  to  be  no  mi 
in  this  case.  It  is  an  action  against  the  defendants  t 
ship  owners,  on  the  bill  of  lading,  by  the  terms  of  whid 
the  captain  undertakes  to  deliver  certain  goods  shipper 
for  London^  at  London^  to  the  plaintifis'  orders.  Th< 
complaint  against  the  defendants  is,  that  instead  o 
delivering  them  to  the  plaintiifs'  orders,  they  delivered 
them  at  another  place,  and  to  a  person  who  had  nol 
the  plaintiffs'  orders.  This  was  a  breach  of  the  con- 
tract  for  which  the  plaintifl^  might  undoubtedly  mwi- 


(o)  4Eail»S]I. 
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tain  an  action  against  the  ship  owners.  But  they  defend  18S1. 
themselves  under  Berkeley^  and  say  that  he  had  a  right 
to  receive  the  goods,  for  the  property  had  vested  in  j^gMiur 
him,  and  therefore  the  plaintiffs  are  not  entitled  to 
more  than  nominal  damages.  Let  us  see  how  that  is. 
The  wheat  had  been  purchased  on  his  order,  which  he 
revoked.  By  the  original  terms  of  the  contract  it  was 
to  be  sent  to  London^  and  bills  were  to  be  drawn  upon 
Harris  and  Co.  for  the  amount  Berkeley^  however, 
insisted  he  would  have  nothing  to  do  with  it.  JSma- 
nuel  H.  Brandt  insisted  he  should,  and  that  he  would 
hold  him  to  his  engagement  The  plaintiffs  send  the 
letter  of  the  £6th  of  August  stating  that  they  have  shipped 
the  wheat  on  his  account.  At  the  same  time  they  inform 
him  that  they  have  forwarded  an  indorsed  bill  of  lading 
to  Harris  and  Co.,  and  have  drawn  upon  him  and 
them  for  the  amount  He  directed  them  not  to  accept 
the  bills  drawn  on  them,  and  they  were  not  accepted. 
Can  it  be  said  that  he  has  performed  his  part  of  the 
contract,  which  was  not  only  to  receive  the  goods,  but 
also  that  Harris  and  Co.  should  accept  bills  for  pay- 
ment of  the  value  ?  He  could  have  no  right  to  the  goods 
unless  he  allowed  Harris  and  Co.  to  accept  the  bills ; 
for  that  was  a  part  of  the  bargain.  After  the  refusal  to 
accept,  £.  H.  Brandt  effected  an  insurance  on  die  goods 
for  the  use  of  the  plaintiffs.  It  is  impossible,  therefore, 
to  say  that  the  property  had  vested  in  Berkeley;  and 
the  defendants  were  not  justified  in  deliv^ng  the  wheat 
to  him.  The  damages  ought  to  be  the  vidue  of  the  cargo 
at  the  time  when  it  was  to  have  been  delivered,  that  is, 
at  the  port  of  discharge. 

Parke  J.     I  am  of  the  same  opinion.    This  is  an 
action  on  the  bill  of  lading  for  not  delivering  to  the 

assignee 
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assignee  of  the  plaintifis.     The  defendants    have  not 
done  that,  but  have  delivered  to  a  third    party.     In 
order  to  defend  themselves,  they  must   establish  the 
right  of  that  third  par^,  but  in  that  they  have  &iled 
It  appears  that  Berkeley  gave  orders  to  the  plaintiffi  tc 
purchase  wheat  on  his  account,  and  that  they  consented 
to  execute  those  orders.     Berkeley^  however,  took  npoc 
himself  in  his  letter  of  the  28th  of  Jubfj  to  cancel  his 
orders.     Now,  I  agree  to  the  law  laid  down  in  ai^ 
ment,  that  a  contract  cannot  be  rescinded  by  one  onlj 
of  two  contracting  parties ;  but  the  question  in  this  case 
is,  whether  the  proper^  in   the  goods   shipped   ever 
vested  in  Berkeley  at  all.     That  depends  entirely  on  the 
intention  of  the  consignors.     It  is  said  that  the  plaintiffi, 
by  the  very  act  of  shipping  the  wheat  in  pursuance  of 
Berkeletf^    order,   irrevocably    appropriated    the   pro- 
perty in  it  to  him.     I  think  that  is  not  the  effect  of 
their  conduct :  for,  looking  to  the  letter  of  the  26th  of 
August^  it  manifestly  appears  that  they  intended  that  the 
property  should  not  vest  in  Berkeley  unless  the  bills 
were  accepted.     They  stated  in  that  letter  that  thej 
had  drawn  upon  Harris  and  Sons  and  Berkeley^  bills 
amounting  to  810/.,  the  price  of  the  wheat,  payable  to 
JE7.  H.  Brandt  /   and  they  recommended  them  to  his, 
Berkelej^s,  protection.     They  also  stated  that  they  had 
forwarded  to  Harris  and  Sons  an  indorsed  bill  of  lading, 
and  they  enclosed  to  Berkeley  an   unindorsed   bill  of 
lading.    The  fact  of  their  transmitting  the  latter  bill  of 
lading  to  Berkeley^  and  an  indorsed  one  to  Harris  and 
Sons,  shews  clearly  that  they  did  not  intend  that  the 
profits  in  the  wheat  should  vest  absolutely  in  Berkeley^ 
but  should  be  subject  to  a  condition  that  the  bills  were 
accepted.    As  they  were  not  accepted,  Berkeley  has  not 
performed  the  condition  on  which  the  vesting  of  the 

property 
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property  in  him  was  to  depend,  and  therefore  it  never        18SL 

did  vest  in  him.     The  only  remaining  question  is  as  to 

the  amount  of  the  damages.     As  between  the  parties  in       ^^^^ 

this  cause,  the  plaintiffs  are  entitled  to  be  put  in  the 

same  situation  as  they  would  have  been  in  if  the  cargo 

bad  been  delivered  to  their  order  at  the  time  when  it 

was  delivered  to  Berkeley :  and  the  sum  it  would  have 

fetched  at  that  time,  is  the  amount  of  the  loss  sustained 

by  the  non-performance  of  the  defendants'  contract. 

Taunton  J.  The  bills  drawn  by  the  plaintiffs  in 
payment  of  this  cargo  not  having  been  accepted,  no 
property  vested  in  Berkeley.  It  cannot  be  said  that  by 
the  letter  of  the  29th  of  September^  JB.  H.  Brandt  set 
up  again  the  contract  which  had  been  rescinded.  That 
letter  is  not  a  waiver  of  the  breach  of  the  contract, 
but  a  remonstrance  on  its  non-completion  and  the  non- 
acceptance  of  the  bills.  He  does  not  say,  we  shall  hold 
Berkeley  to  his  original  contract,  but  that  he  will  be 
held  answerable  for  the  consequences  of  his  behaviour. 
That  must  mean  for  any  damage  which  may  accrue  from 
his  not  performing  the  contract.  As  to  the  amount  of 
damages,  I  think  the  value  of  the  wheat  on  its  arrival  at 
the  port  of  discharge  where  it  was  delivered  to  Berkeley^ 
is  the  amount  of  the  loss  sustained  by  the  defendant's 
breach  of  contract. 

• 

Patteson  J.  I  am  of  the  same  opinion.  In  Coxe 
V.  Harden  {a\  trover  was  brought  by  the  indorsee  of  a 
bill  of  lading  to  recover  the  value  of  goods,  the  posses- 
sion of  which  had  been  obtained  by  the  assignee  of  the 
party  on  whose  account  they  were  shipped ;  and  although 

(a)  4jBaflr,Sll. 
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the  dedsion  in  that  case  was,  that  the  action  was  not 
maintainable.  Lord  EUenborough  C.  J.  and  2>  Blanc  J. 
seem  to  intimate  that  an  action  might  have  been  maior- 
tainable  by  the  consignors  against  the  captain.   The  pre- 
sent action  is  by  the  shipper  against  the  owners  for  not 
delivering  according  to  the  bill  of  lading.     I  think  sudi 
an  action  is  maintainable ;  and  that  being  so,  the  only 
question  is,   what  damages  are  recoverable?     Prima, 
facie  the  plaintiffs  are  entitled  to  recover  the  sum  which 
the  cargo  would  have  brought  when  it  ought  to  have 
been  delivered  to  the  plaintiffs'  assignee.     It  has  been 
said  that  the  property  absolutely  vested  in  Berkeley  by 
the  shipment,  and  if  so,  that  the  plainti£&  are  entitled 
to  recover  nominal  damages  only ;  but  it  seems  to  rae 
that  the  bills  drawn  for  the  cargo  not  having  been 
accepted,  Berkeley  had  not  performed  his  part  of  the 
contract,  and  therefore  the  property  did  not  vest  in  him, 
and  consequently  that  the  plaintiffi  were  entitled  to 
recover  the  full  value. 

Rule  refused. 


Broadbent  againstSHAw  and  Others. (tf) 

teSSrlnd     X^^^^^^^  ^^^   breaking  and  entering  the  plain- 
enterini;  the  tiff*s  close,  and  treading  down  the  com,  grass,  &c. 

Ac.  Pi«^  first,   ^  "C  defendants  pleaded  to  the  whole  declaration :  first, 

not  guilty  4 

lecondly,  a  right  of  way.  Replication  joined  iasoe  oo  plea  of  not  guilty  traTcned  the 
vi^i  of  way,  aod  new  assigned.  The  defendants  joined  issue  on  the  right  of  way,  and 
tulfered  judgment  by  default  as  to  the  new  assignment.  The  jury  having  fo«uid  a  ver- 
dici  for  the  defendanu  on  the  iipecial  plea,  and  assessed  the  damages  at  U.  on  the  new 
•alignment:  Held,  that  the  defendants,  not  having  withdrawn  the  senerai  issue,  wow  nos 
catuled  to  the  general  costs  of  the  trial.  »  ^ 

A    .\ic   (P^J'  (a)  This  case  was  argued  on  Thursday,  November  the  17th,  in  the  ab- 

■ence  o£  hotd  TenUrden.     It  was  unavoidably  qpitted  in  iu  propv  place. 

not 
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not  guilty ;  secondly,  a  right  of  way.  The  plaintifif^  ia  183L 
his  replication,  took  issue  on  the  plea  of  not  guilty^ 
traversed  the  right  of  way,  and  new  assigned,  that  the  ^^'^ 
defendants  committed  the  trespasses  on  other  occasions 
than  those  in  the  second  plea  mentioned,  and  for  other 
and  different  purposes,  and  in  other  and  different  parts 
of  the  closes  out  of  the  said  supposed  way.  The  de* 
fendants  joined  issue  on  the  traverse  as  to  the  right  of 
way,  and  suffered  judgment  by  defiiult  as  to  the  tres- 
passes newly  assigned.  At  the  trial,  the  jury  found  for 
the  plaintiff  on  the  general  issue,  and  for  the  defendants 
on  the  issue  as  to  the  right  of  way ;  and  they  assessed 
the  damages,  on  the  new  assignment,  at  Is.  The  Mas- 
ter, on  taxation,  allowed  the  plaintiff  20/.  only  for  the 
costs  of  the  new  assignment,  and  the  general  costs  to 
the  defendants. 

Addison  had  obtained  a  rule  nisi  for  the  Master  to 
review  his  taxation,  on  the  ground  that  the  general 
issue  being  pleaded  to  the  whole  declaration,  and  that 
plea  not  having  been  withdrawn,  the  plaintiff  was  forced 
to  go  to  trial  in  order  to  obtain  damages  upon  the  judg- 
ment by  default  on  the  new  assignment,  and  was  there* 
fore  entided  to  the  general  costs  in  the  cause ;  to  which 
point  he  cited  House  v.  Tke  Thames  Commissioners  (a), 
Ixmgden  v.  Bourne  (i),  and  Vickers  v.  GaUimore{c) ;  and 
he  observed,  that  a  new  assignment  did  not  introduce 
new  trespasses,  but  only  described,  with  greater  parti- 
cularity, those  mentioned  in  the  declaration,  and  was  an 
explanation  of  that,  shewing  that  the  defendants  in  their 
plea  had  mistaken  the  plaintiff's  meaning.  The  intnv* 
duction,  by  a  new  assignment,  of  trespasses  different 
from  those  in  the  declaration,  would  be  a  departure. 

(a)  3  Brod,  j-  B.  117.  (6)  1  27.  ^  C.  S78.  (c)  SBmgh.  196. 

3  P  2  Then 
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againtt 
Shaw. 


Then  the  trespasses  in  the  declaration  and  in  the  nc 
assignment  being  the  same,  a  general  denial  of  all  t! 
trespasses  in  the  declaration  was  inconsistent  with 
judgment  by  default  on  the  new  assignment.  Th 
judgment  consequently  could  never  be  available  as  loi 
as  the  general  issue  remained  on  the  record.  The  plai 
tifiT  in  this  case  was,  therefore,  obliged  to  go  to  trial 
prove  so  much  of  the  declaration  as  comprehended  tl 
trespasses  newly  assigned.  In  Cross  v.  Johnson  (a)  the] 
was  a  retraxit  as  to  so  much  of  the  general  issue  as  n 
lated  to  the  trespasses  newly  assigned. 


Blackburne  now  shewed  cause.  The  defendants  having 
succeeded  on  the  justification,  which  embraced  the  whol 
cause  of  action,  are  entitled  to  the  general  costs  of  th< 
cause;  for  it  is  a  rule,  that  where  one  plea  goes  ti 
the  whole  cause  of  action,  and  is  found  in  favour  o 
the  defendant,  he  is  entitled  to  general  costs.  Vivian 
V.  Blake  (J),  BeneH  v.  Coster  (c),  Othir  v.  Calvert  (rf). 
Edwards  v.  Bethel  (e).  The  suffering  of  judgment  b) 
default  as  to  the  trespasses  newly  assigned,  and  thereb} 
admitting  that  as  to  them  the  defendants  were  wrongs 
operates  as  a  virtual  withdrawing  of  the  general  issue, 
inasmuch  as  the  trespasses  newly  assigned  are  included 
in  the  declaration.  It  cannot  be  necessary  to  make  s 
special  entry  on  the  record  that  it  has  been  so  with- 
^  drawn.  In  Booth  v.  Ibbottson  (g)  the  justification  was 
pleaded  as  to  part  only  of  the  trespasses,  and  the  issues 
as  to  these  were  found  for  the  defendant;  but  the  plain- 
tiff, having  established  her  right  on  the  whole  record. 


(a)  9J.  j-C.  613. 

(c)  1  Brod,  i  Bingh,  465. 

(e)  iJB.iji.  854. 


(6)  U  East,  263. 
(d)  ljBingh.215. 
Ic)  1  Yuung  i  Jervis,S54, 


wa 
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was  held  to  be  entitled  to  the  general  costs;  there,  how-        1831. 
ever,  HuUock  B.  observed,  **  If  the  special  plea  had     ^ 
covered  all  the  trespasses*  the  defendants  would  have        againu 

.  .  Shaw. 

been  entitled  to  their  full  costs."     Here  the  special  plea 
does  apply  to  all  the  trespasses. 

Parke  J.  The  point  raised  in  this  case  I  consider 
fully  settled  by  the  three  cases  of  House  v.  The  Themes 
Commissioners  (a),  Longden  v.  Bourne  (6),  and  Vickers  v. 
Gallimore  (c).  Since  those  decisions,  the  usual  practice 
has  been,  in  cases  like  the  present,  to  withdraw  the  ge- 
neral issue.  The  rule  having  been  established  by  those 
decisions,  I  think  we  must  abide  by  it. 

Taunton  J.  The  ancient  course  of  practice  seems 
to  me  to  have  been  more  reasonable  and  intelligible 
than  that  now  in  use.  Before  the  case  of  House  v.  The 
Thames  Commissioners  (a),  it  was  considered  that  suffer- 
ing judgment  by  default  to  the  trespasses  newly  assigned 
was  a  virtual  withdrawing  of  the  general  issue,  because 
the  defendant,  by  suffering  judgment  by  default,  con- 
fessed that  he  was  guilty  of  the  trespasses  newly  assigned, 
and  those  were  the  trespasses  mentioned  in  the  declar- 
ation. But  it  is  now  said,  that,  by  the  defendant's  allow- 
ing the  general  issue  to  remain  on  the  record,  the  plain-t 
tiff  is  compelled  to  prove  the  trespasses  in  the  declaration. 
That  seems  to  me  contrary  to  reason ;  but  it  having  been 
so  decided  in  three  cases,  and  the  course  of  practice 
having  been  established  accordingly,  (as  stated  in  the 
last  edit.  o^Saunders^  vol.  i.  300  a.  note  {/)t )  I  think  we 
are  bound  to  hold  that  the  plaintiff  is  entitled  to  the 
general  costs. 

(a)  5  JSrod,  j-  Bmgh.  1 17.  (k)  I  B.j;C.  S78. 

(c)  SBingh,A96. 

s  P  3  Patteion 
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Broadbknt 
againa 


Patteson  J.  I  feel  myself  bound  by  the  decisions 
which  have  taken  place  upon  the  subject,  though  I  can- 
not say  I  think  they  are  founded  in  good  sense. 

Rule  absolute. 


Monday, 
Nov.  2itL 


An  appeal  was 
entered  and  re* 
■pited,  entitled, 
•*  A.  B.  appel. 
lant,  and  the 
churchwardens 
and  overseers  of 
B,  respon- 
dents;" and  was 
stated  to  be 
against  the 
allowance  of 
the  overseers' 
accounts. 
Notice  of  the 
appeal,  ad- 
dressed to  the 
overseers  only, 
was  afterwards 
served  upon 
them,  but 
no  notice  was 
given  to  the 
churchwardens, 
w^o,  in  fact, 
had  not  re- 
ceived or  dis- 
bursed any 
money,  or  kept 
any  account : 
Held,  that 
the  difference 
between  the 
entry  of  appeal 
and  the  notice 
was  immaterial; 
and  that  the 
churchwardens, 
having  had  no 
account  to 
keep,  were  not 
entitled  to 
notice  as  joint 
officers  with 
the  overseers. 


The  King  against  The  Justices  of  Norfolk. 

A  T  the  quarter  sessions  for  Norfolk  in  April  1831,  an 
appeal  was  entered  in  the  following  form  :  — 

William  Rodgersj      -    Appellant  "^  Accounts  and  dis- 

And  bursements      of 

The  Churchwardens  and  Overseers   -     the      overseers, 

oiBrdncaUer    -     Respondents.         allowed  28th  of 

J      March  1831. 

The  appeal  was  respited  till  the  following  sessions, 
before  which  the  appellant  caused  a  notice  of  the  said 
appeal  to  be  served  on  the  overseers  for  the  year  ending 
March  1831,  addressed  to  ^'  J.  A.  and  T.  5.,  now  or  lately 
overseers,''  &c.  but  not  to  the  churchwardens,  and  no 
notice  was  given  to  them.  The  sessions  refused  to  hear 
the  appeal,  because  the  notice  varied  from  the  entry  of 
appeal,  and  because  the  churchwardens  had  had  no 
notice.  A  rule  was  afterwards  obtained,  calling  upon 
the  justices  to  shew  cause  why  a  mandamus  should  not 
issue,  directing  them  to  enter  continuances  and  hear  the 
appeal.  The  affidavits  in  support  of  the  rule  stilted,  that 
J.  A.  and  7*.  5.  were  the  overseers  for  the  above-mentioned 
year,  and  were  the  only  parish  officers  who  received  and 
dbbursed  money  during  that  period ;  and  that  the  ac- 
counts in  question  were  passed  by  them  at  petty  ses^ons, 
and  were  entitled  in  their  names  only,  as  overseers,  no 
mention  being  made  of  the  churchwardens. 

Gurmtf 
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Gurnet/ and  B.  Andrews  now  shewed  cause.      First,       18SK 
the  entry  of  appeal  in  this  case  was  against  one  set  of 
parties,  and  notice  for  the  hearing  was  given  to  another.       mganui 

T\m  Justicti  of 

The  sessions  were  right  in  dismissing  a  respited  appeal  Nomolk. 
brought  on  under  such  circumstances.  Secondly,  the 
churchwardens  ought,  at  all  events,  to  have  had  notice, 
either  actual  or  virtual.  By  the  act  17  G.  2.  c.  38.  s.  1. 
the  account  of  monies  raised,  &c.  for  the  poor  is  to  be 
annually  made  by  the  churchwardens  and  overseers ;  and 
sect  4.,  the  clause  upon  which  appeals  of  this  nature  are 
founded,  gives  the  appeal  to  persons  having  *^  any  ma- 
terial objection  to  such  account  as  aforesaid"  And  by 
41  G.  3.  c.  23.  5.4.,  all  notices  of  appeal  against  the 
account  of  the  churchwardens  and  overseers  roust  be  de- 
livered to,  or  left  at  the  places  of  abode  of  the  church" 
wardens  and  overseers,  or  any  two  of  them.  They  form 
but  one  officer ;  payment  to  one  is  payment  to  all,  and 
payment  by  one  is  a  discharge  of  all ;  Bex  v.  Bartlett  (a), 
Malkin  v.  Vickerstaff'ijb).  ^Paiteson  J.  It  doe»  not  fol- 
low that  each  is  personally  liable  on  every  part  of  the 
account]  The  notice  of  appeal  ought  to  be  addressed 
to  all,  for  without  that  they  cannot  appear  in  court  is 
parties  to  the  appeal,  and  may  be  burdened  by  the  re- 
sult, without  the  opportunity  of  defending  themselves. 
They  may  never  even  know  that  the  appeal  is  instituted. 
It  is  true,  the  accounts  passed  in  this  case  were  in  the 
name  of  the  overseers  only ;  but  it  doea  not  follow  that 
the  churchwardens  might  not  legally  have  been  called 
upon  to  join  in  them ;  and  they  do  not  become  the  less 
liable  by  having  omitted  to  do  so.  ^Parke  J.  Consider- 
ing them  as  joint  ofBcers  with  the  overseers,  I  still  do 

(a)  1  BoUy  pi.  3S5.  6th  edit.  •*ib)8B,f  J.  89. 

3  P  i  not 
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I  18S1.        not  agree  that  the  churchwardens  would   be  respom 

'  for  errors  in  the  overseers'  accounts.] 

I  The  Kina 

afoiaU 

I  Nurouc.  Palmer  contr^     Bex  v.  T/ie  Jusiices   of  Glouce 

shire  {a)  shews  that  the  account  of  one  parish  o£So 
not  to  be  considered,  for  every  purpose,  as  the  aco 
of  all ;  for  one  overseer  may  appeal  against  the  otl 
account.  The  statute  43  Eliz.  c.  2.  s.  2.  orders 
churchwardens  and  overseers  to  make  a  true  accout 
all  sums  received  by  them,  on  pain  of  commitmeDt; 
it  only  directs  (sect.  4.)  that  even/  one  so  refusing 
account  shall  be  committed.  The.  form  of  entry  ol 
appeal  is  not  to  be  considered  with  the  same  slricti 
as  an  indictment  or  conviction :  it  is  enough  if  it  ms 
known  the  subject-matter  of  the  appeal.  It  was 
necessary  to  prefix  the  names  of  the  respondents 
all,  as  was  done  in  this  case.  (Here  he  was  stopi 
by  the  Court.) 

Parke  J.  [b).  I  am  of  opinion  that  this  role  must 
made  absolute.  With  r^ard  to  the  first  objection, 
is  true  the  ^peal  is  formally  entered  as  an  appeal  agaii 
the  accounts  of  the  churchwardens  and  overaeers 
Brancaster;  but  it  is  evident  to  any  one  looking  at  1 
subject-matter  of  the  appeal,  that  it  was,  substantial 
an  appeal  against  the  accounts  of  the  overseers ;  and 
them  notice  was  given.  As  to  the  second  objection, 
is  clear,  from  Sex  v.  The  JusHces  of  Gloucestershire  {• 
that  the  accounts  of  joint  parish  officers  may  be  treat 
OS  several,  where  the  money  transactions  have  be 
separate;  and  in  the  present  case  the  churchwardc 

(a)  IB.^M.1. 

(ij  Lord  TmttrdMK  C.  J.  lud  goaa  (o  UWod  lb«  Vnrj  CooDcil. 

hi 
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had,  in  fact,  nothing  to  do  with  the  account;  the  over-  1831. 
seers  received  all.  and  paid  all.     It  would  have  been 

^  The  KiKo 

useless  to  serve   a   notice    upon  the  churchwardens.  ngamti 

There  was,  therefore,  no  valid  objection  to  the  mode  Noafolx.^ 
in  which  the  notice  was  addressed  and  served. 


Taunton  J.  By  the  statute  41  G.  S.  c.  23.  s.  4.  it  is 
sufficient  if  the  notice  be  served  on  the  churchwardens 
and  overseers,  or  any  two  of  them.  If  it  had  been 
deemed  necessary  that  all  should  personally  be  informed 
of  the  appeal,  the  legislature  would  not  have  enacted 
that  service  on  two  only  should  be. sufficient.  The 
notice  being  addressed  to  all,  would  not  make  the 
appeal  more  known  to  those  who  were  not  served.  It 
was  held  in  Rex  v.  The  Justices  of  Gloucestershire  {a\ 
that  one  overseer  may  appeal  against  the  other's  ac- 
counts, where  they  have  been  separately  kept :  of  course, 
therefore,  any  other  parishioner  may  appeal  against  the 
accounts  of  one  or  more  of  the  overseers  and  church- 
wardens, if  he  or  they  are  the  only  persons  who  have 
had  an  account  to  keep,  and  against  whose  account, 
consequently,  any  appeal  could  be  instituted. 

Patteson  J.  The  statute  41  G.  3.  c.  23.  requires 
only  that  notice  be  served  on  two  of  the  churchwardens 
and  overseers;  and,  therefore,  it  is  sufficient  that  the 
notice  be  addressed  to  two.  And  as  that  which  was 
served  in  the  present  case  contained  the  subject-matter  of 
the  appeal  previously  entered,  I  think  it  was  sufficient. 

Rule  absolute. 

(a)  \B.iAd.\. 
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Doe  dem.  Greaves  agaiiut  Raby. 


At  dM  trial  of  P  JECTMENT  tried  before  UitledaU  J.,  at  the  Si 

wberetbenii  "ler  assises  for  Nottingham  }83l.     The  defend 

the  idenUtf  of  appeared  at  the  trial  by  counsel,  who  cross-examined 

Bufi'h^'^  plaintiff's  witnesses.     At  the  close  of  the  plainliff 's  ci 

thMe'ror'whidi  'fie  *Jefendant's  Counsel  required  proof  of  lease,  entry,  i 

iiietenuit  ouster.     It  was  answered,  that  he  was  bound  to  com 

deTMUu.  (be 

la»rofiiie       Uietn;  but  the  defendant's  counsel  contended,  that 

pUintiriinot 

raptured  u> pro-  plaintiff  ought  to  produce  the  rule  of  Court,  when 

•rat  niJe.  the  defendant  had  so  bound  himself  and  cited  Doe  it 

i  }       /  LambU  v.  Lamble{a).    The  Judge,  on  the  authority 

that  case,  thought  that  the  plaintiff  was  bound  to  pi 

duce  the  rule;  which  not  being  able  to  do,  be  was  no 

suited,  with  leave  to  move  to  enter  a  verdict  for  tl 

plaintifij  or  for  judgment  against  the  casual  ejector, 

consequence  of  the  defendant's  not  appearing  to  confe 

lease,  entry  and  ouster.     Wkiiehurst,  on  a  former  day  i 

this  term,  obtained  leave  accordingly. 


Sir  James  Scarlett  and  While  now  shewed  cause- 
was  the  duty  of  the  plaintiff  to  produce  this  rule  as  pa 
of  his  case,  if  he  did  not  otherwise  prove  the  £ici 
contained  in  it,  Tidd's  Practice,  Supp.  189.,  Doe  da 
Lamble  v.  Lavible  {a).  Without  the  production  of  tl 
rule,  the  plaintiff  does  not  identify  the  premises  in  tli 
action  with  Uiose  mentioned  in  the  consent  rule.  [Lor 
Tenterden  C.  J.  If  the  consent-rule  was  required, 
should  have  been  called  for  at  once,  and  not  alter  a 
the  phiindff's  evidence  had  been  gone  through.] 


(o)  I  M.^  it.  331. 
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Adams  Serjt  and  Whitehurst  in  support  of  the  rule.        1831. 
It  was  not  for  the  plaintiff  to  produce  the  consent  rule,      _^  ^^ 
and  no  purpose  could  be  answered  by  calling  for  its  pro-       Ga«Avi» 
duction.     If  it  is  made  to  appear  that  there  was  no  such        Bar. 
rule,  then  the  tenant  cannot  be  let  in  to  defend,  and 
judgment  must  go   against  Richard  Bx)e,   the   casual 
ejector.     But  it  is  part  of  the  practice  of  all  the  courts, 
that  no  one  can  defend  an  ejectment  unless  he  has  en- 
tered into  such  a  rule;   and,  therefore,  the  Judge  at 
Nisi  Prius  must  take  it  of  his  own  knowledge,  that  such 
a  rule  has  been  entered  into  by  the  Defendant.     This 
is  not  the  case  of  a  tenant  in  common,  where  it  may  be 
necessary,  under  some  circumstances,  to  produce  it,  Doe 
dem.  White  y.  Cuj^^^a).    The  lessor  of  the  plaintiff  ought, 
at  any  rate,  to  have  judgment  against  the  casual  ejector.  ^ 

Lord  Tenterden  C.  J.  The  rule  must  be  absolute 
for  judgment  against  the  casual  ejector.  I  can  see  no 
advantage  to  be  gained  by  the  production  of  the  con- 
sent rule.  Formerly,  in  cases  where  possession  of  the 
particular  premises  in  question  was  expressly  admitted 
in  the  rule,  it  was  customary  to  produce  it  as  evidence 
of  that  fact,  if  disputed.  But,  now,  to  prevent  a 
denial  of  justice  by  the  party  calling  upon  the  plaintiff 
to  prove  his  possession,  the  possession  of  certain  spe- 
cified premises  is  always  admitted  as  part  of  the  consent 
rule  (6).  The  only  instance  in  which  it  can  now  be  neces- 
sary to  produce  the  rule,  is  where,  the  plaintiff  directing 
his  case  to  certain  premises,  the  other  party  contends 
that  he  does  not  defend  for  those;  there  it  may  be  re- 
quisite to  produce  the  rule  to  shew  for  what  he  does 

(a)  1  Can^h.  175.  (6)  B«g.  Gen.  JkT.  T.  1  G,4.  AB.^A.  196. 

defend; 


950 
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DoK  dem. 

Grkatcs 
against 
Rabt. 
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defend ;  but,  until  that  dispute  arises,  it  is  a  mere 
ceremony. 

Parke  J.  The  defendant  ought  to  have  comp 
with  his  undertaking,  but  has  not  done  so.  Wl 
there  is  a  doubt  as  to  the  identiQr  of  the  premises 
may  be  necessary  to  produce  the  consent  rule^  thou 
in  most  of  the  late  cases  within  my  observation, 
rule  does  not  specify  any  particular  parcels,  but  app 
to  all  the  premises  in  the  declaration. 


'  Taunton  J.  The  tenant  in  possession  cannot 
allowed  to  defend  an  ejectment,  unless  he  enters  i 
the  common  consent  rule.  Before  the  rule  of  cour 
Michaelmas  term  1820,  the  term  of  admitting  posses: 
of  certain  specified  premises,  was  not  imposed,  c 
therefore,  the  practice  existed  of  having  that  expre 
admitted  in  the  rule,  and  annexing  that  rule  to  the  1 
Prius  record,  to  prevent  the  necessity  of  produ< 
evidence  b(  the  defendant's  possession.  Since  that  r 
which  requires  a  specific  admission  in  all  cases,  tl 
can,  in  general,  be  no  necessity  for  the  product 
of  the  consent  rule.  Here,  by  the  appearance  of 
party  at  the  trial,  he  admitted  he  had  entered  into 
consent  rule;  he  ought,  therefore,  to  have  admitted 
that  he  is  required  to  confess  by  that  rule.  As  he 
not  done  so,  the  case  is  like  that  of  an  undefen< 
ejectment,  and  there  must  be  judgment  against 
casual  ejector. 


Patteson  J.  gave  no  opinion,  having  been  aba 
(at  the  sittings  in  London)  during  the  argument. 

Rule  absolute  for  judgment  agaiiist  t 
casual  ejector. 
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18S1. 


Becquet    and    Others    against    Mary    Mac  Thursday, 

^  ^  Nov,  24th. 

Carthy,  Executrix  of  M.  §.  J.  Mac  Carthy. 

'T'HIS  was  an  action  on  a  judgment  obtained  by  the  To  render  a 

JL  ^     ^  foreign  judg- 

plaintiffs  against  the  testator  in  the  Court  of  the  mentvoid,  on  . 

Tribunal  of  First  Instance  in  the  island  of  Mauritius,  that  it  is  con.    ^  \Z-2 
Plea,  the  general  issue.     At  the  trial  before  Lord  Teru-  ofiecount^/rdtAf.^^^ 
terden  C.J.,  at  the  Londoti  sittings  after  Trinity  term  giv^/itm*^t 
1830,  the  judgment  of  the  colonial  court  was  proved,  ^g^i^^nd 
In  the  introductory  part  of  the  judgment,  the  cause  was  ""fquJ^ocally 
stated  to   be  between  Madame  Becquet^   (the  present      Where  the 

law  of  a  British 

plaintiff,)  and  others,  residing  at  Port  Louis,  plaintiffs,  colony  required 

that»  in  a  suit 

and  Mr.  Mac  Carthy,  deputy  paymaster  of  his  Majesty's  insdtuted 

forces,  "  at  present  resident  at  the  Cape  of  Good  Hope,  aSent  party, 

cited  at  the  domicile  of  the  substitute  of  the  kin^s  attorney^  ihoul?h«* 

general  in  the  tribunals  and  courts  of  this  colony,^*  de-  JJ^Ki"^" 

fendant;  and  the  paymaster-general  of  his   Majesty's  ^^^^'^^^r 

forces,   also   defendant.     It   further  appeared,   by  the  colony;  but  it 

was  not  ex- 
minute  of  the  Court,  that  the  plaintiffs  had  caused  the  pressiy  pro. 

defendants  in  that  suit  to  be  cited  to  appear  before  the  Attorney- 

Tribunal  of  First  Instance  on  the  16th  of  December  communicate 

1816,  to  answer  the  plaintiffs  touching  a  fire  which  they  p*     .  nSd"' 

allefired  to  have  broken  out  in  the  pay-master's  office,  ^■'«"<*1*'^ 

o  *    •'  ,     '   was  not  so  coo* 

and  consumed  a  house  and   premises  and  other  pro-  t»»nr  to  natural 

justice,  as  to 

perty  of  the  plaintiffs;  and  that  the  plaintiffs  prayed  render  void  a 

judgment  ob- 

the  said  tribunal  that  the  defendants  might  be  ordered  tained  against 
to  admit  or  deny  that  the  fire  first  broke  out  in  the  had  resided 
pay-master's    office,    and    spread    from    thence   till  it  diction  of  the** 
destroyed  the  plaintiffs'  premises  and  goods:  and,  in  ^e'when'uie 
case  of  their  admitting  the  same,   that  Mac  Carthy  ca"Mo'*«ctioQ 

°  '  -^   accrued,  but 

individually,   and  likewise  the  administration  of  pay-  had  withdrawn 

•;  ^  ^     himself  before 

master,   might  be  condeifmed,  jointly  and   severally,  theproceed- 

mgs  were  com* 
under  menoed. 
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Bbcqubt 

againsl 

"NLkc  Cartmt. 


under  the  iSS^th  article  of  the  code  of  laws  of 
colony,  to  reimburse  to  the  plaintiffii  their  damaj 
and  costs ;  or,  in  case  of  denial,  that  an  order  of  i 
Court  might  be  made  for  proofs  to  be  adduced,  whe 
upon  a  report  might  be  made  in  form  of  law,  and 
decision  had.  The  minute  then  stated,  that  on  I 
cause  coming  on  for  hearing  on  the  16th  of  Deceml 
1816,  defiiult  was  granted  against  Mac  Carthy^  and  t 
cause  remanded  to  the  5th  of  May  following,  durii 
which  time  it  was  ordered  that  the  party  in  de&i 
should  be  re-cited.  It  was  then  stated,  that  by  a  wi 
served  on  the  21st  o[  December  1816,  the  sentence  abo' 
mentioned  was  judicially  notified  to  the  defendants,  wii 
a  citation  to  appear  on  the  5th  of  May  1817,  and  th 
on  that  day,  the  Court,  by  its  sentence,  granted  a  d 
finitive  default  against  Mac  Carthy  (he  not  appearinj 
nor  any  one  for  him),  and  ordered  that  the  docameni 
and  readings  of  the  parties  appearing  should  be  con 
municated  to  the  substitute  of  the  King's  Attome] 
General,  together  with  the  notes  of  the  pleadings,  i 
order  to  the  necessary  decree  being  made.  This  sen 
tence,  it  was  stated,  the  plaintiffs  caused  to  be  notifie 
to  the  defendants.  The  point  for  the  adjudication  c 
the  tribunal  was  stated  to  be,  whether  the  administratioi 
of  the  paymaster-general  of  the  British  forces  was  re 
sponsible  for  the  loss  arising  from  the  quasi  crime  im 
puted  to  the  superintendant  of  such  administratioc 
under  the  1384th  article  of  the  code,  and  whether  th 
conclusions  and  condemnations  prayed  against  the  sai4 
administration,  and  against  Mac  Carthy  personally,  wer 
well  founded  ?  The  tribunal,  by  its  judgment,  given  oi 
the  9th  of  February  1818,  (and  on  which  the  presen 
action  was  brought)  condemned  Mac  Carthy  m  defaul 
in  the  legal  indemnifications  prayed,  and  in  costs ;  an< 

th 


BicQun 
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the  damages  having  been  assessed,  it  was  afterwards        18S1. 
adjudged   that  Mac  Carthy  should  pay   the  plaintiffs 
18,371  piastres. 

On  the  trial  of  the  present  cause  it  was  (Ejected,  that 
this  judgment  was  invalid  on  the  face  of  it ;  for  the  fol- 
lowing among  other  reasons :  First,  that  assuming  it  to 
have  proceeded  on  the  lS84th  article  of  the  French 
Code  Civilj  livre  d.  tit.  4.  chap.  2;,  (**  On  est  respons- 
able  non  seulement  du  dommage  que  Ton  cause  par  son 
propre  fait,  mais  encore  de  celui  qui  est  caus6  par  le 
fait  des  personnes  dont  on  doit  r^pondre,  ou  des  choses 
que  Ton  a  sous  sa  garde^"}  and  admitting  that  the  fire 
first  began  in  the  premises  occupied  by  Mac  Carthy^  it 
did  not  appear  upon  the  face  of  the  judgment  that  he 
was  charged  with  any  negligence,  or  that  he  had  been 
guilty  of  any,  by  himself  or  his  servants ;  and,  secondly, 
that  Mac  Carthy  was  shewn   by  the  judgment  itself, 
to  have  been  absent  from  the  island  at  the  time  of 
the  proceedings  against  him,  and  it  was  contrary  to 
justice  that  a  man  should   be  condemned  unheard; 
on   which   head  Buchanan  v.  Rucker^a)^  and   Caxxin 
V.  Stemart{b)  were  cited.     Lord    Tenterden  reserved 
the  points ;  and  the  plaintiff  proved  th^t,  by  the  law 
of  the    island,   whenever  an  action  was   commenced 
against  a  person  who  had  been  once  resident  in  it,  but 
had  afterwards  absented  himself  process  was  served  for 
him  upon  the  King's  Attorney-General.     The  defendant 
then  gave  evidence  to  contradict  the  facts  upon  which 
the  judgment  proceeded.    A  verdict  having  been  found 
for  the  plaintiffs,  a  rule  nisi  was  obtained  for  entering  a 
nonsuit  upon  the  objections  taken  to  the  judgment,  or 

(a)  1  Campb.  65,     9  East,  192.  (6)  1  Stark.  N.  P.  525. 

for 
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18S1.        for  a  new  trial,  upon  the  ground  that  the  verdict  was 
against  evidence. 


BlCQUXT 

against 
Mac  Caktht. 


Campbell  and  Hoggins  in  this  term  shewed  cause.     It 
is  not  clear  that  the  evidence  given  to  contradict  the 
judgment  was  admissible,  though  it  be  generally  as- 
sumed that  a  foreign  judgment  is  only  primft  facie,  and 
not  conclusive  evidence  of  a  debt.   [_Parke  J.    The  Vice- 
Chancelior  has  held,  in  Martin  v.  NicoUs  (a),  that  the 
grounds  of  a  foreign  judgment  cannot  be  reviewed  in 
the  courts  of  this  country;  and  that  a  bill  for  a  dis- 
covery and  a  commission  to  examine  witnesses  in  Am^ 
tiguoj  in   aid  of  the  plaintiiT's  defence   to   an    action 
brought  on  the  judgment  in  this  country,  was  demur- 
rable.]    If  that  be  so,  the  application  for  a  new  trial  is 
answered.     Then,  as  to  the  objection  arising  on  tbe 
face  of  the  judgment,  it  ought  to  appear  clearly  and 
demonstrably  on  the  face  of  it,  to  be  contrary  to  the 
law  of  the  country  where  it  was  given,  before  a  court 
in  this  country  can  be  induced  to  say  it  is  void  on  that 
ground.     (They  then  proceeded  to  contend  that  this 
judgment  was  not  clearly  repugnant  to  the  French  Civil 
Code,  art  1S84.) 

Then  as  to  this  being  a  decree  against  Mac  Carihy  in 
his  absence:  First,  this  case  is  distinguishable  from 
Buchanan  v.  Hucker^b)*^  for  there  it  did  not  appear 
that  the  defendant  had  ever  been  in  the  colony,  or 
that  the  judgment  was  in  respect  of  a  cause  of  action 
which  accrued  in  the  colony.  Canxin  v.  Stewart  (c) 
shews  only  that  a  party  is  not  to  be  charged  on  a  foreign 
judgment,  unless  it  be  proved  that  he  was  summoned, 

(a)  3  Simons,  458.  (6)  1  Campb,  63.  (c)   1  Stark,  52S, 

or 
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or  was  once  resident  within  the  jurisdiction.     Here,  it        I8S1. 

appears  that  Mac  Carthy  was  in  the  island  when  the 

action  accrued,  and  continued  to  hold  an  office  there        ofpbui 

ICac  CAftvaV. 

when  the  proceedings  were  commenced.     In  Douglas  v. 
Forrest  (a),  it  was  held  that  an  action  was  maintainable 
in  the  English  Courts  on  a  Scotch  judgment  of  horning, 
obtained  against  a  Scotchman  bom,  who  was  absent,  and 
had  no  notice  of  any  of  the  proceedings.   That  case  is  pre- 
cisely in  point.     Besides,  here  the  party,  though  absent, 
was  represented  by  the  king's  attorney-general ;  he  was, 
therefore,   virtually  present      According  to  the  Code 
Civilj  livre  1.  tit.  4.  chap.  1.  art  114.    '*  Le  Minist^re 
public  est  sp^cialement  charge  de  veiller  aux  int^rSts 
des  personnes  pr^sumdes  absentes;  et  il  sera  entendu 
sur  toutes  les  demandes  qui  les  concernent"     And  ac- 
cording to  the  Code  de  Procedure  Civile^  partie  1.  livre  2. 
tit  2.  art.  69.      "  Seront  assign6s ;  —  Ceux  qui  n'ont 
aucun  domicile  connu  en  France^  au  lieu  de  leur  r^ 
sidence  actuelle:   si  le  lieu  n'est  pas  connu,  I'exploit 
sera  affichd  a  la  principale  porte  de  Tauditoire  du  tri- 
bunal ou  la  demande  est  port6e ;  une  seconde  copie  sera 
donn^e  au  procureur  du   roi,  lequel  visera  I'original: 
Ceux  qui  habitent  le  territoire  Franfais  hors  du  Continent^ 
et  ceux  qui  sont  itablis  chez  Vitranger^  au  domicile  du 
Procureur  du  Roi  pres  le  Tribunal  ou  sera  portie  la  de* 
mandCf  lequel  visera  Voriginal^  et  enverra  la  copie,  pour 
les  premiers,  au  ministre  de  la  marine,  et  pour  les 
seconds,  a  celui  des  affaires  dtrang^res." 

The  Attomey^Generalj  Sir  James  Scarlett^  and  Wight* 
manj  contr^.     First,  the  verdict  was  against  evidence, 

(a)  4  JS'mg^.  686. 

Vol.  II.  3  Q  inasmuch 
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inasmuch  as  the  facts  proved  shewed  distinctly 
fire  did  not  originate  on  Mac  Carthi/'s  premise 
secondly,  the  judgment  is  void  on  the  face  of  it, 
the  complainants  ought  to  have  alleged  ia  theii 
ings,  and  to  have  proved  by  their  witnesses*  tliat 
originated  in  Mac  Carth/'a  premises  by  the  neglif 
imprudence  of  him  or  his  servants.  Here,  whi 
called  upon  to  admit  or  deny  iS)  not  whether  h' 
servants  have  been  guilty  of  negligence,  but  wbti 
fire  originated  in  his  house.  Now,  it  may  have 
ginated  in  his  premises,  without  any  fault  of  him 
his  servants,  as  by  lightning,  or  the  act  of  an  inoe 
By  the  common  law  oi  England,  a  man  was  liabli 
n^ligently  keeping  his  fire,  that  the  house  or  pi 
of  his  neighbour  was  damaged  thereby;  and  thou 
lact  of  the  fire  having  first  broken  out  in  the  defei 
house  might  be  prim4  &cie  evidence  of  negligent 
it  was  necessary  to  charge  him  direcdy  with  negl 
in  the  declaration,  Twbervil  v.  Stamp  (a) ;  but, 
present  case,  n^ligence  or  default  of  the  deft 
or  his  servants,  is  no  where  alleged  or  suggestet 
the  French  proceedings,  as  it  ought  to  have  b 
warrant  the  judgment  against  him.  Bat  assumin 
the  judgment  is  warranted  by  article  1384'  of  th< 
Civil,  still  it  appears  that  the  proceedings  we 
fitituted  in  the  absence  of  Mac  Cartiy,  In  Btic 
v.  Sucker  (b)  Lord  EBenborough  said,  "  It  is 
trary  to  the  first  principles  of  reason  and  justio 
^ther  in  civil  or  criminal  proceedings  a  man  shot 
condemned  before  he  is  heard."  It  is  certainl 
that,  according  to  the  law  of  the  island,  process  n 


(■}   1  SoO,.  IS. 


(i)  1  ampb.  ts. 
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served  in  the  absence  of  the  party  upon  the  king^s  pro-        18SL 
cureur;  but,  in  order  to  make  that  a  good  practice,  it        " 
ought  to  be  shewn  that  that  officer  is  compelled  to  hold        agamMi 

Mac  CARTHr. 

communication  with  the  absent  party.    In  Douglas  v. 
Forrest  (a)  the  defendant  had  property  in  Scotland. 

Cur.  ado.  vuU. 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court 

This  was  an  action  brought  upon  a  judgment  reco- 
vered in  the  island  of  Mauritius.  That  island,  at  the 
time  of  the  suit  in  which  the  judgment  was  given,  belonged 
to  the  sovereign  of  this  country,  but  the  French  law  then 
prevailed  there.  The  judgment  was  recovered  by  a  per- 
son whose  premises  had  been  destroyed  by  a  fire  which 
began  in  the  premises  belonging  to  or  occupied  by  the 
testator,  at  that  time  deputy  paymaster  of  the  forces  in  the 
island.  Among  other  objections  taken  to  the  validity  of 
this  judgment,  one  was,  that  supposing  the  Court  to 
have  proceeded  upon  the  article  1384.  of  the  Code  Civile 
and  taking  it  for  granted  that  the  fire  originated  in  pre- 
mises occupied  by  the  testator,  still  that  was  not  suffi- 
cient to  make  him  liable,  because  the  fire  might  have 
begun  without  the  fault  of  the  testator  or  any  of  his  ser- 
vants. The  law  of  France  being  the  law  of  the  colony 
at  the  time  when  the  judgment  was  pronounced,  the 
French  court  was  much  more  competent  to  decide  ques- 
tions arising  upon  that  law  than  we  can  be.  We  ought 
to  see  very  plainly  that  that  court  has  decided  against 
the  French  law  before  we  say  that  their  judgment  is  er- 
roneous upon  such  ground.     Now,  upon  a  careful  review 

(a)  4  Bingh.  686. 

SQ  2  of 
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of  the  1384th  article,  we  c 
not  be  answerable  for  da 
property  by  reason  of  a  f 
premises,  even  although  i 
any  person  belonging  to  1 
or  utherwise,  for  he  is  ans 
tide,  du  dommage  que  1' 
sonnes  dont  on  doit  repotii 
sous  sa  garde ;  that  is,  for  i 
by  the  things  which  he  ha 
may  apply  to  a  house.  Itic 
before  it  was  altered  by 
if  a  fire  be^n  on  a  man's 
of  his  neighbour  were  inj 
brought  for  such  an  injur 
first  instance  to  shew  how 
sumption  would  be  (unles 
pnated  Irom  some  extenu 
neglect  of  some  person  in 
say  tliat  a  Fretick  judgme 
question  in  the  Civil  Code 
is  not  averred  in  the  proct 
caused  by  negligence. 

Another  objection,  and 
that  the  testator,  when  thi 
against  him,  was  absent  I 
urged,  that  it  was  contrai 
justice  that  any  one  shoul<i 
in  his  absence.  Proof,  bt 
law  of  the  colony,  in  the  i 
AAexA  in  the  island,  absentii 
attorney  upon  whom  proc 
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the  procurator-general  or  his  deputy  was  bound  to  take        i8Sl. 
care  of  the  interests  of  such  absent  party.   It  was  said  that       ^ 
the  law  of  the  island  did  not  provide  any  means  whereby  ^^  ''^Jl*''*' 
the  procurator-general  or  his  deputy  might  be  required 
to  hold  communication  with,  or  receive  directions  from 
an  absent  person.     There  may,  perhaps,  be  some  defi- 
ciency in  the  law  in  tliat  respect;  but  as  the  law  of  the 
island  is,  that  the  process  shall  be  served  upon  the  public 
officer,  it  must  be  presumed  that  he  would  do  whatever 
was  necessary  in  the  discharge  of  that  public  duty;  and 
we  cannot  take  upon  ourselves  to  say  that  the  law  is  so 
contrary  to  natural  justice  as  to  render  the  judgment 
void  in  a  case  where  the  process  was  so  served.     For 
these  reasons  we  are  of  opinion,  that  the  rule  for  a  new 
trial  should  be  discharged. 

Rule  discharged. 


Wright  against  Fairfield   and   Others,  As-  3r%«r*%, 
signees  of  Bracewell,  a  Bankrupt. 

THE  judgment  in  this  case  having  been  affirmed  in  The  statute 
error  (a),  Wightman  obtained  a  rule  to  shew  cause  c.  2.  <*  lo. 

giving  double 

why  the  Master  should  not  allow  double  costs  to  the  de-  costs  on  •ffirm- 

Mice  of  ft  judg* 

fendants  in  error,  pursuant  to  IS  Car.  2.  stat.  2.  c.  2.  5. 10.  meat  upon  writ 
It  appeared  that  before  the  writ  of  error  was  issued  (viz.  helTnot  tlT* 
on  the  IstoiNaoember  1828),  the  attorney  for  the  plain-  ^J^^^to* 
tiff  in  error  paid  the  damages  and  costs  in  the  court  *"?  ^J!* Vin** 

order  to  avoid 
execution,  paid  the  damages  and  oosu  to  the  opposite  attorney,  with  a  notice  to  retain  them 
in  his  hands ;  and  the  attorney  had  deposited  the  sum  in  a  bank  where  it  produced  interest. 

(a)  See  p.  727.  ant^ 

3  Q  3  below 
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WHWHT 

agatntt 
Fairfiild. 


below  to  the  attorney  for  the  defendants  in  error,  givin 
him  at  the  same  time  this  notice :  —  ^^  Take  notice  tbi 
you  are  required  to  retain  in  your  hands  the  amount  < 
the  damages  and  costs  in  this  cause,  which  amount  i 
paid  by  the  defendant  to  avoid  execution,  and  withou 
prejudice  to  any  proceedings  he  may  be  advised  to  taki 
relative  to  the  judgment  entered  up,"  &c.  In  conse 
quence  of  this  communication,  the  attorney  for  th< 
defendants  in  error  deposited  the  money  in  a  banl 
at  Liverpool,  where  it  remained  at  the  time  of  this 
application.  The  bank  allowed  S^  per  cent,  interest  or 
the  deposit.  The  judgment  below  was  affirmed ;  but 
the  Master  refused,  on  taxation,  to  allow  double  costs. 


jP.  Pollock  and  Tomlinson  now  shewed  cause.  The 
statute  13  Car.  2.  only  applies  where  the  writ  is  sued 
out  before  execution.  The  double  costs  are  there  given 
•*  for  the  delaying  of  execution."  And  the  remedy  pro- 
vided by  the  earlier  statute,  S  Hen.  7.  c.  10.,  is  expressly 
confined  to  cases  where  the  writ  is  sued  out  ^*  afore 
execution  had."  Here,  it  is  true,  there  has  been  no 
formal  execution,  but  that  which  has  taken  place  b 
tantamount  to  it.  The  defendants  in  error  have  had 
the  Qioney  in  their  power,  and  it  has  yielded  them 
interest  while  the  writ  of  error  was  depending. 


Wighlman  contra.  This  case  is  within  the  intention 
of  the  statute  of  Charles.  The  plamtifis  have  been  pre- 
vented, by  the  writ  of  error,  from  recovering  that  which 
would  have  been  the  result  and  produce  of  an  execution. 
The  attorney,  indeed,  received  the  amount  of  damages 
and  costs,  but  he  was  desired  to  retain  it  in  his  hands,  so 
that  it  was  of  no  benefit  to  the  plaintiffs.    [Lord  Ten- 

terden 
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terden  C.J.    He  was  not  obliged  to  do  so.]     Still  he        18S1. 
was  not  perfecdy  safe  in  paying  it  over.    This  cannot       '^■"" 
be  compared  to  cases  where  an  execution  has  been        agamtt 
levied  and  the  party  has  actually  received  the  money. 
[Parke  J.     In  those  cases,  the  party  would  have  been 
bound  to  refund  on  a  reversal  of  the  judgment,  as  the 
defendant  in  error  would  here  if  his  attorney  had  paid 
the  money  over  to  him.]     Here  the  execution  was  at 
least  virtually  delayed  by  ti)e  announcement  of  an  in- 
tended writ  of  error,  which  was  afterwards  sued  out  and 
acted  upon.     [Parke  J.    The  defendants  in  error  might 
have  taken  out  execution,  if  they  were  dissatisfied  with 
the  proposal  of  the  other  party.     And  in  case  of  an 
execution,  the  plaintiff  in  error  might  still  have  given 
a  notice  to  retain  the  proceeds.] 

Lord  Tenterden  C.  J.  I  think  this  is  not  a  case 
within  the  statute  of  Charles.  The  object  of  that  act 
was  to  prevent  the  staving  off  of  executions  by  frivolous 
writs  of  error.  It  cannot  be  said  that  the  proceeding  of 
the  plaintiff  in  error  in  thb  case  was  of  such  a  descrip« 
tion.  The  money  was  paid  before  the  writ  issued,  and 
produced  interest  while  it  was  depending.  The  rule 
must  be  discharged. 

Parke  J.  The  delay  contemplated  by  this  act  is 
where  the  writ  of  error  operates  as  a  supersedeas  of 
execution.  But  here  the  object  of  an  execution  had 
already  been  answered,  for  the  damages  and  costs  were 
paid.     There  is,  therefore,  no  ground  for  the  rule. 

Taunton  J.  concurred. 

3  Q  4  Pat- 


CASES  IN  MICHAELMAS  TERM 

Pattesok  J.  By  13  Car.  2.  st.  2.  c.  2.  *.  10.,  < 
costs  are  given  "  for  the  delaifijig  of  execution ,- "  i 
KcL  8.  this  clause  is  said  to  be  enacted  for  ( 
remedy  agunst  the  migchiefs  contemplated  in  a  ff 
3  Ja.  1.  c.  8^  made  "  for  avoiding  unnecessary  dei 
execution,"  and  in  which  certain  recognizances  a 
quired  before  any  stay  of  execution  shall  be  ma 
supersedeas  awarded  in  the  actions  there  specific 
think  the  present  case  does  not  come  within  the  me 
of  these  statutes. 

Rule  discbi 


Short  and  Others  against  Spackman. 

Li.ll.'C-ftOo  Tj-pWrniiiB,     ASSUMPSIT  fornot  delivering  goods.     At  the 
k<«- "fought  before   Lord   Teiiterdm  C.  J^  at   the   sitting 

a«fniiUnt.oa     London  afler  Trinity  term  1831,  a  verdict   was  fi 

•coounlrftf..  ^ 

uid  bf  hU  au~    for  the  plaintiff  for  600/.  subject  to  a  reference. 

pnntwie  wu     arbitrator  made  his  award,  and  annexed  to  it,  al 

own  .i^M*,  but  request  of  the  defendant's  counsel,  a  statement  tc 

Su'S^i'Si^   following  effect:  — The  plaintiffs   being   brokers, 

wu  *a  Qik  authorised  by  one  Hudson  to  buy  for  him  twenty 
■umcd  pnn-  '  ^  ' 

dpaL    Tb*  gf  Greenland  whale  oil,  employed  Bentleu,  an  oil  bn 
pkindA  after.  '        r    J  ^' 

wuili.  uddar  ■  to  make  such   purchase  for  them.     Bentleu  applif 
genenU  witho-       ,       ,   _      ,  „    . 

-  '--   "  the  defendant  to  sell  that  quantity  to  the  plaintiff 


Jfim9«h. 


defendant  at  first  refused  to  sell  to  the  plaintiffi ; 

upon  being  informed  by  Betilley  that  they  were 
had  not  jM 
ddiTcrad.    B't 

on  boring  of  the  latter  contract,  lold  the  plainiiK  that  he  would  have  nothing  to  d 
the  gootU,  either  u  bujer  or  leller;  and  in  thii  they  acquietced.  Tbe  deTendaiit  ll 
Ttucd  to  ddim  the  good),  and  (he  plaiotifi*  *ued  him  for  damagci  Mulaiacd  by  tl 

Hrid,  that  the  renuDcialion  of  tlie  contract  by  H.,  and  the  plainliSt'  acquiaci 
1^  fbfiDed  DO  «lfj«clioD  to  the  right  of  di*  plaintiA  to  recorer. 

ch 
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chasing  not  for  themselvesi  but  as  brokers  for  unnamed        18S1. 
principals,  he  agreed  to  sell  to  them ;  and  bought  and 
sold  notes,  signed  by  Bentley^  were  sent  by  him  to  the        Hpmu 
plaintiffs  and  defendant,  in  which  the  goods  were  stated 
to  be  *^  Bought  for  Messrs.  Shortj  Brown,  and  Btmi/er" 
(the  plaintiffs)   «  of  Mr.  W.  F.  Spackmauj'*  (the  de- 
fendant) on  the  terms  therein  specified,  to  be  paid  for 
by  the  buyers  in  ready  money.     The  plaintiffs  sent  a 
corresponding  bought  note  to  Hudson^  their  principal ; 
and  they  afterwards,   under  a  general  authority  from 
him,  sold  the  goods  for  his  account,  through  another 
broker,  to  Messrs.  Btwk  and  Co.    The  bought  and  sold 
notes  in  this  transaction  mentioned  the  plaintifis  and 
Buck  and  Co.  as  the  buying  and  selling  parties.     On 
this  sale  being  communicated  to  Hudson^  he  returned 
the  sold  note,  which  had   been  sent  to  him,  declar- 
ing that  he  would  have  nothing  to  do  with  the  oil  as 
purchaser  or  seller ;  and  to  this  the  plaintiffs  assented. 
The  defendant  afterwards  refused  to  deliver  the  oil  in 
pursuance  of  his  agreement,  and  the  plaintiffs,  being 
unable  to  fulfil  their  engagement  with  Buck  and  Co., 
were  obliged  to  pay  them  a  sum  of  money  in  satis- 
faction, the  market  having  risen  since  the  last-mentioned 
contract.    It  was  contended,  on  behalf  of  the  defendant, 
that  Hudson's  repudiation  of  the  contract,  and  the  ac- 
quiescence of  the  plaintifis  therein,  put  an  end  to  the 
engagement  between  the  plaintiffs  and  defendant.     The 
arbitrator,  however,  was  of  opinion  that  these  facts  did 
not  affect  either  the  rights  of  the  defendant  as  against 
Hudson,  or  the  rights  and  liabilities  of  the  plaintiffs  and 
defendant     He  therefore  awarded  that  the  defendant 
should  pay  the  plaintiffs  the  amount  of  the  loss  sus- 
tained by  them  in  their  settlement  with  Buck  and  Co. 

A  rule 
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I8S1.  A  rule  nisi  was  obuined  this  term  for  setting  aside 
award,  oa  the  ground  that  the  action  was  not  maint 
able  upon  the  facts  above  stated. 


SruiKj 


J 


F,  Patiock  and  F.  Kdiy  now  shewed 
arbitrator  has  taken  a  right  view  of  this  case.  It  • 
not  be  contended  that  on  the  supposed  repudtatioi 
these  contracts  by  Hudson,  the  plaintifl&  remained  li 
to  the  purcbaserti,  and  jet  were  without  remedy  ags 
the  sellers.  The  plainUffi  had  contracted,  as  brok 
for  an  unknown  principal.  NotwitbstaDding  bis  su 
quent  refusal  to  hare  any  thing  to  do  with  the  purd 
or  sale,  he  and  tbey  both  remained  liable  to  the 
spective  parties,  and  retained  their  rights  as  aga 
them.  In  this  respect  any  acquiescence  of  the  pi 
tiffi  in  an  alleged  repudiation  of  the  engagemt 
entered  into  by  them,  could  make  no  diflference^  wl 
ever  might  be  its  effect  as  between  tbe  plaintifis  i 
Hudson.  Supposing  tbe  markets  had  fallen,  the  i 
fendant  might  have  sued  either  the  plaintiffs  or  th 
principal  for  not  accepting  the  oil:  and  they  tniut  equa 
retain  their  rights  as  against  him. 

Sir  James  Scarlett  and  Tomlinson  contra.  The  plai 
tiffs  were  not  entitled  to  bring  this  action.  They  sc 
under  a  general,  not  a  specific  authority;  and  in  sa 
a  case,  by  the  law  merchant,  the  principal  vendor  hat 
right  to  know  the  name  of  the  vendee,  and  if  he  h 
grounds  for  disapproving  of  the  party,  to  renounce  t 
contract.  The  payment,  thei'efore,  which  the  plainti 
made  to  Buck  and  Co.  was  in  their  own  wrong.  It  w 
equally  so  if  Hudson  bad  not  a  right  to  break  off  I 
contract  with  tbe  vendees.     Further,  it  was  the  dn^ 


Spaccman. 
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the  plaintiff^  when  Hudson  renounced  this  contract,  to        183 L 
commnnicate  that  fact  to  the  defendant,  who  mieht  then        „ 

^  °  ^  Short 

have  chosen  whether  he  would  acquiesce  in  the  repudia-  ^  againu 
tion,  or  insist  on  the  agreement  bdng  fulfilled.  If  he  had 
so  insisted,  it  would  then  have  been  time  enough  for  the 
plain tifi*s  to  put  themselves  in  Hudson* s  place.  But  they 
have  volunteered  to  take  up  his  contract,  and  that  with 
a  knowledge  that  the  defendant  would  never  have  dealt 
with  them  as  principals.  Hudson*s  rejection  of  the  bar- 
gain did  not  operate  as  a  transfer  of  his  interest  in  it  to 
the  plaintifis;  and  in  the  absence  of  such  transfer,  or  of 
any  authority  from  Hudson,  they  had  no  right  to  sue  the 
defendant. 

Lord  Tenterden  C.  J.  I  had  at  first  some  difficulty 
in  coming  to  the  conclusion  that  the  plaintiffs,  situated 
as  they  were  in  this  case,  could  sue  upon  the  contract 
for  their  own  benefit.  But  on  looking  to  the  contract 
itself,  there  appears  nothing  to  prevent  it*  The  form  of 
the  bought  note  is,  **  Bought  for  Messrs.  Short,  Broom, 
and  Bowyer"  twenty  tuns  of  Greenland  oil,  at  so  much 
per  ton,  to  be  paid  for  by  the  buyers  in  ready  money. 
The  sold  note  is  in  the  like  form.  In  both  the  plain- 
tiffs appear  as  the  principals.  The  rest  of  the  facts  are 
dehors  the  present  question.  The  rule  will  therefore 
be  discharged. 

Parke  J.  There  was  no  firaud  upon  the  defendant 
in  this  case.  He  was  informed  that  there  was  an  un- 
known principal,  and  such  was  the  fact.  It  is  found 
that  the  plaintiffs  were  authorized  by  Hudson  to  buy  the 
oil  of  the  defendant,  and  the  contract  was  binding  both 
on  them,  and,  if  the  defendant  chose  to  enforce  it,  on 

Hudson. 
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Hudson.  Then  it  is  said  the  contract  vaa  put 
to  by  what  b  called  the  repudiaUon  on  Hudsotfi 
that  is,  by  his  informiDg  the  plaintiff  that  he 
have  nothing  more  to  do  with  the  purchase  or  sa 
by  their  acquiescing  in  such  determination.  But 
no  more,  in  effect,  than  \i  Hudson  had  tbought 
to  sell  the  benefit  of  bis  contract  to  any  other  [ 
which  he  might  have  done  mthout  the  consent 
plaintifis :  and  his  doing  so  would  have  been  notl 
the  defendant  It  clearly  would  not  have  detei 
ihe  contract  I  think,  therefore,  that  the  arbitratoi 
to  a  right  conclusion. 

Taunton  J.  laroofUie  same  opinion.  The  a 
repudiation  of  the  contract  by  Hudson  was  not 
cumstance  of  which  the  defendant  can  take  advant 

Patteson  J.  Upon  the  bought  and  sold  not 
plaintifTs  appear  to  purchase  as  principals.  To 
that  they  acted  as  brokers,  other  facts  must  be  im[ 
into  the  case ;  and  upon  those  facts  it  appears  tba 
were  duly  authorized  as  brokers.  What  hapj 
afterwards  cannot  aifect  their  right  to  recover. 

Rule  disch; 


^'*i»S'  Palmer  asainst  Cohen. 

Nov.  SJth.  ° 

Anntcuior       'PHIS  wBs  an  action  lor  libel.     The  plaintiflT  obi 
^'."icZ^^.  "  verdict  at  the  last  Summer  assizes  for  Susset 

•litaru  '"'d       '^'**^  before  the  beginning  of  the  present  term.     H 
diet  obuiDnl  b;  hii  tnMtor  in  action  Tor  a  libtl. 


COHXN* 
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ecutor  entered  up  judgment.     P/a/^  obtained  a  rule  nisi        1831. 
this  term  for  setting  it  aside  with  costs,  on  the  ground  that 

Palmer 

an  executor  could  not  enter  up  judgment  on  a  verdict        agnintt 
obtained  by  his  testator,  where  no  right  of  action  would 
have  survived  to  the  executor. 

Comyn  now  shewed  cause.  The  power  is  given  in 
express  words  by  the  statute  17  Car.  2.  c.  8.  f.  1.  The 
act  8  &9  fF.  3.  c.  11.  s,  6.,  which  enables  executors  to 
proceed  if  the  plaintiff  die  between  interlocutory  and 
final  judgment,  is  confined  to  such  actions  as  the  exe- 
cutors might  originally  have  prosecuted,  but  the  former 
statute  has  no  such  qualification. 

Piatt  contrtL  The  preamble  of  the  17  Car  2.  c.  8. 
recites  the  act  to  be  passed  **  for  the  avoiding  of  unne- 
cessary suits  and  delays."  It  does  not,  therefore,  apply 
to  cases  where  no  suit  could  be  brought  by  the  exe- 
cutors, and  where,  consequently,  none  was  to  be  avoided. 
If  executors  could  enter  up  judgment  in  a  case  where 
they  could  not  be  parties,  they  would  have  an  undue 
advantage;  for  the  defendant  in  such  a  case  cannot 
move  for  a  new  trial.  \Cofnynj  as  to  this  objection, 
mentioned  Griffith  v.  Williams  (a\  where  in  an  action  for 
breach  of  promise  of  marriage,  the  Court  of  Exchequer 
said,  that  although  the  plaintiff  had  died,  they  should 
have  no  difficulty  in  imposing  such  terms  as  would  enable 
the  parties  to  go  to  another  trial  if  necessary.  Lord 
Tefiterden  C.  J.  It  might  be  done  in  an  action  of  this 
kind,  as  well  as  in  a  mere  action  of  debt] 

Per  Curiam.  As  to  the  objection  drawn  firom  the 
preamble  of  17  Car.  2.  c.  8.,  it  is  sufficient  to  say  that 

(a)  1  Crom  ^  Jerv.  47. 

the 


988 


CASES  IN  MICHAELMAS  TERM 


18S1. 

Falmb& 
agamsi 

COHSV. 


the  remedy  may  go  beyond  the  mischief  recited.  1 
words  of  the  statute  are  express,  and  no  question  I 
been  raised  on  this  point  since  it  passed. 

Rule  discharg 


Friday, 


Thompson  and  Another  against  James  Perciv 

and  Charles  Percival. 


Lr/jffMA*    if 


tS"     In  aflsuinptit 
aguotttwo 
defendftnts  for 
goods  aoldythej 
pleaded  the 
(*cnenU  laMie, 
whereupon 
Itiue  was  joined 
in  Mickadmat 
term  1830,  and 
notice  of  trial 
given  for  the 
sittings  after 
that  term. 
Continuanoes 
were  entered 
on  the  record 
to  the  S3d  of 
May  1831.    On 
the  14th  of 
May  in  that 
year  one  of 
the  defendants 
obtained  his 
certificate  under 
a  commission 
of  bankrupt, 
and  on  the  5th 
of  June  he 
pleaded  his 
bankmptcj 
puis  darrein 

continuance,  to  given  for  the  sittings  after  that  term.  Continuana 
plainUflFs  de-  ^^^^  entered  down  to  the  2Sd  of  Mqyy  the  first  day  < 
Sil^'aSd  '^niiy  term.  The  certificate  was  allowed  on  the  14t 
t^e^i^^"^    of  J»%,  and  on  the  5th  of  June  the  plea  was  pleaded  a 

on  the  nisi 

prius  record.     The  cause  was  tried  on  the  29th  of  Jwu,  and  a  general  verdict  found  again 

both  the  defendants.     The  Court  set  aside  this  verdict  for  irregularity,  on  the  ground  thi 

the  jury  had  given  an  absolute  verdict  as  to  both  defendants,  whereas  they  should  have  bee 

summoned  only  to  try  the  issue  as  to  one,  and  to  asscu  contingent  damages  as  sgainst  th 

other. 

C 


A  SSUMPSIT  for  goods  sold  and  delivered.  At  l 
trial  before  Patteson  J.,  at  the  sittings  in  Land 
after  last  Trinity  term,  a  verdict  was  found  for  the  plai 
tifis,  damages  67/.  Campbell^  on  a  former  day  in  tl 
term,  obtained  a  rule  to  set  aside  the  verdict  for  in 
gularity,  with  costs,  and  for  a  new  trial.  It  appear 
that,  at  the  trial  of  the  cause,  the  defendants'  couns 
suggested  that  James  Percival  had  pleaded  puis  darre 
continuance,  a  plea  of  his  bankruptcy  and  certificate, 
which  the  plaintiffs  had  demurred  generally;  and 
was  urged  that  the  trial  ought  not  to  go  on  till  th 
plea  had  been  determined,  or  a  nolle  prosequi  entere 
thereon.  The  learned  Judge  not  finding  this  plea  c 
the  record,  thought  he  could  not  take  notice  of  it,  an 
he  tried  the  cause.  By  the  afiidavits  against  this  nil 
it  appeared  that  issue  was  joined  in  Michaelmas  ten 
1880,  and  the  record  was  passed,  and  notice  of  trii 
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of  Trinity  term,  to  which  the  demurrer  was  filed  on  the        18S1. 

24th  otjwie.    There  had  been  no  joinder  in  demurrer.  ^ 
The  trial  was  on  the  29th.  agama 


Pmcitau 


Sir  James  Scarlett  and  Chilton  shewed  cause.  There 
is  no  irregularity  in  this  case.  The  plaintiffs  were  not 
bound  to  set  out  this  plea  on  the  Nisi  Prius  record,  nor 
to  await  the  judgment  of  the  Court  on  the  demurrer. 
There  are  several  answers  to  this  application.  The  last 
continuance  was  to  the  23d  of  Mcn/^  and  the  certificate 
was  allowed  on  the  14th,  therefore^  the  plea  on  the  5tb 
of  Junej  pleaded  as  of  Trinity  term,  was  a  nullity ;  it 
ought  to  have  been  pleaded,  as  of  the  last  continuance 
before  the  14th  oi  May.  Bex  v.  Taylor  (a).  Then  the 
record  here  was  in  the  hands  of  the  officer  at  Nisi  Prius ; 
the  plaintiffs  were  not  bound  to  make  it  up :  and  it  was 
optional  in  them,  whether  they  would  try,  or  wait  till  the 
demurrer  was  determined,  but  they  were  not  bound  to 
wait  Where  several  parties  are  charged  jointly,  the 
Court  will  not  allow  one  of  them,  by  a  dilatory  plea,  to 
postpone  the  trial  against  the  rest.  And  if  it  is  said 
that  contingent  damages  should  have  been  assessed 
against  the  party  demurring,  it  is  to  be  observed,  that 
there  had  been  no  joinder  in  demurrer. 

Campbell  in  support  of  the  rule.  The  plea  was  not  a 
nullity.  In  Rex  v.  Taylor  (a),  an  application  was  made 
to  the  Court  to  take  the  plea  off*  the  file.  The  plain- 
tiffs here  might  demur,  or  traverse  some  fact  in  the  plea, 
or  might  apply  to  the  Court  to  have  it  taken  oS  the  file 
as  in  that  case.  This  last  course,  however,  was  not 
taken.     It  was  treated  as  a  valid  plea ;  for  the  plaintiffs 

(a)  3^.  jfC.  612. 

demurred, 
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demurred,  and  tbere  is  now  an  issue  in  law  depend! 
diis  Court  upon  the  plea.  How  can  final  judgme 
•vond  entered  up  in  this  case  ?  There  is  an  issue  in  law 
which  no  decbioD  has  taken  place,  and  there  is  an 
in  fact  with  a  verdict  thereon,  taken,  not  contingi 
but  absolutely,  against  both  defendants.  The  plai 
mi^t  have  entered  a  nolle  prosequi  against  James, 
proceeded  against  Charles  ,■  or,  if  they  had  wished  ti 
elude  Jame/a  testimony,  there  should  have  been  a  vi 
to  try  the  issue  as  against  Charles,  and  to  assess  coi 
gent  damages  as  against  James. 

Lord  Tehtehdem  C.  J.  It  is  not  without  relucU 
that  I  assent  to  making  ihe  present  rule  absolate. 
was  certainly  competent  to  the  plaiDtiE&  to  put  on 
Nisi  Prills  record  the  plea  of  bankruptcy  and  the 
murrer,  and  to  take  the  record  down  to  trial  to  assess 
damages  agains^  James.  If  that  had  been  done, 
would  not  have  been  a  competent  witness  for  Choi 
The  verdict  would  then  have  been  absolute  as  aga 
the  latter,  but  contingent  against  James.  Now  it  sta 
absolute  against  both.  We  cannot  say  that  there  wo 
have  been  the  same  verdict  if  the  record  had  been 
altered.  The  finding  of  the  jury  is  quite  inconsisi 
with  the  actual  state  of  the  pleadings  at  the  time 
the  trial. 

Parke  J.  This  rule  must  be  made  absolute.  1 
trial  ought  to  have  been  a  trial  of  the  issue  on  the  p 
in  bar  as  to  the  defendant  Charles,  and  an  assessment 
damages  only  as  against  James.  The  Nisi  Prius  reo 
might  have  been  amended  by  the  plea  roll;  but 
cannot  convert  tliis  verdict,  which  is  absolute  agu 
both  defendants,  into  a  verdict  agunst  on^  and  an  asx 
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■ 

ment  of  damages  against  the  other.     The  verdict  is  cor-        1831. 
rect  accordini;  to  the  Nisi  Prius  record.    The  rule  must      ^ 

*^  TUOMPSOW 

be  absolute,  and  the  plaintiffs  may  then  elect,  whether      jtgamtt 
to  try  the  issue  in  fact  first,  or  wait  for  the  judgment  on 
the  demurrer. 

Taunton  J.  and  Patteson  J.  concurred. 

Rule  absolute. 


Pkrcital. 


The  King  against  Richard  Carlile.  ^^fith 

TPHE  Court  having  decided,  upon  the  writ  of  error  Error  wm  ^^r^^  -  • 

J-,  1.1.  .  ti/.j         .1  ij    brought  in /^^f_^/^ 

brought  m  this  case,  that  the  defendant  below  could  K.  B.  upon  a 
not  aver  a  fact  in  contradiction  to  the  record,  (viz.  that  ^J^otdSaOe^  ^^C. 
only  one  of  the  justices  named  in  the  commission  was  ^i^^^IiMi" 
present  when  the  verdict  was  given),  and  the  judgment  ^  *tjTJd*™^ 
having  consequently  been  affirmed  (a),  Joshua  Ikxins^  in  ****  record  was 
the  following  Trinity  term,  obtained  a  rule  to  shew  Court  held 

such  an  aver^ 

cause  why  the  record  and  proceedings  returned  with  the  meot  inadmis- 
writ  of  error  in  this  prosecution  should  not  be  sent  back  affirmed  the 
by  procedendo  to  the  court  of  oyer  and  terminer  in  Sct^SIng  •• 
London.     This  motion  was  made  for  the  purpose  of  ob-  ^^dant^be-* 
taining  from  the  inferior  court  an  amendment  of  the  ^^^'  ^®  ^""^ 
record,  comformably  to  the  fact,  which  was  as  stated  by  teimincr  after- 

'    wards  ordered 

the  defendant  below.     Cause  was  shewn  in  the  same  the  record  to 

be  aaaended, 

term,  and  J.  Evans,  in  support  of  the  rule,  cited  Jtex  v.  and  their  clerk, 

by  a  rule  of  tha 

Atkinson  (6),  and  Rex  v.  Kemoorthy  (c),  to  shew  that  a  Court  of  K.  B. 

with  the  con- 
sent of  the  crown,  came  iuto  the  latter  Court,  and  made  the  amendment  there. 
Upon  motion,  afterwards,  that  the  case  might  be  again  set  down  for  argument :  Held, 
that  this  Court  could  not  rehear  it  after  the  expiration  of  the  term  in  which  judgment  was 
giren,  though  the  Attorney* General  consented;  and  that  the  only  remedy  was  by  writ  of 
error  to  the  House  of  Lords. 

ia)  In  last  Easter  term ;  see  p.  362.,  ant^. 

{b)  1  Wmu  Sound.  249.  n.  (1).     Cro,  C.  (7. 410.  9tb  edit. 

(c)  1  P.f  C.71I. 

Vol.  II.  3  R  pro- 
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procedendo  was  the  proper  course,  the  record  bei 
present  in  this  court.  The  Court,  honever,  su^ 
that  8a  application  for  an  amendment  mif;ht  be  ras 
the  Old  Baila/,  and  the  rule  for  a  procedendo  wa 
charged. 

At  the  ensuing  October  sessions  at  the  O/d  Ba\ 
was  moved  that  the  record  might  be  amended  b 
derk  of  the  sessions,  and  a  true  copy  returned  t 
King's  Bench  for  argument  in  the  next  terra.  It  wa 
jected  that  such  a  motion  could  not  be  carried 
effect}  the  record  having  been  returned  with  the  wi 
error  into  the  King's  Bench,  and  being,  therefore 
longer  in  the  power  of  this  Court  (a).  The  i 
of  oyer  and  terminer  made  an  order  that  the  re 
should  he  amended  in  the  terms  hereafter  stated, 
without  any  direction  as  to  the  course  to  be  adoptet 
making  such  amendment.  On  the  6rst  day  of  the 
sent  term  tfae  clerk  of  the  sessions  attended  in  this  o 
and  the  following  rule  was  made :  "  On  the  moti< 
Mr.  Evans,  and  by  consent  of  the  Altorney-Gen 
ordered,  that  the  clerk  of  the  sessions  of  oyer  and 
miner  for  the  city  of  ZontJofl,  present  here  in  cour 
amend  the  Record  returned  with  the  writ  of  error  in 
prosecution."  He  did  thereupon  amend  ihe  recot 
returned,  and  which  had  remained  in  the  King's  Be 
by  inserting  between  the  recital  of  the  verdict  and 
of  the  judgment,  these  words :  *'  And  at  the  time  ( 
the  verdict  of  the  jurors  last  aforesaid  was  given  in  : 

(aj  Ai  lo  Ihe  question  wbetber  the  record  itwif,  or  a  tniHcript  01 
leinoved  into  the  King'i  Bench  on  error  from  an  inrerior  coui 
Si/Atirdtm  V.  U^ui,  3  flin^.  34€. ;  MtUuh  T.  RkhardKm,  1  B.^C 
■nd  IheauiboriiieK  upon  Ibe  point,  rererred  to  in  thou  met.  Aim 
Jibr.  Error,  f\.\i7-S.;  Filx.  N.  B.ASV.;  JtiA.3\.  ^.SU;  Palwi. 
The  Biikop  of  Oueiy't  cue,  fro.  Jnc.  534. ;  Sampayi  i.  De  I 
B  Tavnt.  88. ;  note  (1)  lo  Jajiiet  ».  Caar,  3  Wmt.  Sound.  100,  (  '. 
PrtOia,  TH.  9th  (d.  and  Sup^ement,  13a 

afora 


Cablilx. 
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aforesaid,  only  one  of  the  said  last-mentioned  justices,        1831. 
to  wit,  the  said  Newman  Ktiowlys^  recorder  of  the  said       — 

.  .  The  Kraa 

city,  was  present  in  court."     No  other  document  was       agninu 
altered  in  pursuance  of  the  order  made  at  the  Old  Bat- 
ley.     In  this  term, 

Joshua  Evans  moved  that  the  case  might  be  again 
entered  in  the  crown  paper  for  argument  Lord  Ten- 
terden  C.  J.  asked  if  there  were  any  precedent  for  quash- 
ing the  judgment  delivered  by  the  Court  in  a  preceding 
term.  J.  Evans  mentioned  Mellish  v.  Richardson  (a). 
Campbelly  amicus  curiae,  observed,  that  in  that  case  the 
rule  for  amending  the  judgment  was  enlarged  to  the  next 
term  by  consent.     A  rule  nisi  was  however  granted. 

The  Attomey-Generaly  on  behalf  of  the  crown,  stated 
on  a  subsequent  day,  that  he  should  not  oppose  a  re- 
consideration of  the  record  by  the  Court. 

Steer  (who  now  supported  the  rule,  Joshua  Eoans 
having  left  the  bar),  was  asked  by  the  Court  if  any  pre- 
cedent  had  been  found?  None  has  been  discovered; 
but,  as  the  Attorney-General  consents,  the  Court  will 
probably  allow  a  rehearing.  In  fact,  no  judgment  has 
been  given  upon  the  real  record. 

Parke  J.  (b)  I  question  whether  the  Court  has  any 
power,  even  by  consent,  to  alter  the  judgment  of  a  pre- 
ceding term.  During  the  same  term  the  judgment  is 
still  in  the  breast  of  the  Court,  but  it  is  not  so  after- 
wards (c).  In  Mellish  v.  Richardson,  the  rule  was  enlarged 
by  consent  to  another  term,  but  the  judgment  would  be 

(a)  7  B,4:C,S19. 

(6)  Lord  Tenierden  C.  J.  had  gone  to  attend  the  PriTy  Council. 

(c)  Co-  Liti'  260.  a. 

3  R  2  entered 
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entered  as  of  the  same.    The  remedy  is,  to  briag 
of  error  upon  our  judgment  in  the  House  of  Lord 

Taunton  J.  In  the  absence  of  any  precedent, 
we  have  no  authority  to  rehear  this  case.  Our 
ment,  once  pronounced,  can  only  be  vacated,  afti 
expiration  of  the  term,  by  writ  of  error  to  the  Ho 
Lords. 


Fatteson  J.  concurred. 

The  case  was,  however,  adjourned,  to  ^ve  a  fii 
opportunity  of  searching  for  precedents,  till  the  las 
of  this  term,  when 

Steer  said,  none  had  I>een  found.  ^Parie  J. 
officers  of  the  Court  have  also  searched,  and  can 
none.]  If  the  record,  as  amended,  goes  up  to  the  H 
of  Lords,  it  may  be  stud  that  that  is  not  the  n 
upon  which  this  Court  decided;  and  that  their  j 
ment  was  not  erroneous  as  the  record  then  stood. 
haps  the  Court  will  grant  a  fresh  writ  of  error  rel 
able  here. 

Lord  Tenterden  C.  J.    That  cannot  be  done, 
only  coarse  that  can  now  be  taken,  is  to  bring  em 
the  higher  Court     The  amended  record  will  go  n 
them,  and  will   be   the  only  one  of  which   tb^ 
take  notice. 

The  rest  of  the  Court  concurred. 

Rule  dischai 
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ACCEPTOR. 
See  Bill  of  Exchange. 

ACCORD  AND  SATISFAC- 
TION. 

See  Composition,  2.    Plead- 
ing, 3. 

ACTION  ON  THE  CASE. 

I.  A  sheriff  by  virtue  of  a  fi.  fa. 
seized  goods  upon  lands  leased  to 
a  tenant,  sold  the  same  for  less 
than  a  year's  rent,  and  permitted 
them  to  be  removed  without  pay- 
ing the  landlord  the  year's  rent, 
which  was  due-  The  latter 
brought  an  action  on  the  case 
against  the  sheriff,  for  such  re- 
moval, and  the  Court  refused,  on 
payment  into  court  of  the  sum 
which  the  goods  produced,  to  stay 
the  proceedings  until  the  plaintiff 
undertook  to  pay  the  costs  of  suit 
in  the  event  of  his  not  recovering 
more  than  the  sum  paid  into  court. 
Calvert  v.  Joliffe^  E.  1  fV.  4. 

Page  418 

2.  In  an  action  for  maliciously  indict- 
ing A,  for  perjury,  it  appeared  that 
the  defendant  JB.  in  1824  prefer- 


red the  indictment,  and  gave  evi- 
dence before  the  grand  jury  that 
the  bill  was  found,  removed  into 
K.  B.,  and  tried  in  1827,  and  that 
B.f  who  was  then  in  custody,  was 
brought  into  court  under  a  habeas 
corpus  obtained  by.  his  attorney 
on  the  on  the  ground  that  that  he 
was  a  material  witness;  but  he 
did  not  give  evidence,  and  A»  was 
acquitted*    The  Judge,  in  his  di- 
rection, told  the  jury  that  if  the 
defendant  did  not  appear  at  the 
trial  as  a  witness  from  a  conscious- 
ness that  he  had  no  evidence  to 
give  which  would  support  the  in- 
dictment, then  there  was  a  want 
of  probable  cause,  and  they  should 
find  for  the  plaintiff;  but  if  his 
non-appearaifice  did  not  proceed 
on  that  ground,  then  there  was 
no    proof  of  want  of  probable 
cause,  and  theyshould  find  for  the 
defendant.      The  defendant    of- 
fered no  evidence,  and  the  jury 
found  for  the  plaintiff;  |Ield  npon 
error,  and  a  bill  of  exceptiohs, 
whereby  the  objection  stated  to 
the  summing  up  was^    that  the 
Judge  himself  ought  to  have  de- 
termined, upon  the  facts,  whether 
there  was  probable  cause,  without 
leaving  any  question  to  the  jury ; 
S  R  S  that, 
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that,  under  the  circumstanceR,  the 
motive  which  induced  the  defeod' 
ant  not  to  appear  as  a  witness, 
was  a  question  of  fact  for  the  jury, 
and  they  might  be  directed  to 
conclude  that  there  was  or  was 
not  probable  cause,  and  to  find  for 
or  against  the  defendant,  accord- 
ing to  their  opinion  of  the  motive. 
Taylor  v.  WUiam  (in  error),  M. 
2fV.^.  Page  845 

ADMINISTRATOR. 
See  Executor,  1. 


ADMISSION  OF  OFFICE. 
See  Mandamus,  2. 

ADMITTANCE. 

See  Stamp,  S. 

ADVOCATE. 
See  Trespass,  4. 


See  Practice,  6. 


AGREEMENT. 

See  Absumpsit,  4.    CoHPOsinoM. 
Partnership,  3. 


ALIENATION. 
See  Stamp,  3. 


AMENDMENT  OF  RECORD. 
See  Writ  of  Error,  2. 


.ANCIENT  LIGHTS. 
See  NuiSAKcx. 


ANNUITY. 

1.  By  the  annuity  act  53  (?.  3- c. 
s.  10.  no  enrolment  is  necea 
where  the  annuity  is  charged 
freehold  or  copyhold  lands  ec 
to  it  in  value,  over  and  above  . 
other  annuity  charged  or  secu 
on  such  lands.  Such  "  other 
nuity,"  to  be  within  the  mean 
of  the  act,  must  be  directly  i 
specifically  charged  on  the  fan 
not  merely  secured  in  a  mani 
which  may  by  possibility  aff 
them,  as  by  judgment  entered 
on  a  warrant  of  attorney.      W 

fordet  Vx.\.Marckant,E.  1  W. 
Pages 

2.  Testator  bequeathed  a  sum 
long  annuities,  to  be  applied  fi 
to  the  payment  of  his  debts,  s 
a  certain  portion  of  it,  afterwar 
to  vest  in  trustees  far  hi«  dau[ 
ter.  On  his  death,  a  bill 
Chancery  was  exhibited  agai: 
his  executor  for  an  appropriati 
of  the  fund  for  the  daughter's  I 
nefit;  the  executor  admitted  . 
sets,  and  a  decree  was  obtain 
for  the  appropriation,  within  t 
years  of  the  death  of  the  tesut 
It  was  not  referred  to  a  Master 
Chancery  to  ascertain  whetf 
there  were  any  debts  outstandio 
nor  did  it  appear  whether  or  t 
this  was  the  fact.  The  daughte 
annuity  being  afterwards  cold,  t 
purchaser  brought  an  action 
recover  back  the  deposit  monc 
on  the  ground  that  no  title  cou 
be  made.  On  a  case  stating  the 
facts: 

Held,  that  there  was  do  suI 
cient  title  established;  and  tbi 
at  least  in  the  absence  of  a  Mi 
ter's  report,  it  lay  upon  the  ve 
dor  to  shew  that  there  were  i 
debts  outstanding  which  could  i 
feet  the  annuity.  Curtit  v.  Bio 
£.  1  ff'i  ♦.  « 

3.  Ab 


ANNUITY. 


APPEAL. 
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3.  A  beneBced  clergyman  granted 
annuities  by  three  several  deeds, 
and  (by  the  same  deeds)  made 
them  chargeable  on  his  living, 
which  he  thereby  conveyed  in 
trust  for  the  grantee,  for  the  more 
effectually  raising  and  enforcing 
payment  of  the  annuities  out  of 
the  living  :  and  he  also  gave,  as  a 
security  for  payment  of  the  an« 
nuities,  three  warrants  of  attorney, 
with  defeasances  in  the  common 
form,  to  confess  judgment  at  the 
suit  of  the  grantee. 

On  motion  to  set  aside  the  war- 
rants of  attorney,  as  being  a  charge 
upon  the  living  in  evasion  of  the 
statute  IS  Eliz.  c.  20.,  the  Court 
held,  that  this  did  not  appear; 
that  the  covenants  in  the  annuity 
deed  for  payment  of  the  annuity 
might  be  good,  though  the  rest 
were  void,  and  that  payment  of 
the  arrears,  under  these  cove- 
nants, might  well  be  enforced  by 
the  warrants  of  attorney.  Gib- 
bons V.  Hoopery  Clerk,  T.  1  W.  4. 

Page  734 
Kirlexv  v.  Butts.  736 

4.  A.  having  agreed  with  B.  to  ad- 
vance him  a  sum  of  money,  and 
to  pay  off  an  annuity  formerly 
granted  by  him,  B,  executed  a 
deed,  whereby  in  consideration  of 
1050/.,  he  covenanted  to  pay  an 
annuity  to  A.,  and  assigned  to 
him  certain  dividends  upon  trusts 
for  the  purpose  of  securing  the 
annuity.  The  1050/.  were  paid  to 
J5.  the  grantor,  who  diectly  re- 
turned to  the  grantee  the  sum 
necessary  for  paying  off  the  an- 
nuity ;  and  he  immediately  paid 
it  over  for  that  purpose.  In  the 
memorial  enrolled  pursuant  to 
53  G.  3.  C.141.  the  consideration 
for  the  present  annuity  was  stated 
to  be  1050/.,  without  any  notice 
of  the  former  annuity :  Held,  that 
this  statement  was  sufficient. 

Held,  also,  that  it  was  not  ne- 
cessary to  notice  in  the  memorial. 


a  covenant  in  the  annuity  deed^ 
that  if  the  grantor  went  abroad, 
whereby  the  expense  of  insuring 
his  life  should  be  increased,  the 
grantee  might  retain  such  addi- 
tional amount  out  of  the  divi- 
dends ;  and,  if  they  proved  insuf- 
ficient, the  grantor  should  make 
up  what  was  wanting. 

Under  the  head  "  Nature  of  the 
Instrument "  in  the  memorial,  the 
deed  was  described  as  an  '^As- 
signment of  dividends,  and  annuity 
deed  to  secure  the  same."  Held, 
that  this  was  sufficiently  correct. 
Cane  y.  Lovelace,  T»  1  ^.4. 

Page  767 

APOTHECARY. 

A.  bound  himself  apprentice  to  an 
apothecary  who  resided  eight  miles 
from  H.  The  apothecary  then 
took  a  house  at  //.  in  which  A, 
resided,  and  attended  several  pa- 
tients there,  the  apothecary  com- 
ing over  occasionally,  and  being 
consulted  by  the  defendant  about 
the  patients  :  Held,  that  this  was 
a  practising  by  A.  as  an  apo- 
thecary within  the  meaning  of 
55  G.  3.  c.  194.  s.  20.  The  Mas- 
ter, Sfc.  of  the  Company  of  Apo- 
thecaries v.  Greenwood,  T.  1  Pr.  4. 

708 

APPEAL. 

1.  Guardians  and  directors  of  the 
poor  were  incorporated  by  statute, 
and  were  thereby  ordered  to  hold 
certain  courts  and  meetings,  at 
which  any  rate  payer  might  ob- 
ject to  their  proceedings  or  ac- 
counts, and  such  objection  should 
be  taken  into  consideration;  and 
if  the  matter  could  not  at  that 
time  be  settled  to  the  satisfaction 
of  the  complaining  party,  it  should 
be  adjourned  to  the  next  court, 
to  be  there  finally  heard  and  de- 
termined. 

S  R  4  A  sub- 


978  APPEAL. 

A  Bubgequent  clause  provided, 
that  any  person  aggrieved  by  any 
thing  done  in  pursuance  of  the 
act,  and  for  tuhtch  no  patiKular 
method  of  relief  oias  alreadif  ap- 
pointed,  might  appeal  to  the  quar- 
tcr  seEEions  to  be  holden  within 
Jour  calendar  monlki  next  ajler  the 
caute    of  complaint   should   Ani'e 

A  rate  payer  appealed  to  the 
•eulonB  against  ao  order  of  the 
directora  fur  the  payment  of  sums 
due  on  annuities,  and  as  interest 
on  loans.  The  order  had  been 
made  less  than  four  months  back, 
but  the  debts  had  not  been  in- 
curred, nor  the  annuities  granted 
within  four  months:  Held,  that 
the  appeal  was  not  barred  by  the 
first- mentioned  clause  of  the  act, 
and  that  the  cause  of  complaint 
had  arisen  within  four  months. 
The  King  v.  The  Justices  of  Salop, 
£.  IJf.t.  Page  14^ 

2.  When  the  sessions  on  determiO' 
ing  an  appeal  have  granted  a  case; 
but  none  has  been  stated,  the 
Court  will,  under  some  circum- 
fltances,  direct  a  mandamus  to  the 
justices  who  heard  the  appeal,  to 
state  a  case. 

But  not  where  it  is  clear  that 
such  a  proceeding  could  lead  ti 
no  result;  as  where  the  chairman 
in  consequence  of  his  own  opinioi 
and  that  of  the  court  upon  thi 
facts,  refused  to  sign  any  state 
ment  but  one  which  would  have 
excluded  the  point  of  law  relied 
upon  by  the  party  demanding  a 
case.  The  King  v.  The  Justices  if 
Pembrokeshire,  E.  1  f¥.\.  391 
S.  Ad  appeal  was  entered  and  re- 
spited, entitled  "  A.  B.  appellanis, 
and  the  churchwardens  and  over- 
seers of  B.  respondents;" 
was  stated  to  be  against  the  allow- 
ance of  the  overseer's  accoi 
Before  the  next  sessions,  notice 
of  the  appeal,  addressed  to 
overseers  only,  was  served  upon 


ARBITRAMENT. 

them,  but  no  notice  was  ^ 
the  churchwardens,  who,  i 
had  not  received  or  diabun 
money,  or  kept  any  ac 
Held,  that  the  difference  b 
the  entry  of  appeal  and  I 
tice  was  immaterial,  and  i 
churchwardens,  having  t 
account  to  Iceep,  were  i 
titled  to  notice  as  joint 
with  the  overseers.  The  i 
The  Justices  of  Norfbi. 
2  W.  4.  Pa 

APPORTIONMENT 
See  Pkw. 

APPRENTICE. 
See  Apothkcary. 

ARBITRAMENT. 

1.  Declaration  slated  that 
ences  had  arisen  betweei 
plaintiff  and  defendant  resp< 
certain  liabilities  of  the  pi 
on  account  of  the  defenoj 
respect  of  bills  of  cxchan 
which  the  plaintiff  had  pi 
name,  and  which  the  defe 
had  negotiated  ;  that  the  pi 
had  commenced  an  action  8| 
the  defendant  on  account  i 
having  negotiated  the  same 
also  for  the  recovery  of  the 
and  that  by  an  order  made  i 
said  action,  the  cause  an 
matters  in  difTerence  betwef 
parties  were  referred  to  ar 
tion.  That  the  arbitrator 
his  award,  whereby  he  dir 
the  defendant  to  pay  the  pi, 
lOf.,  and  that  the  plaintin  a 
at  the  same  time  deliver  up  I 
defendant  a  bill  of  exchan{ 
300/-  therein  particularly 
scribed,  or  give  the  plainl 
bond  of  indemnity  ;  and  fui 
that  the  defendant  should,  i 
same  time,  pay  the  plaintiff' 
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unless  he  the  defendant  should 
then  pay  what  remained  due  upon 
a  judgment  recovered  by  A>; 
and  oUiers  against  the  defendant 
in  a  certain  action  brought  by  the 
said  A.  and  others  against  the 
defendant^  in  a  certain  action 
brought  by  the  said  A.  and  others 
against  the  plaintiff  as  the  drawer 
of  a  certain  bill  of  exchange  for 
SOO/.,  bearing  date  the  1 8th  of 
May  1826,  drawn  by  defendant 
upon  and  accepted  by  one  C.  M, 
and  payable  to  the  order  of  the 
defendant  and  by  him  indorsed  to 
the  said  A.  and  others,  and  like- 
wise cause  satisfaction  to  be  en- 
tered on  the  judgment-roll  in  such 
action ;  and  likewise  deliver  up  to 
the  plaintiff  the  last  mentioned  bill 
of  exchange:  and  the  arbitrator 
further  awarded,  that  on  per- 
formance of  the  award  as  afore^ 
said,  the  plaintiff  and  defendant 
should  execute  mutual  and  ge- 
neral releases. 

Plea,  first,  that  a  bill  of  ex- 
change therein  particularly  de- 
scribed, had  been  drawn,  indorsed 
by  the  plaintiff^  and  by  him  deli- 
vered to  the  defendant,  and  that 
the  liability  of  the  plaintiff  in 
respect  of  the  same  was  a  matter 
in  difference  submitted  to  the 
arbitrator,  and  that  he  had  not 
awarded  concerning  it. 

Secondly,  the  like  as  to  an  ac- 
tion which  was  depending  between 
the  plaintiff  and  defendant  at  the 
time  of  the  reference,  and  to 
divers  other  pecuniary  matters, 
claims,  and  demands. 

Thirdly,  the  like  as  to  a  judg- 
ment recovered  by  A.  and  others 
against  the  plaintiff]  which  was 
unsatisfied  at  the  time  of  making 
the  award,  and  which  it  was  dis- 
puted whether  the  plaintiff  or  de- 
fendant ought  to  satisfy. 

Fourthly,  that  there  never  was 
any  judgment  recovered,  or  ac- 
tion brought  by  A.  and  others 


against  the  defendant  on  any  such 
bill  of  exchange  draWn  by  the 
defendant,  as  was  mentioned  in 
the. award,  and  that  performance 
of  the  award  as  to  such  judgment 
was  impossible. 

Fifthly,  that  the  defendant  never 
had  any  authority  from  A.  and 
others  to  cause  satisfaction  to  be 
entered  on  the  judgment-roll,  in 
such  last  mentioned  action,  and, 
therefore,  that  it  was  wholly  out 
of  his  power  to  do  so ;  nor  was  it 
in  his  power  to  deliver  up  to  the 
plaintiff  the  bills  of  exchange  in 
the  award  mentioned,  and  which 
were  indorsed  to  and  outstanding 
in  the  hands  of  other  persons. 

Upon  demurrer ;  it  was  held. 

That  the  first  three  pleas  were 
bad,  because  the  arbitrator,  by 
having  awarded  mutual  and  ge- 
neral releases,  must  be  deemed 
to  have  adjudged  and  finally  de- 
cided upon  the  matters  in  those 
pleas  respectively  mentioned,  and 
the  general  release  would  be  an 
answer  to  any  actions  or  claims 
founded  upon  them : 

And  that  the  fourth  and  fifth 
pleas  were  bad,  because  although 
It  might  be  impossible  for  the  de- 
fendant to  perform  certain  parts 
of  the  award  therein  mentioned, 
yet  the  award  in  each  instance 
gave  an  alternative  which  he 
could  perform.  Wharton  v.  King, 
T.  I  m  4.  Page  528 

2.  A  verdict  was  taken  for  SOOO/. 
subject  to  an  award,  to  be  made 
by  a  certain  day,  as  to  the  amount 
of  damages.  The  arbitrator  ac- 
cidentally let  the  day  pass  without 
making  his  award,  and  the  de- 
fendant's attorney  would  not  con- 
sent to  the  time  being  enlarged* 
The  Court  granted  liberty  to  the 
plaintiff  to  enter  up  judgment, 
and  issue  execution  forthwith  for 
the  whole  amount  of  the  verdict, 
unless  the  enlargement  were  con- 
sented to.    But,  at  the'  instance 

of 
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of  the  bail,  they  ordered  that  no 
execution  should  issue  against 
them  before  a  certain  time,  when 
it  appeared  that  the  defendant, 
who  was  abroad,  would  probably 
be  in  England.  Taylor  and  An- 
other, AKtgntei  of  Walih,  t. 
Gregory,  T.liV.'^.        Page  77* 

3>  On  an  award  directing  payment 
of  money,  interest  may  be  reco- 
vered by  action,  but  not  by  mo- 
tion for  an  attachment.  Churcher, 
Gent.,  OncSfc.  and  Stringer,  Gent., 
One,  SfC,  T.  I  IV.  4.  777 

4.  An  order  of  reference  was  made 
in  an  action  where  the  main  point 
in  dispute  was,  whether  certain 
goods,  the  value  of  which  (namely, 
246^.)  the  defendants  proposed  to 
set  off  against  the  ptaintifTs  claim, 
had  been  bought  by  the  plaintiff 
of  the  defendants  or  of  A.  B. 
The  question  stated  in  the  order 
was,  whether  or  not  the  defend* 
ants  were  entitled  to  set  off  the 
sum  of  246/.  The  arbitrators 
being  (as  was  alleged)  unable  to 
decide  the  main  point,  but  finding' 
that,  at  all  events,  a  small  de- 
duction (8/.  12f.)  was  to  be  made 
from  the  246/.  awarded,  in  the 
terms  of  the  order  of  reference, 
that  the  defendant  xuat  not  entilUd 
to  let  of  246/.  A  rule  was  after- 
wards  obtained  for  setting  aside 
the  award  as  not  being  final,  but 
discharged.  The  plaintiff  then 
brought  an  action  of  debt  on 
the  award ;  and  the  defendants 
pleaded  a  set-off  to  the  amount  of 
237/.  10*.  6d. : 

Held,  that  they  could  not  now 
set  off  the  difference  between  246/. 
and  8/.  12t. ;  fur  that  the  award 
was  conclusive  as  to  the  sum  now 
sought  to  be  set  off,  as  well  as  that 
mentioned  in  the  order  of  refer- 
ence ;  and  if  the  arbitrators  had 
gone  upon  a  mistalcen  ground,  their 
decision  could  not  be  questioned 
in  this  form.  Johnion  v.  Durant 
and  Another,  M.  2  W.  4.         925 


ASSUMPSIT. 


ASSIGNMENT. 

See  Stamp,  4. 

ASSUMPSIT. 
See  Consignor  and  Cons 

1 .  In  assumpsit  on  warrant 
horse,  the  considerBtion  sM 
the  warranty  was,  that  the  ] 
would  purchase  the  burse  f 
but  the  consideration,  as  ] 
was,  that  the  plaintiff  woi 
that  sum,  and,  if  the  hor 
lucky,  would  give  the  def 
5l.  more,  or  the  buying 
other  horse:  Held  no  vai 
the  conditional  promise  o 
in  the  declaration  being  too 
to  be  legally  enforced,  an 
amounting  in  point  of  law 
promise.  Gutking  v.  I.un 
1  tV.  4.  Pag 

2.  Goods  were  sold  at  six  m 
credit,  payment  to  be  then 
by  a  bill  at  two  or  thrve  m 
at  the  purchaser's  option : 
Parlte  J.  dubitantc,  that  th 
in  effect  a  nine  months'  c 
and,  consequently,  that  an  i 
for  goods  sold  and  delivered 
menced  within  six  years  froi 
end  of  the  nine  months  « 
time  to  save  the  statute  of 
ations.  Htipt  v.  fftnterbotlo 
1  W.4. 

3.  Declaration  stated  that  the  | 
tiff  had  supplied  goods  to  ElU 
S.  for  the  sum  of  16/.,  and  in 
sideration  of  the  premises,  a 
the  said  sum  being  unpaid 
said  E.  S-  afterwards  promis 
pay  as  soon  as  it  was  in 
power.  Averment,  that  ih 
It  was  afterwards  in  her  pi 
she  refused.  The  ptoof  wai 
the  goods  were  supplied  tc 
while  she  was  a  feme  covert,  1 
apart  from  her  husband,  and 
she,  aflcr  his  death,  promim 
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pay:  Held,  that  as  the  price  of 
the  goods  originally  constituted  a 
debt  from  the  husband,  and  not 
from  the  defendant,  the  ground 
of  the  supposed  moral  obhgation 
on  which  the  assumpsit  proceeded 
was  not  properly  set  out  in  the 
declaration,  and  therefore  the 
plaintiff  could  not  recover. 

Semble,  that  a  moral  obligation 

is  not  in  every  case  a  sufficient 

consideration  for  a  .nomise.  Little- 

Jieldf  Executrix,  v.  Shee,  M.  2  W,  4. 

Page  811 
4.  i2.  agreed  to  supply  W>  with 
straw,  to  be  delivered  at  W»% 
premises,  at  the  rate  of  three  loads 
in  a  fortnight  during  a  specified 
time,  anti  W,  agreed  "  to  pay  R, 
SSs.  per  load  for  each  load  of 
straw  so  delivered  on  his  pre- 
mises" during  the  above  period. 
After  the  straw  had  been  supplied 
for  some  time,  W.  refused  to  pay 
for  the  last  load  delivered,  and 
insisted  on  always  keeping  one 
payment  in  arrear :  Held,  that 
according  to  the  true  effect  of 
the  agreement,  each  load  was  to 
be  paid  for  on  delivery,  and  that 
on  fF.'s  refusal  to  pay  for  them, 
R,  was  not  bound  to  send  any 
more.  Withers  v.  R^ynoldsy  M. 
2  W.  4.  882 

ATTORNEY. 

See  Practice,  7.  Statute  of 
Limitations,  2.    Trespass,  4. 

1.  An  attorney  having  sued  for  the 
amount  of  his  bill,  which  did  not 
contain  any  item  taxable  by  the 
statute  2  G.  2.  c.  23.,  the  defend- 
ant, (who  had  before  tendered 
part  of  the  amount,  but  objected 
to  the  rest  as  unreasonable,) 
moved  to  have  it  referred  to  the 
Master,  on  the  ground  of  the 
general  authority  possessed  by 
the  Court  over  its  officers.  The 
Court  (after  conference  with  the 
other  Judges)  refused  to  inter- 


fere.   Dadey,  Gent.,  One,  S^c*  v. 
Kentish,  K  1  WA.        Page  411 

2.  The  clause  of  3  Jac.  1.  c.  7*  s.  1., 
requiring  attorneys  to  deliver  a 
bill  to  their  clients  before  charging 
them  with  any  of  the  "  fees  or 
charges  "  in  the  act  mentioned,  is 
confined  to  business  done  in  the 
king's  courts  of  record  at  West' 
minster.  Reynold  Gent.,  One,  8^c. 
v.  Smith,  Gent.,One,Sfc.  T.l  WA. 

469 

3.  A  motion  to  strike  an  attorney 
off  the  roll  on  the  ground  of  mis- 
conduct, and  the  want  of  regular 
service  in  his  clerkship,  comes  too 
late  when  the  party  has  been  three 
years  and  a  half  admitted.    In  the 

Matter  of Gent.,  One,  Sfc, 

T.  1  fT.  4.  766 

AWARD. 

See  Arbitrament^  2. 

BAIL. 

Se^  Arbitram£nt9  2.  Practice,  5. 
Statute  of  Limitationsi  1. 

BALANCE  OF  ACCOUNT. 
See  Court  of  Requests. 

BANKRUPT. 

1.  A  sheriff  seizing  under  a  fi.  fa., 
and  afterwards  selling,  the  goods 
of  a  person  who  has  committed 
an  act  of  bankruptcy,  is  liable  in 
trover  to  the  assignees  (under  a 
commission  issued  within  two 
months),  though  it  do  not  appear 
that  at  the  time  of  seizure,  or 
when  the  sale  began,  the  sheriff 
knew  of  the  act  of  bankruptcy. 
Dillon  and  Spence  v.  LangUy, 
E.IW.^.  131 

2.  A  farmer  and  grazier  had  fre- 
quently, before  September  1825, 
when  the  new  bankrupt  act  6  G.  4. 
c.  16.  came  into  operation,  and  in 

.  some 


some  few  instanceB  after,  pur- 
chased cattle  with  a  view  to  re- 
sale, and  not  for  the  purpose  of 
his  farm.  A  commission  of  bank- 
rupt having  issued  against  hira 
after  September  1825.  it  was  held, 
in  an  action  brought  to  try  the  va- 
lidity of  the  commission,  that  the 
acts  of  buving  before  that  period 
were  eviaence  to  explain  the 
quality  of  the  subsequent  acts. 

The  forty-fourth  section  of  the 
6G.4.  c.  16.  does  not  entitle  as- 
signees of  a  bankrupt,  and  pSrsons 
acting  in  their  aid,  to  double  costs 
on  a  verdict  found  for  them  in  an 
action  for  thlngi  done  in  pursu- 
ance of  the  statute,  fforth  and 
Another  v.  Budd,  E.  1  W.  4. 

Page  172 
3.  A  debtor  deposited  tlie  title  deeds 
of  houses  with  his  creditor  as  a 
security,  and  afterwards  executed 
an  assignment  of  his  interest  in 
the  houses  to  the  same  party ; 
but  this  instrument  was  never  re- 
gistered) pursuant  to  the  statute 
7  Ann.  c.  20.  The  debtor  after- 
wards became  bankrupt,  and  the 
assignment  of  his  eSects  under 
the  commission  was  duly  regis- 
tered. The  assignees  brought  an 
action  against  the  creditor  tor  the 
rents  of  the  houses  which  he  had 
received  from  the  time  of  the 
assignment  made  to  iiim  by  the 
bankrupt :    Held,    that  although 


this 


tlie 


rents,  which  the  defendant  had 
received  as  equitable  mortgagee, 
could  not  be  taken  out  of  his 
hands  by  virtue  of  the  registered 
assignment  under  the  commission. 
Sumpter  and  Others,  Assignees  of 
Pomid,  V.  Cooper,  E.  I  W.  4.  22S 
4.  In  an  action  for  maliciously  suing 
out  a  commission  of  bankrupt,  it 
must  be  averred  and  proved  that 
the  commission  was  superseded 
before  the  commencement  of  the 
action ;  and  if  this  fact  be  not 
proved,  the  plaintiff  ought  to  he 


nonsuited,  though  it  ir 
averred  in  the  declaratJi 
though  the  defendant,  whc 
have  demurred  for  the  oi 
had  not  done  eo.  Whiiv 
HaU,  T.  IW.A,.  ft 

5.  By  indenture  of  demise,  i 
that  the  lessee  had  pai 
certain  fixtures  on  the  pr 
on  condition  of  their  bei 
purchased  as  aft:er  mentio 
was  agreed  between  the  lea 
lessee,  aod  the  lessor  covei 
that  on  the  expiration  or 
sooner  determination  of  th( 
he,  the  lessor,  should  tal 
fixtures  at  such  price  « 
should  be  appraised  at  b 
competent  persons,  one 
named  on  each  side. 

The  lessee  became  baa 
and  his  assignee  decline 
lease  (which  was  deliverei 
but  he  required  the  fixttirei 
re-purchased,  and  brought 
lion  of  covenant  against  the 
for  not  appointing  an  appi 
Held,  that  as,  byr  6  G.  4. 
s.  75;  the  bankrupt,  on  deli' 
up  the  lease,  was  dischargee 
all  covenants  on  his  part,  pei 


e  of  the 


qu 


could   not   be    enforced    b; 
assignee  against  the  lessor. 
set/.    Assignee,    v,    Carttatn 
Others,  T.  I  fV.*. 

;.  Assignees  under  the  6  G.4. 
may  maintain  an  action  fa 
liquidated  damages  which 
accrued  before  the  bankru 
by  n on- performance  of  a  con 
Upright  v.  Fairfield  and  0 
T.  2  fV.  t. 

'.  A  defendant  compromise 
action  for  libel  by  agreein 
apologise,  and  pay  the  plaii 
costs.  The  apology  was  n 
and  a  rule  of  Court  obts 
ordering  the  defendant  to  pa 
costs,  amounting  to  67/.  Oi 
fault  made,  an  attachment  is 
and  the  defendant  was  conuni 
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While  in  custody  he  became 
bankrupt,  and  obtained  his  cer- 
tificate : 

Held,  that  the  sum  named  in 
the  rule  of  Court,  was  a  debt  which 
might  have  been  proved  under 
the  commission,  and  that  the  de- 
fendant was  entitled  to  be  dis- 
charged out  of  cust(^y.  Riley 
V.  Burner  T.  1  W.  4.       Page  779 

BARON  AND  FEME. 

1.  A  married  woman,  being  ad- 
ministratrix, received  a  sum  of 
money  in  that  character,  and  lent 
the  same  to  her  husband,  and 
took  in  return  for  it  the  joint  and 
several  promissory  note  of  her 
husband  and  two  other  persons, 
payable  to  her  with  lawful  in- 
terest: Held,  that  although  she 
could  not  have  maintained  any 
action  upon  the  note  during  the 
lifetime  of  her  husband,  yet  that, 
he  having  died,  and  it  having 
been  given  for  a  good  consider- 
ation, it  was  a  chose  in  action, 
and  survived  to  the  wife,  and  that 
she  might  maintain  an  action  upon 
it  against  either  of  the  other  par- 
ties to  it,  at  any  time  within  six 
years  after  the  death  of  her  hus- 
band, and  recover  interest  from 
the  date  of  the  note.  Richards 
V.  Richards,  T.  1  W.  4.  WJ 

2.  Declaration  stated  that  the  plain- 
tiff had  supplied  goods  to  Eliz- 
abeth S.  for  the  sum  of  16/. ;  and 
in  consideration  of  the  premises, 
and  of  the  said  sum  being  unpaid, 
the  said  E.  S.,  afterwards  pro- 
mised to  pay  as  soon  as  it  was 
in  her  power.  Averment,  that 
though  It  was  afterwards  in  her 
power,  she  refused.  The  proof 
was,  that  the  goods  were  sup- 
plied to  her  while  she  was  a  feme 
covert,  and  her  husband  lived 
abroad;  and  that  she,  after  his 
death,  promised  to  pay:  Held, 
that  as  the  price  of  the  goods  ori- 


ginally constituted  a  debt  from 
the  husband,  and  not  from  the 
defendant,  the  ground  of  the  sup- 
posed moral  obligation  on  which 
the  assumpsit  proceeded,  was  not 
properly  set  out  in  the  declar- 
ation, and  therefore  the  plaintiff 
could  not  recover.  LittUfield^ 
Executrixy  v.  Shee,  Af .  2  W.  4. 

Page  807 

BASTARD. 
See  Settlement  by  Birth. 

BILL  OF  EXCHANGE. 

1.  y^.,  /?.,  and  0.  carried  on  business 
as  partners,  under  the  firm  of 
Ashby  and  Co.,  from  February 
1820  to  May  1824,  when  0.  re- 
tired, and  the  other  two  partners 

,  agreed  to  liquidate  all  the  debts 
due  from  the  partnership;  and 
they  continued  the  business  as 
partners  under  the  firm  of  Ashby 
and  Rotvland,  In  June  1824,  S. 
agreed  to  become  a  member  of 
this  last-mentioned  partnership, 
as  from  the  18th  of  May  preced- 
ing, but  his  name  was  not  to  be 
introduced,  and  the  business  was 
still  carried  on  under  the  names  of 
Ashby  and  Rowland  only. 

In  July  1824,  H.  being  indebted 
to  Z.,  drew  a  bill  of  exchange  in 
his  favour  upon  Ashby  and  Co., 
which  bill  was  accepted  by  the 
partner  i2.  in  the  names  of  Ashby 
and  Rowland'.  jF/.,  the  drawer  of 
the  bill,  had  had  dealings  with  the 
firm  of  A,  i2.,  and  0.,  but  whether 
that  firm  was  indebted  to  him  when 
the  bill  was  drawn*did  not  appear, 
nor  did  it  appear  that  there  had 
been  any  dealings  between  i/. 
the  drawer,  and  A^  R.  and  S*  after 
the  entrance  of  S.  into  the  part- 
nership. The  name  of  S*  was 
never  used  or  made  known  to  any 
person  dealing  with  the  firm  : 
Held,  that  A.  A.  and  &  were  liable 

upon 
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9  G.  4.  c.  24.  s.  8.)  applies  to  bills 
drawn  in  Ireland  upon  persons 
there.  Mahoney  v.  Ashliny  T. 
1  ^.  4.  Page  478 

9.  A.  having  given  his  daughter  on 
her  marriage  the  stock  of  a  public 
house,  amounting  in  value  to 
1200/.,  she  and  her  husband  signed 
the  following  instrument : —  •*  On 
demand  we  promise  to  pay  to  A. 
or  his  order  1200/.  for  value  re- 
ceived in  stock,  &c.  this  being 
intended  to  stand  against  me,  M» 
(the  daughter)  as  a  set-oiF  for  that 
sum  left  me  in  my  father's  will 
above  my  sister  Anns  share : " 
Held,  that  this  was  not  a  pro- 
missory note.  Clarke  v.  Perceval^ 
T.  I  fV.  4.  660 

10.  Defendant,  in  discharge  of  a 
debt  to  plaintiff,  indorsed  bills  to 
him  which  had  been  drawn  and 
indorsed  to  the  defendant  by 
parties  in  France^  but  were  ac- 
cepted by  a  person  in  this  country, 
and  payable  at  a  banker's  here. 
Plaintiff  indorsed  them  over.  On 
their  being  presented  for  payment, 
the  banker's  clerk  inadvertently 
cancelled  the  acceptances,  but 
immediately  wrote  opposite  to 
them,  '*  cancelled  by  mistake ; " 
and  the  bills  were  not  however 
paid,  there  being  no  effects.  The 
holders  then  presented  them  at  a 
house,  to  which  they  were  ad 
dressed  in  case  of  need  ;  but  that 
house  refused  payment  in  conse- 

.  quence  of  the  cancelling;  they 
would  otherwise  have  honored 
them.  A  re^acceptance  was  ob- 
tained from  the  acceptor,  but  he 
did  not  pay  the  bills.  The  plain- 
tiff then  took  them  up,  and  re- 
turned them  regularly  protested 
to  the  defendant,  who  applied  to 
the  prior  indorsers  for  payment, 
but  they  refused. 

The  defendant,  who  resided 
abroad,  cited  the  drawers,  the  in- 
termediate indorsers  and  the  plain- 
tiff, before  the  Tribunal  of  Com- 


merce at  Lyonsy  for  the  purpose 
of  obtaining  a  guarantee  for  him- 
self against  liability  on  the  bills. 
That  Court  adjudged  him  and  the 
other  parties,  except  the  plaintiff, 
discharged  from  liability,  and  de- 
creed that  the  bills  should  remain 
to  the  plaintiff's  debit.  The  plain- 
tiff then  carried  the  cause  to  a' 
court  of  appeal  in  France^  which 
con6rmedthis  decree,  assigning  as 
a  reason  that  the  cancelling  of  the 
acceptances,  operated  as  a  sus- 
pension of  legal  remedies  against 
the  acceptor,  and  was  equivalent 
to  a  delay  granted  him  by  the 
holders,  with  whom  the  plaintiff 
was  identified,  and  consequently, 
that  the  other  parties  to  the  bills 
were  discharged. 

Held,  that  the  French  courts 
had  mistaken  the  law  of  England 
as  to  the  effect  of  the  cancellation ; 
and,  therefore,  that  the  defendant 
was  still  liable  at  the  plaintiff^s 
suit,  for  the  debt  in  respect  of 
which  the  bills  were  given,  not- 
withstanding the  decree.  Novelli 
V.  Rossi,  T.  1  fV.  4.         Page  757 

BISHOP. 
See  Mandamus,  2. 

BOND. 
See  Pleadings,  6.    Libn,  2. 

BRIBERY. 
See  Criminal  Information^  4. 


BRIDGE. 

By  the  statute  43  G.  S.  c.  59.  s.  5., 
no  bridge  thereafter  to  be  erected 
or  built  is  to  be  repairable  at  the 
expense  of  the  county,  unless 
erected  under  the  direction  of  the 
county  surveyor,  &c.  This  ap- 
plies 6n\y  to  bridges  newly  built, 
not  to  a  bridge  merely  widened  or 

repaired 


386  CERTIFICATE. 

repaired  since  the  passing  of  the 
statute.  Trustees  under  a  turn- 
pike act  having  built  a  bridge 
across  a  stream  where  a  culvert 
would  have  been  sufficient,  but  a 
bridge  is  better  for  the  public, 
the  county  cannot  refuse  to  repair 
Bucb  bridge,  on  the  ground  that  it 
was  not  absolute!}'  necessary.  The 
King  V.  The  InhabitanU  of  Lan- 
cashire, M.  •2  W.  4.  Pt^e  81S 


BROKER. 

See  EviDBNCB)  1& 


BULLION. 

See  Metals. 


BYE  LAW. 
See  Pbocbdenoo,  3. 


CANCELLATION  OF  ACCEPT- 
ANCE BY  MISTAKE. 

See  Bill  op  Excmamck,  10. 


CANAL  ACT. 
See  Toll,  2. 


CANAL  COMPANY. 
See  Poor  Rate,  1.    Thbsfass,  5. 


CA.  SA. 
See  Practice,  9. 

CERTIFICATE. 
See  Skttlxment  bx  Apprbntice- 

8HIP,  3. 

By  the  general  highway  act  13  G.  3. 
c.  78.  t.  64.,  the  Court  before 
which   any  indictment  for  non- 


CERTIORARL 

repair  of  a  road  is  tried 
award  costs  to  the  proseci 
the  defence  appear  to  have 
frivnlouB,  or  to  the  defend 
it  appear  that  the  prosecutit 
vexatious.  This  section  a 
only  to  cases  tried  to  the  ore 
course;  and  where  on  an  ii 
tnent  removed  by  the  defei 
by  certiorari,  the  Court  sbovi 
ordered  a  new  trial,  and  the 
iectdor'e  costs  of  both  tria 
abide  the  event ;  it  vas  held 
this  special  rule  took  awaj 
authority  given  by  the  SU 
and  that  the  Judge  could 
certify  in  favour  of  the  de^ 
The  King  v.  The  Tnhabitm 
Salwici,  £.  1  fV.  4.  Fagt 


See  EviDEMCE,  IS. 


CERTIORARL 
Rated  inhabitants  of  a  parish, 
were  prevented  by  noters  1 
entering  the  vestry  room  td 
tend  a  meeting  called  for  the 
pose  of  imposing  a  cburcb-j 
and  who  anerwarda  proseci 
the  offenders,  are  parties  grit 
within  the  meaning  of  the  sta 
SfV.SfM.cil.t.S^  and,  tb 
fore,  entitled  to  costs  on  i 
viction  of  the  defendants  i 
removal  of  the  case  by  certioi 
The  King  on  the  ProuxxtM 
JIubbadc  and  Othen  t.  Thorn 
and  Others,  E.IW.4. 

CHARITABLE  USE. 
See  Deed,  1. 


CHATTEL  INTEREST. 
See  Dsvisc,  8. 

CHO 


COACH  PROPRIETOR. 


COMPOSITION. 
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CHOSE  IN  ACTION. 
See  Baron  and  Feme,  1.    Exe- 

CUTOR,  1. 


CHURCH  RATE. 

See  Rate,  2. 

CHURCHWARDEN. 
S^  Custom,  1. 

COACH  PROPRIETOR. 

In  an  action  against  a  coach  pro- 
prietor for  negligence,  it  appeared 
that  the  coach  travelled  from  the 
county  of  0.  to  the  county  of 
IV. ;  that  the  plaintiff  became  an 
outside  passenger  for  hire ;  that 
there  was  luggage  on  the  roof  of 
the  coach,  and  no  iron  railing  be- 
tween the  luggage  and  the  pas- 
sengers; and  that  the  plaintiff, 
being  seated  with  her  back  to  the 
luggage,  was,  by  a  sudden  jolt, 
thrown  from  the  coach,  and  her 
leg  was  thereby  broken  in  the 
county  of  0.,  where  she  remained 
some  time  to  be  cured ;  but  be- 
fore she  was  fully  recovered,  she 
removed  to  the  county  of  fT., 
where  further  medical  attendance 
became  necessary,  and  expense 
was  consequently  incurred.  The 
learned  Judge  directed  the  jury 
to  find  for  the  plaintiffs,  if  they 
were  of  opinion  that  the  injury 
sustained  was  occasioned  by  the 
negligence  of  the  defendant.  The 
jury  found  for  the  plaintiff;  and 
stated  that  they  so  found  on  ac  • 
count  of  the  improper  construc- 
tion of  the  coaeh,  and  of  the  lug- 
gage being  on  the  seat:  Held, 
that  the  case  was  properly  sub- 
mitted to  the  jury,  and  that  the 
liEicts  found  specially  by  them 
Vol.  II. 


amounted  to  negligence  in   the 
defendant : 

Held  also,  that  the  inconveni- 
ence suffered,  and  expense  in- 
curred by  the  plaintiff  in  the 
county  of  fT.,  was  material  evi" 
dence  of  a  matter  in  issue  arising 
there,  within  the  meaning  of  the 
undertaking  given  by  the  plaintiff, 
in  answer  to  a  motion  to  change 
the  venue.  Curtis  and  Wife  v. 
Drinkvoater,  E.  1  fT.*.  Page  169 

COAL  MINES. 
See  Poor  Rate,  2. 

COMMENCEMENT  OF 
ACTION. 

See  Evidence,  H. 

COMPENSATION. 

See  Hunoerford  Market   Com- 
pany. 

COMPOSITION. 

1.  A  debtor  being  unable  to  meet 
the  demands  of  his  creditors,  they 
signed  an  agreement  (which  was 
assented  to  by  the  debtor),  to 
accept  payment  by  his  covenants 
ing  to  pay  two-thirds  of  his  annua- 
income  to  a  trustee  of  their  nol 
mination,  and  give  a  warrant  o- 
attorney  as  a  collateral  securityf 
The  creditors  never  nominated  . 
trustee,  and  the  agreement  waa 
not  acted  upon,  demand*  The 
debtor  appeared  to  have  been 
always  willing  to  perform  his  part 
of  the  engagement:  Held,  that 
the  agreement,  though  not  pro- 
perly an  accord  and  satisfaction, 
was  still  a  good  defence  on  the 
genera]  issue,  as  it  constituted  a 
valid  new  contract  between  the 
creditors  and  the  debtor,  capable 
of  being  immediately  enforced, 

SS  and 


CONSIGNOR  AND  CONSIGNEE. 


and  the  consideration  for  which 
to  each  creditor  was  the  forbear- 
ance of  the  rest,  and  as  there  ap- 
peared no  failure  of  performance 
on  the  part  of  the  debtor.  Good 
r.  Cheesman,  E.  1  W.  4.  Page  328 
2.  B.  and  C.  being  jointly  indebted 
to  A.,  the  latter  sued  B.  alone. 
He  remonstrated  upon  the  hard- 
ship of  the  case,  alluded  to  cir- 
cumstances which  would  probably 
reduce  the  plaintiff's  demand  if 
he  gained  a  verdict,  and  proposed 
to  put  an  end  to  the  action  by 
paying  part  of  the  debt  and  the 
costs  ot  suit.  This  was  agreed 
to,  and  a  receipt  given  for  the 
8ura  paid,  which  was  stated  to  be 
for  debt  and  costs  in  that  action. 
A.  aAerwards  sued  C. :  Held,  that 
the  composition  above  mentioned 
did  not  operate  as  a  discharge  of 
the  whole  debt,  but  only  to  re- 
lieve B.,  and  therefore  it  was  no 
defence  for  C.  Waiters  v.  Smith, 
JVf.  2  W.  *.  Page  889 

CONDITION  PRECEDENT. 
See  AoHEKMENT,  1. 


B.,  a  merchant  in  England,  in  June 
and  Jul^  1830,  sent  orders  for  the 
purchase  of  com  to  the  plaintifls 
in  Russia,  desiring  them  to  draw 
upon  H.  and  Co.,  a  house  in 
London,  for  the  amount,  end 
chartered  a  ship  belonging  to  the 
defendants,  and  sent  it  to  Ruuia 
to  be  freighted.  On  the  28th  of 
•/u/y,  B,  wrote  a  letter  cancelling 
the  orders  he  had  given.  Upon 
the  8th  of  August  1830  the  plain- 
lifl^  informed  B.  that  they  had 
purchased  a  cargo  for  the  ship, 
and  should  despatch  it  as  soon  as 
possible,  addressed  to  H.  and  Co. 
London,  expressing  a  hope  that 


he  would  approve  of  what  tl 
bad  done,  notwithstanding  his  li 
mentioned  communication.  1 
cargo  was  allerwards  shipped,  i 
the  plaintiffs  by  letter  infon) 
B.  that  they  had  shipped  it 
l)is  account,  and  that  they  1 
forwarded  an  indorsed  bill 
lading  to  H.  and  Co.,  draw 
upon  them  for  part  of  the  pr 
and  upon  him  (B.)  for  the 
sidue ;  they  inclosed  an  m 
dorsed  bill  of  lading  to  B.  . 
an  invoice  of  wheat,  in  whici 
was  stated  to  be  bought  for 
order  and  on  his  account.  ' 
bills  of  exchange  inclDsed  in  ' 
letter  were  dishonored,  whi 
upon  plainti^'  agent  in  Lorn 
delivered  the  indorsed  bill 
lading  to  H.  and  Co.  On 
2d  nf  October,  B.  confirmed 
rcvncatioo  of  his  order,  and 
the  2+th  of  November  the  ag 
of  the  plainlifis  in  England  g 
notice  to  the  agent  ofB.  thai 
should  retain  the  whole  of 
wheat  for  the  plaintlfi.  £.af 
wards  became  desirous  of  ha* 
the  wheat,  and  the  master  of 
vessel  in  which  the  wheat  < 
shipped  delivered  it  to  B'%  ordi 
and  not  to  H.  and  Co.,  purau 
to  the  bill  of  lading. 

In  an  action  brought  agai 
the  ship-owners  for  not  deliver 
pursuant  to  the  plaintiffs'  ordi 
it  was  contended  that  the  pli 
iiSi  were  entitled  to  recover  i 
minal  damages  only,  because  i 
property  in  the  wheat  had  actus 
vested  in  B.  by  the  shipmei 
Held,  however,  that  the  propel 
did  not  vest  in  B.  absolutely  up 
the  shipment,  but  only  subject 
a  condition  that  the  bills  wi 
accepted,  and  that  they  not  bi 
ing  been  accepted,  it  never  t 
vest  in  him ;  and  that  the  plai 
tiffs,  therefore,  were  entitled 
recover  the  value  of  the  wheat 
the  time  when  it  waa  ddtvered 


COPYHOLD. 


CORPORATION. 
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ii  BJs  order.  Brandt  and  Another 
u  ▼.  Bovolby  and  Another ^  M.  2  IV.  4. 
f ;  Page  932 

'  CONTEMPT. 

See  Court  of  Requests,  2. 

CONTINUANCES. 

S00  Procedendo,  1.  Statute  of 
Limitations,  1. 

CONVEYANCE. 
See  Deed,  1.    Stamp,  3. 

CONVICTION. 
See  Procedendo,  1. 

COPYHOLD. 

See  Devise,  S.     Stamp,  3. 

1.  A  copyhold  estate  was  vested  in 
fourteen  trustees,  and  by  a  de- 
cree of  the  Court  of  Chancery, 
made  in  a  suit  to  which  the  lord 
of  the  manor  and  the  ^trustees 
for  the  time  being  were  parties,  it 
was  ordered,  that  when  at  any 
time  the  number  of  the  trustees 
should  be  reduced  to  five,  the 
lord  should,  with  the  approbation 
of  a  Master  in  Chancery,  nominate 
nine  others  to  be  added  to  the 
five»  to  whose  use  a  new  surrender 
should  be  made,  and  that  the  lord 
should  admit  them  on  paying  a 
reasonable  fine.  The  annual  va- 
lue of  the  estate  was  1000/. 

Held,  that  5657/.  I9s,  was  an 
unreasonable  fine  on  the  admission 
of  fourteen  trustees ;  and  that  the 
proper  mode  of  assessing  the  fine 
was  to  take  for  the  first  life,  two 
years'  improved'  value;  for  the 
second  life,  one  half  of  the  sum 
taken  for  the  first ;  and  for  the 
third  life,  one  half  the  sum  taken 


for  the  second  ;  and  so  on.  Wil- 
son v.  Hoare,  E.  1  W.  4.  Page  350 
2.  In  copyhold  lands,  although  the 
property  in  mines  be  in  the  lord, 
the  possession  of  them  is  in  the 
tenant.  The  latter,  therefore, 
may  maintain  trespass  against  the 
owner  of  an  adjoining  colliery,  for 
breaking  and  entering  the  subsoil 
and  taking  coal  therein,  although 
no  trespass  be  committed  on  the 
surface.  Levois  v.  Branthtoaitef 
E.  1  IV.  4.  Page  437 

CORPORATION. 

1 .  The  Court  will  not  grant  an  ap- 
plication by  members  of  a  cor- 
porate body,  for  a  mandamus  to 
inspect  the  documents  of  the  cor- 
poration, unless  it  be  shewn  that 
such  inspection  is  necessary  with 
reference  to  some  specific  dispute 
or  question  depending,  in  which 
the  parties  applying  are  inter- 
ested ;  and  the  inspection  will 
then  only  be  granted  to  such  ex- 
tent as  may  be  necessary  for  the 
particular  occasion. 

Where  members  of  a  company, 
merely  alleging  grounds  on  which 
they  believed  that  the  afikirs  of 
the  company  were  inrproperly  con- 
ducted, and  the  officers  unduly 
chosen,  and  complaining  of  mis- 
government  in  some  particular 
instances,  not  affecting  the  parties 
themselves,  or  any  matter  then 
in  dispute,  applied  for  a  man- 
damus to  the  master  and  wardens 
to  allow  them  to  inspect  and  take 
copies  of  all  records,  books,  and 
muniments  in  the  possession  of 
the  master  and  wardens,  belong- 
ing to  the  company  or  relating  to 
its  affairs,  the  Court  discharged 
the  rule  with  costs.  The  King  v. 
The  Master  and  Wardens  of  the 
Merchant  Taylors^  Company^  E, 
1  ^.4.  115 

2.  Guardians  and  directors  of  the 
poor  were  incorporated  by  sta- 

3  S  2  tute, 


tute,  and  were  thereby  ordered  to 
hold  certain  courts  and  meetings, 
at  which  any  rate-payer  might 
object  to  ttteir  proceedings  or  ac- 
counts, and  luch  objection  should 
be  taken  into  consideration ;  and 
if  [he  matter  could  not  at  that 
time  be  settled  to  the  satisfaction 
of  the  complaining  party,  it  should 
he  adjourned  to  the  next  court,  to 
be  there  finally  beard  and  deter- 
mined. 

A  subsequent  clause  provided, 
that  any  person  aggrieved  by  any 
thing  done  in  pursuance  of  the 
act,  and  for  ivhich  «a  particular 
method  of  relief  loiit  alTtadij  ap- 
pointed, might  appeal  to  the  quar- 
ter seuions  to  be  holden  within 
four  calendar  months  nrit  ajier  the 
caute  of  complaint  should  have 
arisen. 

A  rate-payer  appealed  to  the 
sessions  against  an  order  of  the 
directors  U)T  the  payment  of  sums 
due  on  annuities,  and  as  interest 
on  loans.  The  order  had  been 
made  less  than  four  month  back, 
but  the  debts  had  not  been  in- 
curred, nor  the  annuities  granted 
within  four  months:  Held,  that 
the  appeal  was  not  barred  by  the 
first-mentioned  clause  of  the  act, 
and  that  the  cause  of  complaint 


had 


■rithin    four 


)nths. 


The  King  t.  The  Justices  of  Salop, 
E.IIV.*.  Page  H5 

!.  The  common  council  of  the  city 
of  London  have  by  custom  a  rieht 
to  make  ordinances  fur  regulating 
carts  worked  within  the  city  for 
hire,  restraining  their  number, 
licensing  them,  and  regulating  the 
manner  in  which  they  shall  be 
licensed.  A  by-law  was  made  in 
common  council,  that  420  of  such 
carts,  and  no  more,  should,  by  the 
president  and  governors  of  Christ's 
iitspital,  be  allowed  or  licensed 
to  work  for  hire  within  the  cityi 

Held,  that  such  by-taw  was  sup> 
ported  by  the  custom ;  and  that 
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to  keep  up  the  specified  number, 
it  was  provided  that  eight  should 
go  out  of  office  yearh ,  and  that 
tlie  parishioners  should  re-elect 
the  same  persons,  or  other  in- 
habitants of  the  parish  in  their 
stead.  By  other  sections,  the 
guardians  were  empowered  to 
raise  money  by  mortgage  or  grant 
of  annuity,  to  purchase  land,  and 
to  take  a  conveyance  to  them* 
fielves  and  their  successors;  and 
they  were  to  sue  and  be  sued  in 
the  name  of  their  treasurer  for  the 
time  being,  who  was  to  be  re- 
imbursed by  the  guardians,  all 
costs  and  damages  to  which  he 
should  be  put,  as  plaintiff  or  de- 
fendant, in  such  action. 

A.  was  treasurer  to  the  said 
guardians  under  the  provisions  of 
the  act,  from  1805  till  1811,  and 
from  1811  to  1828. 

By  a  decree  of  the  Court  of 
Chancery  in  1808,  the  parish  of 
C  was  adjudged  to  be  entitled  in 
respect  of  such  part  of  it  as  was 
within  the  city  of  Roch ester y  to 
two  thirty  second  parts  of  certain 
revenues  bequeathed  for  the  use 
of  the  poor  of  that  city,  and  a 
sum  of  1115/.  was  paid  over  to  A. 
as  such  treasurer,  on  that  account. 
That  sum,  he,  by  order  of  the 
then  guardians,  paid  over  to  them 
in  1822,  and  they  applied  it  to 
the  use  of  the  poor  of  the  whole 
parish.  On  the  petition  of  the 
inhabitants  of  that  part  of  the 
parish  which  was  within  the  city 
of  Rochester^  the  plaintiff,  after  he 
ceased  to  be  treasurer,  was  or- 
dered by  the  Court  of  Chancery 
to  pay  the  above  mentioned  sum 
which  he  had  received  as  trea- 
surer, into  Court,  in  order  that 
it  might  be  applied  to  the  ex- 
clusive use  of  Chatham  intra.  He 
accordingly  paid  the  amount,  and 
brought  an  action  against  the 
guardians  to  recover  it : 

Held;  that  the  guardians  were, 


for  the  purposes  of  suing  or  being 
sued,  in  the  nature  of  a  corpor- 
ation, and  that  A.  was  entitled  to 
recover  in  an  action  against  the 
now  treasurer  the  sum  paid  by 
him  into  the  Court  of  Chancery, 
as  money  paid  to  the  use  of  the 
guardians.  Jeffcrys^  Gent.,  OnCt 
Sfc.  v.  Gurry  M.  2  IV.  4.  Page  833 

COSTS. 

See  Bankrupt,  2. 7.  Certiorari, 
1.  Highway  Act,  1.  Manda- 
mus, 3.    Practice,  7. 

1.  Trespass  for  breaking  and  enter- 
ing the  plaintiff's  close,  and  tread- 
ing down  the  grass,  &c.  Plea, 
first,  not  guilty ;  secondly,  a  right 
of  way.  Replication,  joined  issue 
on  plea  of  not  guilty,  and  tra- 
versed the  right  of  way,  and  also 
new  assigned,  that  the  plaintiff 
committed  the  trespass  on  other 
and  different  occasions,  and  for 
other  and  different  purposes  than 
those  mentioned  in  that  plea. 
The  defendant  joined  issue  on  the 
right  of  way,  and  suffered  judg- 
ment by  default,  as  to  the  new 
assignment.  The  jury  having 
found  a  verdict  for  the  defend- 
ants on  the  issue  on  the  special 
plea,  and  assessed  the  plaintiff's 
damages  at  \s,  on  the  new  assign- 
ment :  Held,  that  the  defendants, 
not  having  withdrawn  the  general 
issue,  were  not  entitled  to  the 
general  costs  of  the  trial.  Broad- 
bent  v.  ShavD  and  Others^  M. 
2  W.  4.  940 

2.  The  statute  13  Car.  2.  st.  2.  c.2. 
s,  10.  giving  double  coets  on  af- 
firmance of  a  judgment  upon  writ 
of  error,  was  held  not  to  apply 
where  the  party  about  to  sue  out 
such  writ,  had,  in  order  to  avoid 
execution,  paid  the  damages  and 
costs  to  the  opposite  attorney, 
with  a  notice  to  retain  them  iu 
his  hands ;  and  the  attorney  had 

3  S  3  deposited 
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deposited  the  sum  in  a  bank  where 
it  produced  interest.  Wright  v. 
Fairfield  and  Others,  M.  2  fV.  4% 

Page  959 

COURT  OF  DELEGATES. 

On  an  appeal  to  his  Majesty *6  Court 
of  Delegates  against  a  decree  of 
the  Prerogative  Court,  a  commis- 
sion issued  to  certain  persons  to 
hear  and  determine  such  appeal ; 
and  it  was  commanded,  that  in 
acts  to  be  done  in  the  said  appeal 
before  giving  a  de&nite  sentence 
therein,  two  at  least  of  tlie  dele- 
gates, but  in  the  pronouucing  a 
definite  sentence  therein,  three  at 
least,  should  be  present  and  con- 
senting, as  well  in  the  appeal  as 
in  matters  of  attentates,  &c.  done 
since,  and  in  prejudice  thereof,  and 
likewise  in  the  principal  cause,  to- 
gether with  its  incidents,  emer- 
gents,  dependents,  and  things 
enjoined  and  connected  thereto 
whatsoever.  The  appellant  was 
condemned  in  costs,  and  two  mo- 
nitions were  successively  decreed, 
the  first  by  three,  the  second  by 
two  only  of  the  delegates,  to  en- 
force judgment.  These  being 
disobeyed,  three  of  the  delegates 
pronounced  the  appellant  in  con- 
tempt for  nonpayment  of  costs, 
after  which  a  significavit,  pursuant 
to  5S  G.  3.  c.  127*  s.  1.  was  issued 
by  two  only  of  the  delegates. 

The  Court  held  the  significavit 
to  be  void,  and  quashed  the  writ 
de  contumace  capiendo  issued  in 
pursuance  of  it.  The  King  v. 
Blake,  E.  I  fV.  4f.  139 

COURT  OF  REQUESTS. 

1*  Plaintiff  had  a  demand  on  de- 
fendant for  9/.,  and  owed  defend- 
ant 21/.  on  a  promissory  note. 
They  agreed  to  set  off  the  smaller 
sum  against  the  larger.  Defendant 
afterwards  sued  plaintiff  on  the 


note  in  the  Spalding  court  of  i 
quests  for  51.  (the  highest  sv 
demandable  there),  and  recovc 
ed :  Held,  that  defendant  had  n 
thereby  waived  the  agreemec 
and  become  liable  again  for  tl 
9/.,  though  the  recorery  was 
respect  of  the  whole  debt  on  tl 
note,  and  the  local  court  coul 
not  take  cognizance  of  the  balanc 
of  an  account.  Penney  r.  Squir, 
E.  \W.^.  .   Page  H 

2.  In  an  action  of  trespass  agaia 
commissioners  of  a  court  of  n 
quests  and  their  officer  for  takin 
goods,  the  defendants  justifiei 
alleging,  that  at  the  court  holde 
by  them  pursuant  to  statute,  tfa 
plaintiff  committed  a  contempt 
and  thereupon  the  defeodaol 
who  were  commissioners  impose 
a  fine  upon  him,  and  issued  Uie^ 
warrant  to  the  other  defendaoi 
the  officer,  to  levy  it,  bj  virtue  c 
which  he  seized,  &c.  It  wa 
proved  that  the  commissionei 
were  acting  in  their  jurisdictiot 
that  a  conviction  and  warrant  pre 
duced  were  signed  by  them,  ani 
that  the  other  defendant  was  thei 
officer;  and  in  proof  of  the  coii 
tempt  and  proceedings  thereupor 
the  conviction  of  the  plaintiff,  aoi 
the  warrant  to  levy  the  fine  wer 
put  in  :  Held,  that  although  thi 
pleas  stated  as  a  substantive  fac 
that  the  plaintiff  had  been  guilt; 
of  a  contempt,  and  not  mere!; 
that  he  had  been  convicted,  th< 
fact  of  contempt  could  not  be  eo 
quired  into ;  for  the  allegation  o 
it  might  be  rejected  as  unneces 
sary,  and  the  conviction  and  war 
rant  were  pleaded,  and  these 
appearing  to  have  issued  from  \ 
competent  jurisdiction,  were  con 
elusive  of  the  facts  stated  ii 
them. 

The  act  empowered  the  com< 
missioners  to  fine  any  person  whc 
should  contemptuously  and  wil- 
fully insult  or  abuse  them.    Ooi 


COVENANT. 


983 


of  the  pleas  stated,  that  the  plain- 
tiff contemptuously,  &c.  insulted 
the  commissioners  by  accusing 
them  of  injustice ;  the  conviction 
stated  this  in  similar  terms,  but 
added,  "  and  by  calling  Mr.  G.  S., 
who  was  then  attending  in  the 
court,  an  infamous  liar:"  Held, 
no  variance,  as  the  latter  state- 
ment might  be  rejected. 

The  statute  provided,  that  it 
should  be  lawful  for  the  Serjeant, 
by  order  of  the  court,  to  appre- 
hend the  person  guilty  of  con- 
tempt, and  that  the  court  should 
then  proceed  to  fine,  &c.  The 
conviction  merely  stated  that  the 
plaintiff  was  apprehended;  but  it 
appearing  by  the  narrative  that 
the  apprehension  must  have  been 
in  presence  of  the  commissioners, 
who  afterwards  proceeded  to  fine : 
Held,  that  their  order  might  be 
inferred. 

I'he  court  was,  by  the  statute, 
to  be  holden  on  Tuesdays.  The 
warrant  was  headed  as  if  made  at 
a  court  holden  on  that  day,  when 
the  fine  was  in  fact  imposed ;  but 
it  purported  to  be  signed  and 
sealed  on  the  next  day :  Held, 
no  objection.  Aldridge  v.  Haines 
and  several  Others,  E.  1  fV.  4. 

Page  395 

COVENANT. 

See  Bankrupt,  5. 

!•  By  indenture  in  the  form,  and 
containing  the  usual  covenants  of 
a  lease,  A.  demised  premises  to 
B.f  and  B,  and  C.  covenanted  to 
pay  the  rent;  but  C.  was  not 
otherwise  referred  to  in  the  in- 
strument. In  an  action  against 
C,  on  a  covenant  to  pay  rent : 
Held,  that  the  indenture  was 
available  against  him,  though 
stamped  as  a  lease  only,  and  that 
a  deed  stamp  was  unnecessary. 
Price  v.  Thomas,  E.  1  W.  4.    218 


2.  Defendant,  by  a  settlement  made 
on  his  marriage,  conveyed  estates 
upon  certain  trusts,  and  cove- 
nanted with  the  trustees  to  pay 
off  incumbrances  on  the  estates, 
to  the  amount  of  19,000^.,  within 
a  year :  Held,  that  on  his  failing 
to  do  so,  the  trustees  were  entitled 
to  recover  the  whole  19,000/.  in 
an  action  of  covenant,  though  no 
special  damage  was  laid  or  proved ; 
and  an  inquisition,  on  which  no- 
minal damages  had  been  given, 
was  set  aside,  and  a  new  writ  of 
inquiry  awarded.  Lethhridge  v. 
Mytton,  T.  1  W.  4.  Page  772 

3.  By  an  indenture  between  A.  and 
B*  and  his  wife,  and  C,  of  one 
part,  and  Z).  and  E.  and  the  same 
C,  of  another  part,  it  was  recited 
that  JP.,  also  party  to  the  deed, 
had  requested  to  have  a  farm 
given  up  to  him,  in  which  ^.'s 
wife  was  interested,  he,  jP.,  giving 
sureties,  namely,  the  said  l).,  E., 
and  C,  for  payment  of  an  annuity 
to  B*s  wife;  and  it  was  there- 
upon witnessed  that  in  consider- 
ation of  the  covenants  thereinafter 
entered  into  by  A.,  B.  and  his 
wife,  and  C,  and  of  lOs.,  the  said 
D.,  E.,  and  C.,  and  each  and  every 
of  them  covenanted  with  A.,  6, 
and  his  wife,  and  C,  to  pay  the 
annuity.  There  followed  cove- 
nants by  A.,  B.  for  himself  and 
his  .wife,  and  C  severally,  for 
quiet  enjoyment,  and  for  exe- 
cuting an  assignment  to  F.  when 
required.  The  deed  was  signed 
and  sealed  by  2>.,  £.,  and  C,  and 
by  F.,  but  not  by  A,  or  B.  In  an 
action  brought  by  A-  and  J?,  after 
the  death  of  C  for  breach  of  the 
covenant  to  pay  the  annuity  t 
Held,  first,  that  the  omission  of 
A.  and  B.  to  execute  the  deed 
did  not  disable  them  from  suing 

^    upon  it;  that  such  omission  did 

not  amount  to  a  total  failure  of 

consideration    for    the    covenant 

sued  upon  (supposing  such  total 

S  S  4  failure 
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finhiTe  u  be  an  annrer  to  the| 
action),  and  that  the  covenant  to 
fmj  ihe  aanoity,  and  thane  for 
quiet  enjojnieiit  and  for  asHgniag, 
were  not  matnal  and  dependent. 

Secoadlf,  that  at  leait  after  C* 
death,  A.  and  B,  might  lae  D.'t 
executor*  {D.  and  E.  being  aUo 
dead)  for  nonpayment  of  the  an- 
nniiy,  though  the  corenant  for 
■Dcb  payment  wa*  entered  into 
both  by  B.  and  C.  Rote  t. 
PoKltom  amd  Otktn,  M.  2  W.  4- 
Page  822 

CRIMINAL  INFORMATION. 
See  Imporu  ATioN. 


CUSTO.M. 

I.  The  Court  will  grant  a  mandamus 
to  the  inhabitant*  of  a  pariah  liable 
to  contribute  to  the  church  rate, 
to  meet  and  assemble  together 
with  the  minister,  to  elect  chuKh- 
wardens. 

The  return  to  lucb  a  mandamuB 
Mated  an  immemorial  custom  in 
the  parish  to  have  no  church- 
warden, and  that  the  duties  ap- 
pertaining by  law  to  the  office  of 
churchwardens  had  been  from 
time  out  of  mind  discharged  bv 
the  overseer*  of  the  poor:  Held, 
that  inasmuch  as  overseer*  had 
not  existed  time  out  of  mind,  and 
a*  there  were  necessary  duties 
appertaining  to  churchwaiilens, 
and  there  must  have  been  some 
persons  bound  by  law  to  dis- 
charge those  duties,  the  custom 
set  out  in  the  return  was  bad. 

The  operation  of  the  statute 
1  /T.*.  c.  21.  i.  6.  {authorizing  the 
Court  at  their  discretion  to  grant 
the  costs  of  applications  for  man- 
damus, and  of  the  writ,  if  issued 
and  obeyed,)  is  confined  to  cases 
where  the  application  was  origin- 
tJly  made  after  the  act  came  in 


DEED. 

force.  'The  King  v.  Tir  Jmi 
anU  of  WU.  E.ltV.*.  I^ 
2.  The  common  council  of  the 
tXLomiem  have  by  custom  a  ) 
to  make  ordinances  for  recall 
cart*  worked  within  the  citj 
hire,  restraining  tbeir  oumba 
censing  thero,  and  regtilatiiq 
manner  in  which  thej  dial 
licensed.  A  by-law  waa  ooad 
common  council  that  430  of  i 
carte,  and  no  more,  should  bj 
president  and  govemora  of  Cai 
Horfniai,  he  allowed  ox  lien 
to  work  for  hire  within  tbe  c 
Held,  that  such  by-law  waa  i 
ported  by  the  custom;  and 
the  discretionary  power  of 
ccDsiDg  was  rightly  aod  ex 
cessitate  delegated  by  the  c 
mon  council  to  a  smaller  b< 
And  (on  motion  for  a  procedei 
afler  return  to  a  habeas  coi 
obtained  by  a  party  sued  on 
by-law)  this  Court  refused  to 
quire  whether  or  not  the  nun 
of  420was  reasonable.  Sirja 
Skaw  r.  Pope,  T.  I  W.  4. 

DAMAGES. 

&eBANKRDPT,5,6.    COVXMAMI 
I'RACTlCEi  2. 


DEBT. 
See  Arsitaament,  4. 

DEBTOR  AND  CREDITOI 

See  Composition  Deed. 


Sm  Estoppel,  1.  Mortcacoba 
Mortgagee,  5. 

1.  A  pauper  being  in  custody 
having  left  his  wife  and  chQd 
chargeable  to  a  parish  for  sen 
years,  executed  an  indenture) 
citing  "  that  the  preseot,  ai  % 
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H8  former  parish  officers,  had  ex- 
pended 174/.  in  maintaining  his 
wife  and  children,  and  that  he 
had  agreed  to  convey  to  the  parish 
officers  certain  lands,  &c. ;  *  and 
he  thereby  conveyed  the  same  to 
trustees  for  the  churchwardens 
and  overseers  of  the  poor,  and  of 
the  inhabitants  of  the  parish,  to 
the  intent  that  the  rents  and  pro- 
fits might  be  applied  to  their  use 
and  benefit  in  aid  of  the  poor 
rate :  Held,  that  this  was  a  con- 
yeyance  for  the  benefit  of  a  (cha- 
ritable use,  requiring  enrolment 
pursuant  to  the  statute  9  G.  2.  c.36. 
s.  1.,  and  not  a  conveyance  for 
a  valuable  consideration  actually 
paid,  within  s.  2.  of  that  act ;  and 
that  a  person  who  had  been  a 
party  to  the  deed  conveying  the 
property,  was  not  estopped  from 
taking  advantage  of  this  objection. 
Doe  d,  Preece  v.  Howells,  T. 
1  JV.  4.  Page  744 

DEPOSIT. 
See  Vendor  and  Vendee,  4. 

DEPUTY. 
See  Mandamus,  2. 

DESCENT. 
See  Devise,  2. 

DEVISE. 

See  Evidence,  15. 

1.  Testator  devised  all  his  share  of 
his  two  estates  in  fV.  to  his  daugh- 
ter E.  B.  for  life,  and  at  her 
decease  to  «7.  J?.,  her  husband, 
during  his  life ;  and  at  the  de- 
cease of  his  said  son-in-law  «/.  B. 
he  directed  that  the  same,  the 
whole  legacy  to  him  should  go 
to  his  grandson  W.  B.  and  to  his 
children   lawfully  begotten,   for 


ever ;  but  in  default  of  such  issue 
at  his  decease  to  the  testator's 
grandson  A.  B,,  his  heirs  and  as- 
signs for  ever :  Held,  that  fV,  B. 
took  an  estate  tail  in  the  shares 
of  the  estates  in  tV.  Broadhnrst 
V.  Morris,  E.  1  WA.  Page  1 

2.  Testator  devised  estates  to  his 
son  R.  //.,  his  heirs  and  assigns 
for  ever,  subject  nevertheless  to 
the  payment  of  250/.,  200/.,  and 
150/.,  to  the  testator's  three 
daughters  respectively.  He  then 
continued,  **  And  I  dp  hereby 
direct,  that  until  my  said  son 
Richard  or  his  heirs  shall  come 
to  England,  and  also  to  pay. to 
my  said  three  daughters  the  sum 
of  600/.  in  manner  as  aforesaid, 
he  shall  not  have  possession  of 
the  said  estate.  But  the  rents 
and  profits  arising  from  the  said 
estate  and  premises  shall  be  equally 
divided  to  and  amongst  my  said 
three  daughters  in  equal  parts,  and 
proportions,  until  my  said  son  or 
his  heirs  shall  come  to  England 
and  pay  the  said  sum  of  600/.  as 
aforesaid."  He  further  empowered 
the  eldest  daughter  to  let  the  pre- 
mises from  time  to  time,  for  terms 
of  seven  years;  and  he  added, 
*<  And  in  case  my  said  son  shall 
not  come  to  England  during  his 
lifetime  to  take  possession  of  the 
said  estate  in  manner  hereinbefore 
mentioned,  and  shall  die  without 
leaving  any  issue  lawfully  to  be 
begotten,  then  I  give  and  devise 
the  said  estate  and  premises  to 
my  said  three  daughters  in  equal 
parts  and  proportions,  not  as  joint 
tenants  but  as  tenants  in  common, 
and  to  the  respective  heirs  of  their 
several  bodies  for  ever."  If  either 
of  the  younger  daughters  died 
under  age  and  unmarried,  her 
monies,  estate,  &c.  were  to  be 
divided  equally  between  the  sur- 
vivors. 

On    the    testator's    death    the 
daughters  entered,  R,  H*  the  son 

being 
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rectory  of  £.,  and  the  tithes  aris- 
ing from  the  lands  in  the  parish 
of  Zr.y  and  also  a  messuage  used 
as  a  homestead  for  collecting  the 
tithes,  at  the  yearly  rent  oC  200/. 
The  rent  being  in  arrear,  A.  dis- 
trained, and  B.  having  brought 
trespass,  it  was  held,  that  the  dis- 
tress was  altogether  unlawful,  be- 
cause the  agreement  not  being 
under  seal,  did  not  operate  as  a 
demise  of  the  tithes,  and  no  dis- 
tinct rent  was  reserved  for  the 
homestead.  Xjardiner  v.  William' 
son,  E.  1  fV.  4.  Page  336 

DUTIES. 
See  Metals.     Port. 

ECCLESIASTICAL  BENEFICE. 
See  Annuity,  3. 

EJECTMENT. 

See  Evidence,  11.    Landlord 
AND  Tenant,  2. 

1.  By  statute  11  G.  4.  c.lxx.  the 
Hungerford  Market  Company  are 
empowered  to  purchase  certain 
property,  and  the  leases,  &c.  of 
premises  on  it ;  and  the  les- 
sees and  tenants  for  years  or  at 
will  are  to  give  up  possession  at 
three  months*  notice,  but  com- 
pensation is  to  be  made  to  any 
such  tenant  required  to  quit  be- 
fore the  expiration  of  his  term. 
Sect.  19.  provides,  that  all  tenants 
for  years,  from  year  to  year,  or  at 
will,  <<  who  shall  sustain  any  loss, 
damage,  or  injury  in  respect  qfanv 
interest  tohatsoever  Jbr  good'toill, 
improvements,  tenants'  fixtures,  or 
otherwise,  xiohich  they  noto  enjoy^ 
by  reason  of  the  passing  of  this 
act,"  shall  be  entitled  to  compen- 
sation, to  be  assessed,  if  necessar)', 
by  a  jury. 
A  tenant  from  year  to  year  was 


ejected  by  the  company,  but  re- 
ceived a  regular  half«3'ear's  .  no- 
tice to  quit.  It  appeared  that  she 
had  been  many  years  in  posses- 
sion; and  that  the  tenancy  was 
not  likely  to  have  been  deter- 
mined if  the  act  had  not  passed : 
Held,  that  she  was  entitled  to 
compensation  for  the  marketable 
interest  which  she  had  in  the  pre- 
mises at  the  time  when  the  act 
passed ;  and  that  the  g(K)d-will  of 
premises,  though  on  so  uncertain 
a  tenure,  was  protected  by  the  act 
as  an  interest  which  would,  prac- 
tically, have  been  valuable  as  be- 
tween the  tenant  and  a  purchaser, 
though  it  was  not  a  legal  interest 
as  against  the  landlord. 

Otherwise,  where  the  tenancy 
was  from  year  to  year,  determin- 
able at  three  months'  notice  end- 
ing with  the  year,  and  with  a 
stipulation  against  underletting 
without  leave. 

In  a  case  said  to  come  within 
the  protection  of  the  act,  where 
the  company  had  brought  eject- 
ment, the  Court  refused  to  stay 
proceedings  '  till  compensation 
should  be  made,  or  a  jury  sum- 
moned. Ex  parte  Farloto,  in  the 
Matter  of  the  Hungerford  Market 
Company,  E.  1  W.  4.      Page  341 

2.  In  ejectment  by  a  mortgagee,  the 
mere  fact  of  his  "having  received 
interest  on  the  mortgage  down  to 
a  time  later  than  the  day  of  the 
dlcmige  in  the  declaration,  does 
not  amount  to  a  recognition  by 
him  that  the  mortgagor  or  his 
tenant  was  in  lawful  possession  of 
the  premises  till  the  time  when 
such  interest  was  paid,  and,  con- 
sequently, is  no  defence  to  the 
ejectment.  Doe  dem.  Rogers  and 
Wife  V.  Cadwallader,  T.  1  W.  4. 

Page  473 

3.  In   1772  a  term  of  1000  years 
was  created  by  deed,  for  the  pur- 
pose of  securing  a  sum  of  5000/. ; 
and  in  1787|  the  principal  and  in- 
terest 
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released,*'  &c.  because  the  release 
passed  nothing  but  what  the  re- 
leasor had  at  the  time,  and  A,  had 
not  the  legal  title  in  the  premises 
at  the  time  when  the  release  was 
made. 

Held,  Sdly,  that  this  case  did 
not  fall  with  the  rule,  that  a  mort- 
gagor cannot  dispute  the  title  of 
his  mortgagee,  because  C.  claimed 
as  a  purchaser  for  a  valuable  con- 
sideration without  notice,  a  legal 
interest  which  was  not  in  A.  at  the 
time  of  the  mortgage  to  B.^  A. 
had  then  only  an  equitable  inter- 
est, which  passed  to  B.^  whose 
title  as  to  that  was  not  disputed. 
Iti^htf  on  the  Demise  of  Jefferys, 
v.Bucknell,  E.  1  W.^.  Page  *278 
2.  A  company  were  empowered  by 
act  of  parliament  to  carry  on  cer- 
tain works,  and  the  committee 
were  authorized  to  make  calls  for 
money  upon  the  proprietors,  not 
exceeding  10^.  per  share,  from 
time  to  time  as  -they  should  find 
necessary,  so  that  no  calls  should 
be  made  at  the  intervals  of  less 
than  two  months  from  each  other. 
None  of  the  powers  of  the  act 
were  to  be  put  in. force  till  33,500/. 
were  subscribed.  The  committee 
began  the  works  before  that  sum 
was  subscribed,  and  made  a  single 
order,  calling  on  the  proprietors 
for  several  payments  of  loi^.  each, 
to  be  made  at  intervals  of  two 
months. 

A  subsequent  act  recited,  that 
the  capital  of  33,500/.  had  not 
been  subscribed ;  that  the  com- 
pany had  proceeded  in  the  works, 
incurred  debts,  &c.,  and  that  a 
certain  sum  was  due  from  de- 
faulters in  the  payment  of  calls. 
It  provided  for  carrying  on  the 
works,  and  for  making  further 
calls;  and  it  enacted,  that  .the 
powers,  &c.  of  the  former  act 
(except  where  expressly  altered) 
should  remain  vested  in  the  com- 
pany, though  the  33,500/.  bad  not 
been  subscribed. 


In  an  action  by  the  company 
against  one  of  the  committee  for 
money  due  on  some  of  the  calls 
made  as  above  mentioned,  others  of 
which  he  had  paid :  Held,  that  the 
calls  being  made  all  at  one  time, 
were  irregular ;  that  they  were  not 
ratified  by  the  mention  of  them  in 
the  second  statute,  as  it  could  not 
be  presumed,  in  the  absence  of 
any  expression  to  such  effect,  that 
the  legislature,  when  passing  that 
act,' was  apprized  of  their  having 
been  improperly  made ;  and  that 
the  defendant  was  not  estopped 
by  having  joined  in  making  the 
calls,  or  by  his  payment  of  part  of 
them,  from  disputing  their  vali- 
dity; for  that,  the  calls  being 
against  law,  no  person  could  com- 
plain of  having  been  misled  into  a 
compliance  with  them  by  the  de- 
fendant's conduct  or  admissions. 
The  Stratford  and  Moreton  Rail" 
toay  Company  v.  Stratton^  T* 
1  ^.4.  Page  518 

3.  An  obligor  sued  on  a  bond  re- 
citing a  certain  consideration,  is 
estopped  from  pleading  that  the 
consideration  was  different,  unless 
he  can  make  it  appear  by  his  plea 
that  the  whole  transaction  was 
fraudulent  or  unlawful.  Hiil  v. 
The  Proprietors  of  the  Manchester 
and  Saiford  Water  Works,  T. 
1  fT.  4.  .  544 


EXECUTION. 

See  Procedendo,  1.     Sheriff,  1. 
Arbitrament,  2. 


EVIDENCE. 

See  Indictment,  2.    Vendor  and 
Vendee,  4. 

1.  The  plaintiff  declared  in  trespass 
for  breaking  his  close,  and  set  out 
the  close  by  abuttals.  The  de- 
fendant justified,  alleging,  that  the 
said  close  in  which,  &c.  was  part 
of  an  allotment  of  six  acres  made 
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by  commisBioners  duly  authorized, 
for  certain  purposes,  in  execution 
of  which  he  entered.  Plaintiff 
denied  that  the  said  close  in 
which,  &c.  was  part  of  the  six 
acres  in  the  plea  supposed  to  have 
been  allotted:  and  thereupon  is- 
sue was  joined.  It  appeared  that 
the  close  set  out  by  abuttals  was 
not  at  all  within  the  allotment,  but 
that  the  part  in  which  the  actual 
trespass  occurred  was  within  it : 
Held,  that  the  justification  was 
made  out.  Bassett  v.  Mitchell  and 
Smith,  E.  1  W.  4.  Page  99 

2.  Plaintiffs  agreed  to  purchase  of 
defendants  '*  about  300  quarters, 
more  or  less,''  of  foreign  rye  ship- 
ped on  board  the  A.  E*  at  Ham» 
burgh,  at  a  certain  price,  subject 
to  the  vesseFs  safe  arrival  with 
the  goods  on  board,  and  being 
unsold  at  Hamburgh,  The  ship 
brought  S50  quarters,  and  defend- 
ants refused  to  deliver  any  part 
unless  plaintiffs  would  accept  the 
whole.  The  plaintiffs  abandoned 
the  contract,  and  brought  an  ac- 
tion to  recover  back  a  sura  of 
money  which  they  had  paid  for 
300  quarters :  Held  by  Lord  2>n- 
terden  C.  J.  and  Littledale  J.,  that 
by  the  words  *' about"  and 
**  more  or  less,'*  the  parties  could 
not  be  taken  to  have  contemplated 
so  large  an  excess  as  fifty  over 
300  quarters;  by  Parke  J.  and 
Patteson  J,,  that  at  all  events  it 
lay  on  the  defendants  to  shew  that 
such  an  excess  above  the  quantity 
named  was  in  contemplation  ;  and 
if,  from  the  obscurity  of  the  con- 
tract, they  were  unable-  to  do  so, 
their  defence  failed. 

Semble,  that  evidence  of  mer- 
cantile men  as  to  the  effect  of  the 
words  "  about,"  and  **  more  or 
less  "  in  such  a  contract,  was  not 
admissible.  Cross  and  Another  v. 
Eglin  and  Another^  E.  1  fV.  4. 

106 

2.  In  an  action  against  a  coach  pro- 


prietor for  negligence,  it  appeare 
that  the  plaiatiff^s  leg  was  thereb 
broken  in  the  county  of  O.,  wber 
she  remained  some  time ;  but  b< 
fore  she  was  fully  recoirered  she  re 
moved  to  the  county  of  fK,  when 
medical  attendance  became  neces 
sary,  and  expense  was  conse 
quently  incurred  : 

Held,  that  the  inconvenience 
suffered,  and  expense  incurred, 
by  the  plaintiff  in  the  county  of 
IV.,  was  material  evidence  of  a 
matter  in  issue  within  the  mean- 
ing of  the  undertaking  given  by 
the  plaintiff  in  answer  to  a  motion 
to  change  the  venue.  Curtis  and 
Wife  V.  Drinkwater,  E.  I  W.4, 

Page  169 
3.  A  farmer  and  grazier  had  fre- 
quently, before  September  1825, 
when  the  new  bankrupt  act  6G.^ 
c.  16.  came  into  operation,  and  in 
some  few  instances  after,  pur- 
chased cattle  with  a  view  to  re- 
sale, and  not  for  the  purpose  of 
his  farm.  A  commission  of  bank- 
rupt having  issued  against  him 
after  September  1825,  it  was  held, 
in  an  action  brought  to  try  the 
validity  of  the  commission,  that 
the  acts  of  buying  before  that 
period  were  admissible  in  evidence 
to  explain  the  quality  of  the  sub- 
sequent acts. 

The  forty-fourth  section  of  the 
6  G.  4.  c.  16.  does  not  entitle  as- 
signees of  a  bankrupt,  on  a  verdict 
found  for  •  them,  to  double  costs : 
and  where  one  of  the  defendants 
was  in  fact  the  messenger  under 
the  commission,  but  it  was  not 
proved  or  admitted  at  the  trial 
that  he  acted  under  a  warrant  from 
the  commissioners ;  it  was  held, 
that  he  must  be  taken  to  have 
acted  in  aid  of  the  assignees  only, 
and,  therefore,  that  he  was  not 
entitled  to  double  costs.  Worth 
and  Another  v.  Buddy  E.  1  W.  4. 

172 
4*  Oq  appeal  against  an  order  of  re- 
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moral,  the  appellants,  to  shew  that 
.  the  pauper  served  more  than  forty 
days  as  an  apprentice  in  the  re- 
spondent parish,  with  the  assent 
o£  his  master,  produced  a  written 
paper,  purporting  to  certify  that 
the  father  of  the  pauper  agreed  to 
give  hk  master  8«.  for  the  term 
of  his  apprenticeship :  Held,  that 
there  being  nothing  to  shew  that 
the  value  of  the  subject-matter  of 
the  agreement  was  20/.,  it  did  not 
require  a  stamp.  The  King  v. 
The  Inhabitants  of  Enderby^  E. 
IIV.^  Page  205 

5.  In  assumpsit  on  the  warranty  of 
a  horse,  the  consideration  stated, 
for  the  warranty  was,  that  the 
plaintiff  would  purchase  the  horse 
for  631.;  but  the  consideration,  as 
proved,  was,  that  the  plaintiff 
would  pay  that  sum,  and  if  the 
horse  was  lucky,  would  give  the  de- 
fendant  5/.  more,  or  the  buying  of 
another  horse :  Held,  no  variance, 
the  conditional  promise  omitted  in 
the  declaration  being  too  vague 
to  be  legally  enforced,  and  not 
amounting  in  point  of  law,  to  a 
promise.  Guthing  v.  Lynn,  E, 
1  ^.4.  232 

6.  A  person  who  pays  the  highway 
rate  within  a  parish,  is  not  ren- 
dered a  competent  witness  by  the 
54  G.  S.  c,  170.  «.9.  upon  the  trial 
of  an  issue,  whether,  within  that 
parish,  there  was  a  custom  that  all 
persons  residing  therein,  whose 
duty  it  is  to  cause  the  highways 
witnin  the  parish  to  be  repaired, 
may  take  shingle  from  the  sea- 
beach  for  the  purpose  of  such 
repair,  the  custom  not  being  a 
matter  relating  to  ratio  or  cesses 
within  the  meaning  of  the  act. 
Oxenden,  Bart.f  v.  Palmer^  E. 
1  IV.  4f.  286 

7.  Upon  the  trial  of  an  issue  in  pro- 
hibition, whether  the  usurpation 
of  office  in  a  quo  warranto  inform- 
ation mentioned  was  committed 
out  of  the'  jurisdiction   of  the 


countj  palatine,  and  within  that 
of  the  city,  of  Chester ;  a  docu- 
ment from  the  remembrancer's 
office  of  the  Court  of  Exchequer 
was  produced,  purporting  to  be  a 
decree  made,  (after  hearing  of  a 
complaint  made  against  the  citi- 
zens of  Chester^  and  their  answer,) 
by  the  Lord  High  Treasurer  of 
England,  the  Chancellor  of  the 
Exchequer,  the  Chief  Baron,  and 
the  Under-treasurer,  with  the  ad- 
vice and  assent  of  a  Queen's  Ser- 
jeant, and  the  Queen's  Attorney 
and  Solicitor  General,  and  others 
of  the  same  court :  Held,  that  this 
document  was  not  admissible  in 
evidence  as  a  decree,  because  it 
was  not  a  decree  of  the  Court  of 
Excehequer,  nor  of  any  court 
known  to  the  law  at  the  time  when 
it  purported  to  have  been  made ; 
nor  as  an  award,  because  there 
appeared  no  voluntary  submission 
of  parties ;  nor  as  evidence  of  re- 
putation, because  the  parties  mak- 
ing the  decree  had  no  knowledge 
of  the  subject,  except  that  which 
they  derived  in  the  course  of  the 
proceeding.  Rogers  v.  Wood  and 
Another,  E.  1  IV.  Af.        Page  345 

8.  A  tenement  consisting  of  a  dwell- 
ing house  and  thirty-two  acres  of 
land,  was,  since  the  6  G.  4.  c.  57., 
hired  and  occupied  for  a«year,  at 
an  annual  rent  of  20/.,  and  a  year's 
rent  paid.  Twenty-seven  acres  of 
the  land  were  situate  in  the  town- 
ship of  M,  and  five  acres  within 
that  of  P, :  Held,  that  evidence 
was  admissible  to  shew  how  much 
of  the  entire  annual  rent  of  20/. 
was  paid  in  respect  of  the  land  in 
N.  The  King  v.  The  Inhabitants 
of  Pickering,  E.  1  W.^.  267 

9.  On  the  trial  of  an  action  at  law,  a 
copy  of  a  letter  referred  to  by  the 
plaintiff  in  his  answer  to  a  bill  in 
Chancery,  the  original  of  which, 
instead  of  being  filed  in  the 
Master's  office,  had,  by  consent  of 
the  partiesi  been  deposited  for  in- 
spection 
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■pection  nith  the  plaintiff's  clerk 
in  court,  is  sdmissible  in  evidence 
on  tiie  part  of  the  defendant, 
without  reading  the  answer  in 
Chancery.  Long  v.  Champion,  E. 
1  IV.  4.  Page  284 

10.  A  person  who  has  purchased  a 
horse  warranted  sound,  sold  it 
again,  and  then  re-purchased  it, 
cannot,  on  discovering  tliat  the 
horse  was  unsound  when  first  sold, 
require  the  original  vendor  to  take 
It  back  again ;  nor  can  he,  by 
reason  of  the  unsoundness,  resist 
an  action  by  such  vendor  for  the 
price.  But  he  may  give  the  breach 
of  warranty  in  evidence  in  reduc- 
tion of  damages.  Street  v.  Blai/, 
r.lW.+.  456 

11.  The  servant  of  a  party  who  had 
been  bargaining  for  the  purchase 
of  a  chattel,  came  to  the  owner 
and  said,  that  his  mastei'  desired 
to  look  at  it,  and  would  keep  it  if 
approved  of.  The  chattel  wi 
consequence  delivered  to  the 
vantt  but  was  neither  purchased 
nor  returned.  Trover  was  brought 
agaiost  the  servant:  Held,  that 
the  master  was  a  competent  wit- 
ness to  prove  in  defence,  that  the 
message  had  been  delivered  by 
his  authority,  and  the  chattel  re- 
ceived and  kept  by  him.  Gri/Hs 
V.  Daviet,  T.  1  rr.4.  514 

12.  It  is  a  good  defence  to  an  action 
against  a  sheriff  or  gaoler  for  an 
escape,  that  he  discharged  the 
prisoner  from  custody  by  virtue  of 
an  order  of  tlie  insolvent  debtors' 
court ;  he  need  not  shew  that  the 
proceedings  upon  which  tlie  order 
IB  grounded  were  properly  taken, 
or  that  the  insolvent  was  within 
the  walls  of  a  prison  when  he  pe- 
titioned for  his  discharge.  Sqffrrif 
\.  Jones,  T.  1  W.*.  598 

IS.  L'pon  a  question  as  to  the  settle- 
ment of  Elizabeth,  the  wife  of  C, 
the  respondents  proved  by  the  tes- 
timony of  C,  his  marriage  with  the 
pauper  in  1829.    The  appellants, 
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15.  Edxoard  Gore,  by  his  will,  made 
in  February  1801,  devised  all  his 
manor,  or  reputed  manor  of  Bar- 
row  Minchin,  in  the  county  of 
Somerset^  with  the  mansion  house, 
called  Barroto  Courts  thereunto 
belonging,  and  the  park,  and  also 
all  his  freehold  messuages,  lands, 
tenements,  and  hereditaments 
thereunto  belongings  situate  in  the 
parish   of   Barrow   Minchin  and 

'  Barrow  Gurney  to  trustees  to  the 
use  of  his  eldest  son  W.  G.  Lang* 
ton,  for  twenty  years  from  tne 
day  of  the  testator's  death,  and 
after  the  determination  of  that 
estate^  to  the  use  of  the  first  and 
other  sons  of  the  testator's  younger 
son,  Charles  Gore,  in  tail  male, 
remainder  to  testator's  grandson, 
«/•  G.  Langton,  and  his  sons  in 
tail  male:  and  he  directed  that 
the  persons  so  taking  these  estates 
in  tail  male,  should  assume  and 
use  the  name  of  Gore,  He  then 
disposed  of  other  parts  of  his  real 
property,  situate  in  various  coun- 
tiesy  and  among  other  legacies, 
he  bequeathed  to  his  executors 
all  arrears  of  rent  duejrom  any 
tenants  of  his  estates  in  the  parish 
of  Barrow,  to  be  laid  out  upon  the 
iarms,  &c.,  appurtenant  thereto ; 
and  he  charged  his  said  estate  at 
Barrow  with  certain  annuities. 
He  bequeathed  the  residue  of  his 
personal  property  to  his  son 
Charles  Gore.  It  appeared  mani- 
festly from  the  whole  of  the  will, 
that  his  intention  was  to  dispose 
thereby  of  all  his  real  estate.  The 
testator  died  in  March  1801. 

The  estate  and  manor  of  Bar-- 
row  had  been  in  the  testator's 
family  for  several  generations.  In 
October  1800,  he  purchased  a  farm 
and  premises,  which  adjoined  to, 
and  were  in  some  parts  inter- 
mixed with  the  Barrow  estate, 
and  which  were  situate  in  the 
parish  of  Barrow  Minchin  and 
Barrow  Gurney.  That  parish 
Vol.  II. 


contained  two  hamlets^  Barrow 
Minchin  and  Barrow  Gumey. 

The  manor  of  Barrow  Minchin 
was  a  reputed  manor  without 
courts,  quit  rents,  or  freehold 
tenants.  It  extended  beyond  the 
hamlet  of  the  same  name,  and 
comprised  lands  in  the  other 
hamlet.  The  gamekeeper  of  the 
manor  of  Barrow  Minchin  had 
been  in  the  habit  of  shooting  OTer 
the  lands  in  question  for  several 
years  before  and  after  they  were 
purchased  by  the  testator,  both 
m  the  time  of  the  testator  and  of 
the  defendant. 

The  testator,  upon  the  mar- 
riage of  his  eldest  son,  had  settled 
upon  him  considerable  estates  at 
a  distance  from  Barrow  Court* 
The  son  acquired  also  property 
by  his  wife,  whose  name  (Lang* 
ton)  he  took ;  and  upon  his  mar- 
riage he  fixed  his  residence  upon 
one  of  the  estates  so  acquired,  at 
a  distance  from  Barrow  Court* 

On  ejectment  brought  by  M.G.f 
son  of  Charles  Gore,  the  second 
son  of  the  testator,  to  recover  the 
farm  and  premises  purchased  by 
the  testator  in  1800,  Held  (on  a 
special  case  submitted  to  the 
Court)  first,  that  the  date  of  the 
purchases,  the  situation  of  the 
lands  in  question,  the  fact  of  fFt/- 
liam  Gore  Langton  being  eldest 
son  of  the  testator,  and  having 
married  a  lady  of  fortune,  and 
taken  her  surname,  and  that  the 
ancient  seat  of  the  Gore  family 
was  at  Barrow,  the  eldest  son 
residing  at  another  place,  were 
admissible  in  evidence  to  explain 
the  intention  of  the  testator. 

Held,  secondly,  that  as  the  in- 
tention of  the  testator  appeared 
manifest  from  the  whole  of  the 
will  (if  the  words  **  thereunto  be- 
longing "  had  not  been  in  it),  that 
the  lands  in  question  should  pass 
as  part  of  his  Barrow  estate,  and 
as  a  jury  might  have  inferred 
3T  from 
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from  the  fact  of  the  gamekeeper 
of  the  manor  having  shot  over  the 
lands  in  question,  that  they  were 
within  the  limits,  and  part  of,  the 
manor;  and  it  was  lefl  to  the 
Court  to  draw  such  conclusions 
as  a  jury  might  have  drawn;  the 
worcU  thereunto  belonging  might 
be  understood  to  mean,  in  a 
popular  sense,  at  least,  "  situate 
within  the  manor;"  and  con- 
sequently, that  the  land  in  ques- 
tion passed  by  the  will.  Doe 
dem.  Gore  v.  Langton^  T.  1  W,  4. 

Page  680 

16»  A,t  being  taken  before  a  justice 
of  peace  to  be  bailed,  the  defend- 
ant's attorney  objected  that  the 
justice  had  no  power  to  bail  him. 
A  letter,  proved  to  have  been 
written  by  a  judge's  clerk,  pur- 
porting to  be  by  authority  of  the 
judge,  but  without  proof  of  such 
authority,  was  given  in  evidence 
for  the  purpose  of  shewing  that 
the  justice  was  induced  by  such 
letter  to  bail  A,:  Held,  that  the 
letter  was  admissible  for  that  pur- 
pose. An  affidavit  made  by  the 
attorney's  clerk  was  put  in,  as 
'shewing  that  those  who  con- 
ducted the  prosecution  had  taken 
means  to  prevent  a  person  be- 
coming bail  for  A.  This  was 
held  to  be  admissible,  without 
calling  the  clerk  to  prove  an 
authority  from  his  master  to  make 
the  affidavit.  Taylor  v.  Williams 
(in  error),  M.  2  W.  4.  845 

17.  By  the  6  G.  4.  c.  94.  s.  2.  «*  any 
person  intrusted  with  and  in  pos- 
session of  any  bill  of  lading,  In- 
dia warrant,  &c.,  shall  be  deemed 
the  true  owner  of  the  goods,  &c., 
therein  described,  so  far  as  to 
give  validity  to  any  contract  en- 
tered into  by  such  person  for  the 
sale  of  the  said  goods,  or  for  the 
deposit  or  pledge  thereof,  as  a 
security  for  any  money  or  nego- 
tiable instrument  advanced  or 
given  upon  the  faith  of  such  do- 


cuments." A.,  the  owner  of  cer- 
tain East  India  indigo  warrants, 
intrusted  them  to  a  broker,  with- 
out any  authority  to  pledge  or 
sell.  The  broker  pledged  them 
to  B.  In  an  action  brought  by 
A.  against  B.  for  the  proceeds 
of  the  goods,  the  broker  being 
called  as  a  witness  for  the  plain- 
tiff, stated,  that  he  parted  with 
the  warrants  to  the  defendant, 
under  a  contract,  which  was  in 
writing :  Held,  that  a  defendant, 
seeking  to  avail  himaelf  of  the 
statute,  must  prove  his  contract 
with  the  broker,  and  consequently 
that  it  was  incumbent  on  B.  to 
produce  the  written  agreement 
Evans  v.  Truman  and  Otherst  M» 
2W.^.  Page  886 

18.  At  the  trial  of  an  ejectment, 
where  there  is  no  doubt  as  to  the 
identity  of  the  premises  sought  to 
be  recovered,  and  those  for  which 
the  tenant  defends,  the  lessor  of 
the  plaintiff  is  not  required  to 
produce  the  consent  rule.  Doe 
dem.  Graves  v.  Raby,  M.  2  W.^ 

EXECUTOR. 
See  Practick,  11. 

1.  The  administrator  of  a  husband 
who  survived  his  wife,  and  died 
without  taking  out  administratioa 
of  her  effects,  cannot  recover  her 
choses  in  action.  For  that  pur- 
pose administration  must  be  taken 
out  to  the  wife.  BetUy  Adminis- 
trator, v.  Kimpton^  E.  1  W.  4.  273 

2.  An  executor  de  son  tort,  may, 
afler  action  brought  by  a  simple 
contract  creditor,  pay  a  spedalty 
debt,  and  plead  the  payment  of 
that  debt  in  bar  of  action.  Oxen' 
ham,  Gent.,  One,  Sfc^,  v.  Clappf 
Executrix,  E.  1  fT.  4.  :j09 

EXECUTORY  CONTRACT. 

See  Vbmdor  and  Vendjsx,  6. 

FARMER. 


FINE. 
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FARMER. 
See  Bankrupt,  2. 

FEE. 
See  Devise,  2.  4.  5. 

FEME  COVERT. 
See  Assumpsit,  3. 

FINE. 
See  Stamp,  3. 

1 .  A  copyhold  estate  was  vested  in 
fourteen  trustees,  and  by  a  decree 
of  the  Court  of  Chancery,  made 
in  a  suit  to  which  the  lord  of  the 
manor  and  the  trustees  for  the 
time  being  were  parties,  it  was 
ordered,  that  when  at  any  time 
the  number  of  the  trustees  should 
be  reduced  to  five,  the  lord  should, 
with  the  approbation  of  a  master 
in  chancery,  nominate  nine  others 
to  be  added  to  the  five,  to  whose 
use  a  new  surrender  should  be 
made,  and  that  the  lord  should 
admit  them  on  paying  a  reason- 
able fine.  The  annual  value  of 
the  estate  was  1000^. : 

Held,  that  5657/.  19^.  was  an 
unreasonable  fine. 

Sembkj  that  a  fine  on  the  ad- 
mission of  a  number  of  joint 
tenants  ought  never  to  exceed 
four  years'  improved  value;  and 
that  the  proper  mode  of  assessing 
the  fine  m  the  first  instance  is  to 
take  for  the  first  life,  two  years' 
improved  value;  for  the  second 
life,  one  half  of  the  sum  taken  for 
the  first;  and  for  the  third  life, 
one  half  the  sum  taken  for  the 
second;  and  so  on.  Wilson^ 
Bart.y  V.  Hoare  and  Others^  £• 
1  W.  4.  Page  350 

S.  A  fine  was  levied  of  thirty  mes- 
suages, forty  cottages,  and  four 
acres  of  land.  In  the  deed  to 
lead  the  uses,  the  premises  were 


described  as  a  piece  of  ground 
containing  so  many  feet  in  length 
and  breadth,  and  **  all  those  se- 
veral messuages,  dwelling-houses, 
tenements,  warehouses,  shops, 
coach-houses,  and  all  and  singular 
erections  and  buildings  whatso- 
ever, erected  and  built  upon  the 
said  piece  of  ground."  When  the 
fine  was  levied  there  were  on  the 
piece  of  ground  two  or  three  cot- 
tages, and  forty-nine  dwelling- 
houses;  and  there  was  the  same 
number  of  each  when  the  eject- 
ment was  afterwards  brought  for 
the  premises  on  behalf  of  parties 
claiming  by  virtue  of  the  fine : 

Held,  that  as  the  whole  num- 
ber of  buildings  claimed  did  not 
exceed  the  number  of  the  mes- 
suages and  cottages  named  in  the 
fine,  and  the  intention  evidently 
was,  that  all  should  pass,  the  titfe 
of  the  lessors  of  the  plaintiff  was 
well  sustained  by  such  fine. 

A  fine  may  be  levied  of  a  cot- 
tage, eo  nomine,  and  a  messuage 
will  pass  by  that  name.  Doe 
dem.  of  Young  v*  Soutkeron^  T» 
1  W.  4.  Page  628 

FLY  BOAT. 
See  Trespass. 

FOOT-PATH. 
See  Rats,  1. 

FOREIGN  JUDGMENT. 
See  Bill  ov  Exchakob,  10. 

In  order  to  render  a  foreign  void, 
on  the  ground  that  it  is  contrary 
to  the  law  of  the  country  where 
it  was  given,  it  must  appear 
clearly  and  unequivocally  to  be 
so.  Where  the  law  of  a  foreign 
country  required,  that  in  a  suit 
instituted  against  an  absent  party 
the  proceedings  should  be  served 
upon  the  King's  Attomev  Gene- 
ral; but  it  was  not  provided  that 
ST  S  th« 
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the  Attorney  General  should  com- 
municate with  the  absent  party: 
Held,  that  such  law  was  not  so 
contrary  to  natural  justice,  as  to 
render  void  a  judgment  obtained 
against  a  party  who  had  resided 
within  the  jurisdiction  of  the 
Court  at  the  time  when  the  cause 
of  action  accrued,  but  had  with- 
drawn himself  before  the  proceed- 
ings were  commenced.  Becquet 
and  Others  v.  Mart/  Mac  Carthy, 
Sfc,  M.  2  W.  4.  Page  951 

FREIGHT. 
Set  Insurance,  2. 

<JUARDIANS  OF  THE  POOR. 
See  Corporation,  2. 

GOODS    SOLD    AND    DELI- 
VERED. 

See  Assumpsit,  2. 

HAWKER  AND  PEDLAR. 

A  hawker's  licence  does  not  give 
the  privilege  of  selling  goods  in  a 
borough,  where,  by  a  by-law  made 
pursuant  to  charter  and  ancient 
custom,  strangers  are  not  per- 
mitted to  trade.  Simson  v.  Moss^ 
T.  1  fV.  4.  543 

HIGHWAY. 

1.  By  the  general  highway  act 
ISG.S.  C.78.  5.64.,  the  Court 
before  which  any  indictment  for 
non-repair  of  a  road  is  tried,  may 
award  costs  to  the  prosecutor  if 
the  defence  appear  to  have  been 
frivolous,  or  to  the  defendant,  if 
it  appear  that  the  prosecution  was 
vexatious.  This  section  applies 
only  to  cases  tried  in  the  ordinary 
course;  and  where  on  an  indict- 
ment removed  by  the  defendant 
by  certiorari,  the  Court  above  had 
ordered  a  new  trial,  and  the  pro- 


secutors costs  of  both  trials 
abide  the  event ;  it  was  held  tli 
this  special  rule  took  away  t 
authority  of  the  Judge  to  ccrti 
in  favour  of  the  defendant.  7 
King  V.  The  Inhabitants  of  St 
Mitch,  E.  \W.^.  Page  If 

2.  An  order  of  justices  for  divertin 
a  highway  and  stopping  up  a  pai 
of  it,  described  the  highway  b 
termini,  and  by  reference  to 
plan;  the  part  to  be  stopped  u 
was  described  as  so  many  yard 
of  the  said  highway,  lying  bet  wee 
certain  letters  on  the  plan,  an 
coloured  blue.  Notice  was  put 
lished  (pursuant  to  the  statut 
bS  G.  3.  c.  68.)  of  the  order  hav 
ing  been  made;  but  the  notio 
had  no  plan  annexed,  and  merel; 
described  the  road  by  termini,  sou 
the  part  to  be  stopped  up  as  « 
many  yards  of  such  road : 

Held,  (LittledaU  J.  dubitante 
that  the  order  explained  by  a  plai 
annexed,  was  good ;  but  (pc 
totam  curiam),  that  the  notice  wt 
insufficient.  The  King  v.  Home 
and  Roupell,  E.  1  fT.  4.  15 

3.  A  person  who  pays  highway  rat 
within  a  parish,  is  not  tendered  i 
competent  witness  by  the  54  G.  S 
c.  1 70.  s.  9.  upon  the  trial  of  an  issue 
4rhether,  within  that  parish,  then 
is  a  custom  that  all  persons  re 
siding  therein,  whose  duty  it  is  t< 
cause  the  highways  within  tb< 
parish  to  be  repaired,  may  taki 
shingle  from  the  sea-beach  for  thi 
purpose  of  such  repair ;  the  cua 
torn  not  being  a  matter  relating  u 
rates  or  cesses  within  the  meanio| 
of  the  act.  Oxenden^  Bart,  f 
Palmer,  E.  1  JRT.  4.  2» 

HUNGERFORD  MARKET 
COMPANY. 

By  statute  11  G.  4.  c.  Ixx.  the  Hum 
gerford  Market  Company  are  em 
powered  to  purchase  certaii 
property,  and  the  leases,  &e.  o 

premise 
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premises  on  it ;  and  the  lessees  and 
tenants  for  years  or  at  will  are  to 
give  up  possession  at  three  months' 
notice,  but  compensation  is  to  be 
made  to  any  such  tenant  required 
to  quit  before  the  expiration  of  his 
term.  Sect.  19.  provides,  that  all 
tenants  for  years,  from  year  to 
year,  or  at  will,  *'  who  shall  sus- 
tain any  loss,  damage,  or  injury 
in  respect  of  any  interest  tohatso' 
ever  for  good-wtll,  improvements, 
tenants'  fixtures,  or  otherwise, 
which  they  now  enjoy,  by  reason 
of  the  passing  of  this  act,"  shall 
be  entitled  to  compensation,  to  be 
assessed,  if  necessary,  by  a  jury. 

A  tenant  from  year  to  year  was 
ejected  by  the  company,  but  re- 
ceived a  regular  half-year's  notice 
to  quit.  It  appeared  that  she  had 
been  many  years  in  possession; 
and  that  the  tenancy  was  not 
likely  to  have  been  determined  if 
the  act  had  not  passed :  Held, 
that  she  was  entitled  to  compen- 
sation for  the  whole  marketable 
interest  which  she  had  in  the  pre- 
mises at  the  time  when  the  act 
passed ;  and  that  the  good-will, 
though  of  premises  on  so  uncer- 
tain a  tenure,  was  protected  by  the 
act  as  an  interest  which  would, 
practically,  have  been  valuable  as 
between  the  tenant  and  a  pur- 
chaser, though  it  was  not  a  legal 
interest  as  against  the  landlord. 

Otherwise,  where  the  tenancy 
was  from  year  to  year,  determin- 
able at  three  months'  notice  end- 
ing with  the  year,  and  with  a 
stipulation  against  underletting 
without  leave. 

In  a  case  said  to  come  within 
the  protection  of  the  act,  where 
the  company  had  brought  eject- 
ment, the  Court  refused  to  stay 
proceedings  till  compensation 
should  be  made,  or  a  jury  sum- 
moned. Ex  parte  Ann  FarlotOy 
in  the  Matter  of  the  Hunserford 
Market  Company^  J^.  1  fK.4. 

Page  S41 


IDIOT. 
See  Settlement  by  Parentage. 

INDENTURE. 
See  Stamp,  2. 

INDICTMENT. 

1.  The  first  count  of  an  indictment 
charged  an  assault  with  intent  to 
ravish ;  the  second  a  common  as- 
sault. The  jury  found  the  de- 
fendant guilty  of  the  misdemeanor 
and  offence  in  the  said  indictment 
specified ;  and  the  Court  adjudged 
him,  for  the  said  misdemeanor, 
to  be  imprisoned  two  years,  and 
kept  to  hard  labour :  Held,  upon 
writ  of  error,  that  the  word  '*  mis- 
demeanor" was  nomen  collectivum ; 
that  the  finding  of  the  jury,  there- 
fore, was  in  e£Pect  that  the  de- 
fendant was  guilty  of  the  whole 
matter  charged  by  the  indictment, 
and,  consequently,  that  the  judg- 
ment was  warranted  by  the  ver- 
dict. The  King  v.  Poxvell,  E. 
1  W.  4.  Page  75 

2.  In  an  action  by  an  attorney  for 
maliciously  and  without  probable 
cause  indicting  him  for  sending  a 
threatening  letter,  it  appeared,  that 
his  clients  having  enquired  of  the 
defendants  as  to  the  truth  of  a  re- 
presentation made  by  a  person 
who  had  offered  to  buy  soods  of 
them,  the  defendants  replied,  that 
they  would  not  be  responsible  for 
the  debt,  bu€  believed  the  person 
had  the  employment  he  repre- 
sented. The  goods  were  then 
supplied  to  him.  His  represent- 
ation turned  out  to  be  false,  and 
the  plaintiff,  by  direction  of  his 
clients,  wrote  a  letter  to  defend- 
ants, demanding  payment  of  them 
of  the  price  of  the  goods  obtained 
from  his  clients  through  the  de- 
fendant's representation,  and  stat- 
ing, that  the  circumstances  made 
it  incumbent  on  his  clients  to 
bring  the  matter  under  the  notice 

ST  3  of 
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of  the  public,  if  the  defendants 
did  not  immediately  discharge  the 
amount ;  that  he  had  instructions 
to  adopt  proceedings  if  the  matter 
were  not  arranged  in  the  course 
of  the  morrow ;  and  that  as  those 
measures  would  be  of  serious  con- 
sequence to  the  defendants,  he 
hoped  they  would  prevent  them 
by  attention  to  his  letter.    The 
defendants  were  then  summoned 
before  a  magistrate,  to  answer  a 
charge  of  obtaining  goods  under 
fdse    pretences*      The    plaintiff 
served  the  summons  and  attended 
with  his  clients,  and  the  complaint 
was  dismissed.     The  defendanu 
afterwards  indicted  the   plaintiff 
for  sending  a  threatening  letter 
contrary  to  the  7  &  8  G.  4.  c.  29. 
s.S,f  and  he  was  acquitted.    On 
the  trial  in  this  action,  the  Judge, 
without  leaving  any  question  to 
the  jury,  ;decided  that  there  was 
reasonable,  and  probable  cause  for 
preferring  the  indictment : 

Held,  that  that  decision  was 
correct,  and  that  the  evidence  did 
not  raise  a  question  of  fact  for  the 
jury,  whether  the  defendants  bon& 
fide  believed  that  they  had  a  rea- 
sonable cause  for  indicting,  but 
a  pure  question  of  law  for  the 
Judge,  whether  the  defendants 
had  such  reasonable  cause.  Black' 
Jbrdt  Genu  One,  S^c.  v.  Dod^  E. 
1  fK.4.  Page  179 

S.  The  act  9G.4.  c.  41.  provides, 
that  no  person  (not  a  paririi  pa- 
tient) shall  be  taken  into  any 
house  for  the  reception  of  lunatics, 
without  a  certificate  of  two  me- 
dical practitioners,  containing  cer- 
tain particulars.  Sect.  30.  enacts 
that  any  person  who  shall  knotv- 
ingly  and  with  intention  to  deceive, 
sign  any  such  certificate  untruly 
setting  forth  such  particulars,  shall 
be  guilty  of  a  misdemeanor ;  and 
likewise  that  any  physician,  sur- 
geon, &c.  who  shall  sign  any  such 
certificate  toithout  having  visited 
imd  personally  examineathe  pa-- 


iient,  shall  be  guilty  of  a  misd 
meaner.  An  indictnaent  charge 
that  the  defendant,  a  surgeo 
knomngly  and  with  intention  < 
deceive,  signed  a  certificate  r 
quired  by  the  act,  without  havit^ 
visited  and  personally  examim 
the  patient,  contrary  to  the  statut 
The  jury  negatived  the  intentic 
to  deceive,  and  found  the  defen< 
ant  guilty,  subject  to  the  opinic 
of  the  Court  upon  the  case 
Held,  that  in  the  description  ( 
this  offence,  the  averment  of  i; 
tention  was  surplusage,  and  thi 
such  unnecessary  matter  might  t 
rejected,  as  well  in  an  indictmei 
on  a  penal  statute  as  at  commc 
law.  The  King  V.Jones,  T.\W. 

Page  61 
4.  An  indictment  on  the  statute  7 
8  G.  4.  c.  SO.  s.  S.  for  felonious) 
damaging  warps  of  linen  yar 
with  intent  to  destroy  or  rendi 
them  useless,  need  not  allege  th 
the  warps,  at  the  time  of  the  di 
mage  done,  were  prepared  for,  ( 
employed  in  caniing,  spinnin 
weaving,  &c.  or  otherwise  roam 
facturing  or  preparing  any  good 
or  article  of  silk,  woollen,  line 
&c.  The  Kingy.  Ashton,  T.  1  W. 

INDORSEE. 
See  Bill  of  Exchange,  4. 

INFORMATION. 

1.  The  Court  will  grant  a  rule  for 
criminal  information,  on  the  so 
testimony  of  a  particeps  crimin 
(uncontradicted),  where  the  offen< 
is  against  the  public  interests, ; 
bribery  in  the  election  of  an  aide 
roan,  who  will,  by  virtue  of  tl 
office,  be  a  justice  of  peace.  T 
King  V.  Steward  ana  Others,  1 
1  fT.  4.  1 

2.  An  information  removed  from  tli 
late  court  of  session  at  Chestei 
pursuant  to  1  fT.  4.  c.  S.  i^  4.,  ms 
be  proceeded  upon  in  the  Cooi 
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of  King's  Bench,  though  no  re- 
cognizances have  been  entered 
into  for  prosecuting  with  effect, 
&c.  as  required  in  the  case  of  in- 
formations in  K.  B.  by  4  &  5  ^.  ^ 
M.c.  18.  S.2. 

In  a  case  of  quo  warranto  in- 
formaiions  so  removed,  and  on 
which  subpoenas  had  issued  before 
the  removal,  and  been  disobeyed, 
the  Court  here  refused  to  grant 
attachments,  but  recommended 
fresh  subpoenas.  The  King  v. 
Roberts  and  Others,  E.  1  W.  4. 

Page  63 

INLAND  BILL. 
See  Bill  of  Exchange,  8. 

INNKEEPER. 

An  innkeeper  is  responsible  for  mo- 
ney belonging  to  his  guest.  Kent 
V.  Shuckard,  M.  2  W.  4.  803 

INSOLVENT  DEBTORS' 
COURT,  ORDER  OF. 

See  Sheriff. 

INSPECTION  OF   CORPOR- 
ATION DOCUMENTS. 

See  Corporation,  1. 

INSURANCE. 

1.  A  ship  insured  at  and  from  Liver- 
pool to  Sierra  Leone,  arrived  off 
the  river  Sierra  Leone  where  there 
was  a  regular  establishment  of 
pilots,  about  three  o'clock  in  the 
evening.  The  captain  hoisted  a 
signal  for  a  pilot,  but  no  pilot 
having  come  on  board,  about  ten 
o'clock  at  night  he  attempted  to 
enter  the  river  without  one,  and 
in  so  doing  the  ship  took  the 
ground  and  was  lost.  The  Judge 
left  it  to  the  jury,  whether  the 
captain,  in  entering  without  a  pilot, 
did  what  a  prudent  man  ought 


to  have  done  under  the  circum- 
stances. The  jury  were  of  that 
opinion,  and  found  for  the  plain- 
tiff. On  motion  for  a  new  trial 
on  the  ground  that  the  verdict 
was  against  evidence,  Held,  that 
the  underwriters  were  liable,  and 
would  have  been  sot  although  the 
captain  had  been  wrong  m  at- 
tempting to  enter  the  port  without 
a  pilot ;  he  being  a  person  of  com- 
petent skill,  having  used  reason- 
able diligence  to  obtain  a  pilot, 
and  having  exercised  his  discretion 
bona  fide  under  the  circumstances. 
Phillips  V.  Headlau),  E.  1  W.  4. 

Page  380 
2.  A  policy  of  insurance  was  effected, 
at  and  from  the  River  Plate  to 
Canton  and  back,  on  specie,  &c« 
shipped  in  the  River  Plate,  and  on 
the  returns  thereof,  in  any  de- 
scription of  merchandize,  with 
liberty  to  declare  and  value  there- 
after. The  assured  chartered  a 
vessel  on  a  voyage  from  Buenos 
Ayres  to  Canton  and  back,  and 
they  were  to  pay  for  the  voyage 
10,000  dollars  in  manner  follow- 
ing :  viz.  <*  In  China,  all  the  sums 
that  might  be  necessary  for  the 
payment  of  the  port  charges  and 
other  incidental  expenses,  the  lat- 
ter not  exceeding  2000  dollars, 
and  the  balance  at  thirty  days 
after  the  vessel's  return  to  Buenos 
Ayres''  The  underwriters  had 
no  notice  of  the  terms  of  the 
charterparty.  The  assured  ship- 
ped, on  board  this  vessel  vX  Buenos 
Ayres,  a  quantity  of  specie  con- 
signed to  an  agent  at  Canton^  who, 
on  the  ship's  arrival  there,  ad- 
vanced to  the  captain  a  sum  of 
money,  being  the  amount  of  the 
port  charges,  and  a  further  sum 
for  incidental  expenses;  and  he 
shipped  other  goods  on  board  the 
vessel,  on  account  of  hif  princi- 
pals for  the  homeward  voyage. 
No  valuation  w«s  ever  made  in 
pursuance  of  the  liberty  r^erved 
ST  4  by 


JOINT  STOCK  COMPANY. 


by  the  policy.  The  vessel  on  her 
return  voyage  was  lost :  Held, 
that  the  assured  were  not  entitled 
to  recover  the  ttro  sums  paid  by 
their  agent  at  Canton  for  port 
charges  and  other  incidental  ex- 
penses, as  part  of  the  value  of  the 
merchandize  shipped  at  Canton, 
aod  insured  by  the  policy,  inas- 
much Bs  the  money  agreed  to  be 
paid  there  was  not  properly  freight, 
and  had  no  distinct  relation  to  the 
goods  shipped. 

Qfutre,  whether  upon  an  open 
policy,  a  payment  made  on  the 
shipment  of  goods,  can,  in  the 
event  of  loss,  be  added  to  their 
price,  so  as  to  form  part  of  their 
value.  Winler  v.  Haldtman,  T. 
1  fy.  4,.  Page  6*9 

INTEREST. 

I.  Where  a  defendant  sued  upon  a 
security  carrying  interest,  pays 
money  into  court  sufficient  to  co- 
ver the  principal,  with  interest 
down  to  the  commencement  of  the 
action,  but  not  to  the  time  of  pay- 
ing in  the  money,  the  plaintiff 
may  proceed,  and  a  jury,  on  trial, 
is  bound  to  give  him  damages  for 
the  internt  accruing  between  the 
commencement  of  the  action  and 
the  payment  into  court.  Kidd  v. 
ffofler,  T.  1  W.  4.  705 

S.  On  an  award  directing  payment 
of  money,  interest  may  be  re- 
covered by  action,  but  not  by 
motion  for  an  attachment.  Chur- 
cher,  Gent.,  One,  8je.  and  Stringer, 
Gent.,  One,  Sfc.  T.  \  IV.  4.        777 

IRISHWOMAN. 
See  Sbttlxment  bs  Birth,  2. 

JOINT  STOCK  COMPANY. 

See  Lien,  2. 

A  company  were  empowered  by  act 

of  parliament  to  carry  on  certain 


works,  and  the  committee 
authorised  to  make  calls  for 
upon  the  proprietors,  not  e: 
ing  \0l.  per  share,  from  t: 
time  as  they  should  find  nee 
so  that  no  calls  should  be 
et  the  interval  of  less  thi 
months  from  each  other. 
of  the  powers  of  the  act  • 
be  put  in  force  till  33^5001 
subscribed.  The  conomittee 
the  works  before  that  sui 
subscribed,  and  made  a 
order,  calling  on  the  prop 
for  several  payments  of  10s> 
to  be  made  at  intervals  o 
months. 

A  subsequent  act  recitei 
the  capital  of  S3,50(V.  ha 
been  subscribed  ;  that  the 
pany  had  proceeded  in  the  i 
incurred  debts,  &c. ;  and  t 
certain  sum  was  due  froD 
faulters  in  the  payment  of 
It  provided  for  carrying  0( 
works,  and  for  making  fi 
calls;  and  it  enacted  thai 
powers,  &c.  of  the  forme: 
should  remain  vested  in  the 
pany,  though  the  33,500/.  ha 
been  subscribed. 

In  an  action  by  the  com 
against  one  of  the  committc 
money  due  on  some  of  the 
made  as  above  mentioned,  o 
of  which  he  had  paid :  Held, 
the  calls,  being  made  all  at 
time,  were  irregular ;  that 
were  not  ratified  by  the  mei 
of  them  in  the  subsequent  ac 
it  could  not  be  presumed,  if 
absence  of  any  expression  to 
effect,  that  the  legislature,  i 
passing  that  act,  was  app 
of  their  having  been  improi 
made :  and  that  the  defen 
was  not  eBtopped  by  havine  jo 
in  making  the  calls,  or  by  ois 
ment  of  part  of  them,  from 
puttn?  their  validity ;  for  thai 
calls  being  against  law,  no  pe 
could  complain  of  having  I 


misled  into  a  compliance  with 
them  by  the  JefcnJunt's  conduct 
or  admissions.  The  Slratford  and 
Moreton  Railway  Comnani/  v. 
Stratton.  T.  1  fV.'i:         Page  51S 

JUDGE'S  CERTIFICATE. 
See  Certipicatb.      Highway 


JUDGMENT. 

See  Practice,  11.  Usury,  I. 
In  an  action  brought  in  Enj'land  to 
recover  the  value  of  a  given  sum 
in  Jamaica  currency,  upon  a  judg- 
ment obtained  in  that  island;  the 
Talue  is  that  sum  in  sterling  mnney 
which  the  currency  would  have 
produced  according  to  the  actual 
rate  of  exchange  between  Jamaica 
and  England  at  the  date  of  the 
judgment.  ScoU  v.  Bevan,  E. 
1  IV.  i.  78 


JURISDICTION. 

Sw  Court  of  Delegates,  2. 

Court  of  Kequests,  2. 

JUSTICES. 

1.  An  order  of  justices  directing  .4, 
to  pay  the  churchwardens  and 
overseers  of  the  poor  of  a  parish 
a  weekly  sum  fur  the  maintenance 
of  B,  and  C-,  his  grandsons  as 
long  as  the^  shall  be  chargeable 
to  the  pariali,  is  good,  without 
stating  that  the  father  is  unable, 
absent,  or  dtad.  The  King  v. 
Jamei  Comit/i,  T.  I  ty.i.        i9& 

2.  The  sutute  56  G.  3.  c.  199.  t.2., 
which  directs  that  a  parish  in- 
denture jhall  be  allowed  by  two 
justices  of  the  county  into  which 
the  apprentice  is  to  be  bound, 
give*  tboM  justices  a  discretion 
to  determine  on  the  propriety  of 
the  binding  generally,  and  not 
merely  wiu  regard  to  the  titiie<is. 
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respectively,  of  the  master  and 
apprentice.  The  King'  v.  MitU 
and  Another,  Justices  ofthe  County 
of  Essex,  T.  1  W.\.  Page  578 
L  Trespass  for  assaulting  and  turn- 
ing plaintiff  out  of  a  police  office. 
Plea,  that  two  of  ihe  defeiidantB, 
being  justices  of  the  peace,  were 
assembled  in  a  police  office  to 
adjudicate  upon  an  information 
against  A.B.  for  an  offence  against 
a  penal  statute,  and  were  proceed- 
ing to  hear  and  determine  the 
same,  when  the  plaintiff  (being  an 
attorney)  entered  the  police  office 
with  the  informer,  not  as  his  friend 
or  as  a  spectator,  but  for  the 
avowed  purpose  of  ncting  as  hia 
attorney  and  advocate  touching 
the  information ;  and  as  such  at- 
torney and  advocate,  without  the 
leave,  and  against  the  will  of  the 
justices,  was  taking  notes  of  the 
evidence  of  a  witness  then  under 
examination  before  them,  touch- 
ing the  matter  of  the  said  inform- 
ation, and  was  acting  and  taking 
a  part  in  the  proceedings  as  an 
attorney  or  advocate  on  behalf  of 
the  infonner;  that  the  above  two 
defendants  stated  to  the  piaintilf 
that  it  was  not  their  practice  to 
suffer  any  person  to  appear  and 
take  part  in  any  proceedings 
before  them  as  an  attorney  or 
advocate,  and  requested  him  to 
desist  from  so  doing ;  and  al- 
though they  were  willing  to  per- 
mit the  plaintiff  to  remain  in  the 
police  office  as  one  of  the  public, 
yet  that  he  would  not  desist  from 
laking  a  part  in  the  proceedings 
OS  such  attorney  or  advocate,  but 
asserted  his  right  to  be  present 
and  to  take  such  part,  and  to  act 
as  such  attorney  and  advocate  for 
the  informer:  and  unlawfully,  and 
against  ihu  will  of  the  justices, 
continued  in  the  police  ofGcei 
laking  part  and  acting  aa  afore- 
said, in  LHHttempt  «f  the  justices;  > 
whereupon,  bf  ordec  of  »e  abovaj 
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LEGAL  INTEREST. 

See  Estoppel,  1.    Mortgagor 
AND  Mortgagee,  3. 

LETTER. 

See  Evidence,  8. 

LIBEL. 
See  Pleading,  8.    Practice,  11. 

LIEN. 

1.  The  statute  of  limitations  bars  the 
remedy  only,  not  the  debt,  and, 
therefore*  where  an  attorney  for 
a  plaintiff  had  obtained  judgment, 
and  the  defendant  was  afterwards 
discharged  under  the  Lords'  Act, 
but,  at  a  subsequent  period,  a  fi.  fa. 
issued  against  his  goods  the  sheriff 
levied  the  damages  and  costs ;  it 
was  held,  that  the  attorney  (though 
he  had  taken  no  step  in  the  cause 
within  six  years)  had  still  a  lien  on 
the  judgment  for  his  bill  of  costs, 
and  the  Court  directed  the  sheriff 
to  pay  him  the  amount  out  of  the 
proceeds  of  the  goods.  Higgiru 
V.  Scott,  E.  1  W.  4.         Page  413 

2.  Where  a  company,  authorized  by 
act  of  parliament  to  raise  money 
for  certain  purposes,  has  given  a 
bond  purporting  to  be  for  a  sum 
borrowed  and  advanced  conform- 
ably to  the  act,  it  is  not  sufficient 
for  them  to  plead  to  an  action  on 
such  bond,  that  it  was  executed 
colourably,  and  that  the  money 
was  not  in  fact  borrowed  or  lent 
for  the  purposes  of  the  statute,  as 
the  obligee  well  knew ;  the  pleas 
not  disclosing  any  fraud,  or  injury 
done  to  the  shareholders  in  the 
company. 

By  a  clause  empowering  such 
company  to  raise  money  by  bonds, 
it  was  enactedi  that  every  holder 
of  them  should  be  equally  entitled 
to  a  claim  or  lien  on  the  rates  and 
sums  of  money  to  be  .taken  by 


virtue  of  the  act*  in  proportion  to 
the  amount  advanced  by  such 
holders,  as  if  the  same  had  been 
advanced  upon  mortgages  or  an- 
nuities also  grantable  by  the  act, 
*<  without  any  preference  by  reason 
of  the  priority  of  date  of  any  such 
securities,  or  on  any  other  account 
whatsoever : "  Held,  that  an  indi- 
vidual bondholder  might  sue  the 
company  upon  his  own  bond, 
though  there  were  other  bondis, 
mortgages,  &c.  unsatisfied;  the 
lien  given  by  the  act  being  only  au 
additional  security.  Hul  v.  The 
Proprietors  of  the  Manchester  and 
Salford  Water  Works,  T.  1  W.  4. 

Page  544 

LIMESTONE  MINE. 
See  Poor  Rate,  2. 

LIMITATION  OF  TIME. 
See  Appeal,  1. 

LUNATIC. 
See  Indictment,  3. 

MANDAMUS- 

1.  The  Court  will  not  grant  an  ap- 
plication by  members  of  a  cor- 
porate body  for  a  mandamus  to 
inspect  the  documents  of  the  cor- 
poration, unless  it  be  shewn  .thai 
such  inspection  is  necessary  with 
reference  to  some  specific  dispute 
or  question  depending,  in  which 
the  parties  applying  are  interested ; 
and  the  inspection  will  then  only 
be  granted  to  such  extent  as  may 
be  necessary  for  the  particular 
occasion. 

Where  members  of  a  corpor- 
ation, merely  alleging  grounds,  on 
which  they  believed  that  its  a&irs 
were  improperly  conducted  and 
tlie  officers  unduly  chosen,  and 
complaining  of  misgovemment  in 
some  particular  instances  not  af- 
fecting 
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Held,  that  the  return  was  bad, 
since  the  statute  imposes  some 
duties,  as  the  management  of  mo- 
ney raised  by  poor  rates,  and 
making  orders  for  the  govern- 
ment of  overseers,  which  could 
not  have  existed  before  the  sta- 
tute ^S  Eliz,  c,  2.  The  King  v. 
The  Churchwardens  and  Overseers 
of  St»  Bartholomevo  the  Great, 
London,  T.  1  W.  4.         Page  506 

MALICIOUS  PROSECUTION. 

See  Bankrupt,  4.     Indict- 
ment, 12. 

MARRIAGE  ACT. 
See  Settlement  by  Marriage. 

MARRIAGE  PORTION. 
Sec  Bill  of  Exchange,  9. 

MARRIAGE  SETTLEMENT. 
See  Covenant,  5. 

MASTER  AND  SERVANT. 
See  Evidence,  10. 

MEMORIAL. 

See  Annuity,  4. 

METALS. 

An  act  for  keeping  in  repair  a  har- 
bour, imposed  certain  duties  enu- 
merated in  a  schedule  annexed, 
on  goods  exported  and  imported. 
In  the  schedule,  under  the  head 
*<  metalst**  certain  sp.ecified  duties 
imposed  on  copper,  brass,  pewter, 
and  tin,  and  on  all  other  metals 
not  enumerated,  for  every  10/. 
value  lOd. :  Held,  that  the  latter 
words  did  not  include  gold  and 
silver;  and,  therefore,  that  the 
commissioners  were  not  entitled 
to  demand  for  specie  or  bullion 


lOd.  for  every  10/.  value.    Casker 
V.  Holmes,  T.  1  fV.  4.    Page  592 

METROPOLITAN  PAVING 
ACT. 

See  Rate. 


MINES. 
See  Poor  Rate,  3. 

In  copyhold  lands,  although  the  pro- 
perty in  the  mines  be  in  the  lord, 
'  the  possession  of  them  is  in  the 
tenant.  The  latter,  therefore,  may 
maintain  trespassWainst  the  owner 
of  the  adjoining  colliery,  for  break- 
ing and  entering  the  subsoil,  and 
taking'  coal  therein,  although  no 
trespass  be  committed  on  the  sur- 
face. Lewis  V.  Branthwaite,  E» 
1  fV.  4.  487 

« 

MISDEMEANOR. 

See  Indictment. 

MONEY  PAID  INTO  COURT. 

See  Bail,  5.     Practice,  8. 
Sheriff,  2. 

MORTGAGE. 
See  Stamp,  5« 

MORTGAGOR  AND  MORT- 
GAGEE. 

L  A  mortgagee  effected  policies  on 
a  ship  valued  at  3000/.,  and  the 
ship  being  lost,  he  received  on  the 
two  insurances,  3700/.  An  action 
being  brought  against  him  by  one 
set  of  underwnters,  to  recover 
back  their  proportion  of  the  sum 
paid  above  3000/.,  and  the  ques- 
tion being,  whether  the  defendant 
had  received  more  tlian  the  actual 
value  of  the  ship,  insurable  by 
him :  Held,  that  it  was  properly 
submitted  to  the  jury,  whether,  in 
effecting  the  policies,  the  defend- 
ant 
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the  limit  must  be  one  expressed 
on  the  face  of  the  deed.  And, 
therefore,  that  a  mortgage  for 
1500/.,  with  covenants  for  payment 
of  the  yearly  premium  and  other 
costs  and  charges  of  an  insurance 
of  1000/.  upon  a  particular  life  for 
seven  years,  required  a  25L  stamp. 
Halse  V.  Petm,  2  W^  4.  Page  807 

NEGLIGENCE. 

Set  EVIDENCB,  % 

NON-BAILABLE  WRIT. 
See  Ejectment,  1. 

NOTICE  TO  PROVE  CONSI- 
DERATION. 

Set  Bill  of  Exchange,  4. 

NOTICE  TO  QUIT. 
Set  Practice,  4. 

NUISANCE. 

It  is  no  defence  to  an  action  for  ob- 
structing ancient  lights,  that  the 
nuisance  merely  affects  the  plain- 
tiff's right  as  a  reversioner,  and 
that  he  has  already,  in  a  former 
action,  recovered  against  the  de- 
fendant for  the  same  obstruction. 
ShadwtU  V.  Hutchinson^  £.  1  WA> 

97 

ORDER  OF  JUSTICES. 
Stt  Justices. 

ORDER  FOR  STOPPING  UP 
HIGHWAY. 

Stt  Highway,  2. 

PARISH  INDENTURE. 
iS^e  Justices,  2. 


PARTNERSHIP. 

1.  A»t  R.,  and  0.  carried  on  businett 
as  partners,  under  the  firm  oi 
Ashhy  and  Co.,  from  FAruary 
1820  to  May  1824,  when  0.  re- 
tired, and  the  other  two  partners 
agreed  to  liquidate  all  the  debts 
due  from  the  partnership,  and 
continued  the  business  as  partners 
under  the  firm  of  Aihhywa^  RoW" 
land.  In  Junt  1824  S.  agreed  to 
become  a  member  of  this  last- 
mentioned  partnership,  as  from 
the  18th  of  May  preceding,  but 
his  name  was  not  to  be  intro- 
duced, and  the  business  was  still 
carried  on  under  the  names  of 
Ashby  and  Rotoland  only. 

In  July  1 824,  H,  being  indebted 
to  L.9  drew  a  bill  of  exchange  in 
his  favour  upon  AMy  and  Co., 
which  bill  was  accepted  by  R.  in 
the  names  of  Romand  and  Co. 
H.y  the  drawer  of  the  bill,  had 
had  dealings  with  the  firm  of  A^ 
/?.,  and  0. ;  but  whether  that  firm 
was  indebted  to  him  when  the  bill 
was  drawn  did  not  appear,  nor  did 
it  appear  that  there  had  been  any 
dealings  between  i/.,  the  drawer, 
and  A»f  R.,  and  S.  after  the  en- 
trance of  <S.  into  the  partnership. 
The  name  of  S.  was  never  used 
or  made  known  to  any  person 
dealing  with  the  firm : 

Held,  that  ^.,  /?.,  and  S.  were 
liable  upon  this  bill  as  acceptors. 
Lloyd  v.  Ashby  and  Othtrs,  E. 
lfK.4.       .  Page  23 

2.  S.  being  indebted  to  a  firm  in 
which  he  was  partner,  gave  a  note 
in  the  name  of  another  firm  to 
which  he  also  belonged,  in  dis- 
charge of  his  individusu  debt.  The 
payees  indorsed  it  over,  and  the 
mdorsees  sued  the  parties  who 
appeared  to  be  makers:    Held, 

*  that  this  note  was  made  in  fraud 
of  iS.*s  partner  in  the  second  firm, 
and  could  not  be  enforced  against 
him  by  the  payees,  and  that,  at 

least 
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least  under  these  circumstances 
of  suspicion,  the  indorsee  could 
not  recover  without  ^proving  that 
he  took  the  note  for  value,  though 
no  notice  had  been  given  him  to 
prove  the  consideration : 

Held  also,  Parke  J.  dissentiente, 
that  in  all  cases,  where,  from  de- 
fect of  consideration,  the  original 
payees  cannot  recover  on  the  note 
or  bill,  the  indorsee,  to  maintain 
an  action  against  the  maker  or 
acceptor,  must  prove  consideration 
given  by  himself  or  a  prior  in- 
dorsee, though  he  may  have  had 
no  notice  that  such  proof  will  be 
called  for.  Heath  v.  Sansom  and 
Evans,  E.  1  W.  4.  Page  291 

S.  A.^  a  coach-maker,  entered  into 
an  agreement  to  furnish  B,  with  a 
carriage*  for  the  term  of  five  years, 
at  seventy-five  guineas  a  year.  At 
the  time  of  making  the  contract, 
C.  was  a  partner  with  A.y  but  this 
was  unknown  to  B.^  the  business 
being  carried  on  in  the  name  of 
A.  only.  Before  the  expiration 
of  three  years  the  partnership  be- 
tween A*  and  C.  was  dissolved,  A. 
having  assigned  all  his  interest  in 
the  business,  and  in  the  contract 
in  question,  to  C,  and  the  busi- 
ness was  aflerwards  carried  on  by 
C.  alone.  B.  was  informed  by 
C  that  the  partnership  was  dis- 
solved, and  that  he  (C.)  had  be* 
come  the  purchaser  of  the  carriage 
then  in  his,  ^.'s,  service.  The 
latter  answered  that  he  would  not 
continue  the  contract  with  C,  and 
that  he  would  return  the  carriage 
to  him  at  the  end  of  the  then  cur- 
rent year,  and  he  did  so  return  it. 
An  action  having  been  brought  in 
the  names  of  A.  anf  C,  against 
JS.,  for  the  two  payments  which 
became  due  during  thv  last  two 
years  of  the  contract,  it  was  held, 
that  the  action  was  not  maintain- 
able, the  contract  being  personal, 
and  A,  having  tranferred  his  in- 
terest to  C,  and  become  incapa- 


ble of  performing  his  part  of  the 
agreement.  Robson  and  Sharpe 
V.  Drummond,  E.  1  W.  4.  Page  30S 

PARTY.  WALL. 

A  tenant  of  premises,  having  built  a 
party-wall  thereon,  let  a  portion 
of  them  on  a  building  agreement, 
for  50/.  a  year.  The  sub-tenaot 
built  a  house  on  his  part  of  the 
ground,  and  in  so  doing  made  ase 
of  the  party- wall.  The  agreement 
contained  no  stipulation  in  caie 
of  this  being  done.  The  sab- 
tenant  underlet  the  house,  when 
finished,  at  a  rent  exceeding  StiLx 
Held,  that  the  original  tenant  was 
not  entitled  to  compensation  from 
his  lessee  under  the  building  act, 
14G.  S.  C.78.  ;.41.»  for  the  use 
of  the  party-wall,  since  he  himsdf, 
and  not  his  sub-tenant,  was  the 
owner  of  the  improved  rent  within 
that  clause.  Semble,  that  the 
clause  does  not  apply  where  tbe 
land  adjacent  to  the  party-wall  is 
held  under  an  agreement  with  the 
builder  of  it.  Williams  v.  Pock- 
lington,  M.  2  W.  4.  878 

PATENT. 

A  patent  was  taken  out  for  improve- 
ments in  evaporating  sugar,  Ac 
The  specification  was  as  follows: 
*<  My  invention  consists  in  a 
method  or  apparatus  as  herein- 
after described,  by  which  I  am 
enabled  to  evaporate  liquids  and 
solutions  at  a  low  temperature, 
&c.  And  my  said  invention  aod 
improvement  consists  in  forcing, 
by  means  of  bellows,  or  any  other 
blowing  apparatus,  atmospheric  or 
any  other  air,  either  in  a  hot  or 
cold  state,  through  the  liquid  or 
splution  subjected  to  evaporation; 
and  this  I  do  by  means  of  pipes, 
whose  extremities  reach  nearlj 
(or  within  such  *  distance  as  muf 
be  found  most  suitable  under  pe« 
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culiar  circumstances)  to  the  upper 
or  interior  area  of  the  bottom  of 
the  pan  or  boiler  coi\taining  such 
liquid  or  solution,  the  other  ex- 
tremities of  such  pipes  being  con" 
fleeted  with  larger  pipes,  which 
communicate  with  the  bellows  or 
other  blowing  apparatus  which 
forces  the  air  into  them."  The 
lesser  pipes  were  to  be  equally 
distributed,  and  their  lower  ends 
on  a  level  with  each  other.  It  was 
further  declared,  that  the  form  of 
the  apparatus  might  be  varied, 
provided  the  essential  properties 
were  maintained:  Held,  that  taking 
the  whole  of  the  specification  toge- 
ther, it  appeared  that  the  invention 
consisted  of  the  particular  method 
or  process  of  forcing,  by  means  of 
bellows,  &c.  air  through  the  liquid 
subjected  to  evaporation,  viz.  b^ 
pipes  connected  toith  larger  pipes, 
and  placed  as  mentioned  in  the 
specijication ;  and,  therefore,  that 
it  was  not  void  because  another 
patent  had  been  before  granted 
to  other  persons  for  effecting  the 
same  object,  by  a  coil  of  pipes 
(lying  at  the  bottom  of  a  vessel), 
perforated  with  small  holes,  or  by 
a  shallow  cullender  placed  at  the 
bottom  of  the  vessel.  Hullett  v. 
Hague,  E.  1  W.  4.  Page  870 

PAYMENT. 
See  Executor,  2. 


PEW. 

The  right  to  sit  in  a  pew  may  be  ap- 
portioned ;  and,  therefore,  where 
by  a  faculty,  reciting,  •*  that  A. 
had  applied  to  have  a  pew  ap- 
propriated to  him  in  the  parish 
church  in  respect  of  his  said 
dwelling-house ; "  a  pew  was  grant- 
ed to  him  and  his  family  for  ever, 
and  the  owners  and  occupiers  of 
the  said  dwelling-house ;  and  the 
dwelling-house  was  afterwards 
Vol.  II. 


subdivided  into  two:  Held,  that 
the  occupier  of  one  of  the  two 
(constituting  a  very  small  part  of 
the  original  messuage)  had  some 
right  to  the  pew;  and,  in  virtue 
thereof,  might  maintain  an  action 
against  a  wrongdoer.  Harris  v. 
Dret»ey  E.  1  W.^.  Page  164? 

PILOT. 

A  ship  insured  at  and  from  Liver^ 
pool  to  Sierra  Leone  arrived  off 
the    river    Sierra  Leone,   where 
there  was  a  regular  establishment 
of  pilots,  about  three  o'clock  in 
the  evening.    The  captain  hoisted 
a  signal  for  a  pilot ;  but  no  pilot 
having  come  on  board,  about  ten 
o'clock  at  night  he  attempted  to 
enter  the  river  without  one,  and 
in  so  doing  the  ship  took    the 
ground  and  was  lost.     The  Judge 
left  it '  to  the  jury  whether  the 
captain,    in    entering  witliout   a 
pilot,  did  what  a  prudent  man 
ought  to  have  done  under  the 
circumstances.     The  jury  were  of 
that  opinion,  and  found  for  the 
plaintiff.    On  motion  for  a  new 
trial  on  the  ground  that  the  ver- 
dict was  against  evidence.  Held, 
that  the  underwriters  were  liable, 
and  would  have  been  so  although 
the  captain  had  been  wrong  in 
attempting  to  enter  the  port  with- 
out a  pilot;   he  being  a  person 
of  competent  skill,  having  used 
reasonable  diligence  to  obtain  a 
pilot,  and  havmg  exercised  his 
discretion  bon&  fide   under    the 
circumstances.    Phillips  v.  Head- 

lam,  E.  1  fV.  4.  380 

« 

PLEADING. 

1.  In  assumpsit  on  warranty  of  a 
horse,  the  consideration  stated 
for  the  warranty  was,  that  the 
plaintiff  would  purchase  the  horse 
for  6S/.;  but  the  consideration, 
as  proved,  was,  that  the  plaintiff 
S  U  would 
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would  pay  that  sum,  and  if  the 
horse  was  lucky,  would  give  the 
defendant  5/.  more,  or  the  buy- 
ing of  another  horse:  Held,  no 
variance,  the  conditional  promise 
omitted  in  the  declaration  being 
too  vague  to  be  legally  enforced. 
Guihing  v.  Li/Tin^  E.  I  W.i. 

Page  232 
2.  An  executor  de  son  tort  may, 
after  action  brought  by  a  simple 
contract  creditor,  pay  a  specialty 
debt,  and  plead  the  payment  of 
that  debt  in  bar  of  action.  Ox- 
enham^  GenLy  One,  Sfc.^  v.  Clapp, 
E.  IW.^.  309 

8.  A  debtor  being  unable  to  meet 
the  demands  of  his  creditors,  they 
signed  an  agreement  (which  was 
assented  to  by  the  debtor)  to  ac- 
cept payment  by  his  covenanting 
to  pay  two  thirds  of  his  annual 
income  to  a  trustee  of  their  nomi- 
nation, and  give  a  warrant  of 
attorney  as  a  collateral  security. 
The  creditors  never  nominated  a 
trustee,  and  the  agreement  was 
not  acted  upon,  and  one  of  the 
creditors  brought  an  action  against 
the  debtor  for  his  demand.  The 
debtor  appeared  to  have  been 
always  willing  to  perform  his 
part  of  the  engagement. 

Held,  that  the  agreement, 
though  not  properly  an  accord 
and  satisfaction,  was  still  a  good 
defence  on  the  general  issue,  as 
it  constituted  a  valid  new  con* 
tract  between  the  creditors  and 
the  debtor,  capable  of  being  im- 
mediately enforced,  and  the  con- 
sideration for  which  to  each  cre- 
ditor was  the  forbearance  of  the 
rest,  and  as  there  appeared  no 
failure  of  performance  on  the 
part  of  the  debtor.  Good  v. 
Cheesman,  E.  1  tV.  4.  328 

4.  In  an  action  of  trespass  against 
commissioners  of  a  court  of  re- 
quests and  their  officer  for  taking 
goods,  the  defendants  justified, 
alleging,  that  at  the  Court  holden 


by  them  pursuant  to  statute,  t 
plaintiff  committed  a  contem] 
and  thereupon  the  defendan 
who  were  commissioners,  impofr 
a  fine  upon  him,  and  issued  tbi 
warrant  to  the  other  defendai 
the  officer,  to  levy  it»  by  virtue 
which  he  seized.  Sec.  It  w 
proved  that  the  commissione 
were  acting  in  their  jurisdictioi 
that  a  conviction  and  warm 
produced  were  signed  by  tbea 
and  that  the  other  defendant  wi 
their  officer ;  and  in  proof  of  tii 
contempt  and  proceedings  then 
upon,  the  conviction  of  the  plaii 
tiff,-  and  the  warrant  to  levy  tfa 
fine  were  put  in :  Held,  thi 
although  the  pleas  stated  as 
substantive  fact  that  tlie  plainti 
had  been  guilty  of  a  contempi 
and  not  merely  that  he  had  bee 
convicted,  the  fact  of  contemp 
could  not  be  enquired  into;  k 
the  allegation  of  it  might  be  re 
jected  as  unnecessary,  and  th 
conviction  and  warrant  beio 
pleaded,  and  appearing  to  hav 
issued  from  a  competent  jurii 
diction,  were  conclusive  of  th 
facts  stated  in  them. 

The  act  empowered  the  con 
missioners  to  fine  any  person  wh 
should  contemptuously  and  wt 
fully  insult  or  abuse  them.  On 
of  the  pleas  stated,  that  the  plair 
tiff  contemptuously,  &c.  insulte 
the  commissioners  by  accu^n 
them  of  injustice  ;  the  convictia 
stated  this  in  similar  terms,  bi 
added,  "  and  by  calling  Mr.  G.  S 
who  was  then  attending  in  tli 
Court,  an  infamous  liar:*'  Heh 
no  variance,  as  the  latter  stati 
ment  might  be  rejected. 

The  statute  provided  that 
should  be  lawful  for  the  seijean 
by  order  of  the  court,  to  appn 
hend  the  person  guilty  of  cot 
tempt.  And  that  the  coui 
should  then  proceed  to  fine,  &< 
The  coBvicdon  merely  stated  thi 
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the  plaintiff  was  apprehended; 
but  it  appearing  by  the  narrative 
that  the  apprehension  must  have 
been  in  presence  of  the  commis- 
sionersy  who  afterwards  proceeded 
to  fine:  Held«  that  their  order 
might  be  inferred. 

The  court  was,  by  the  statute,  to 
be  holden  only  on  Tuesdays,  The 
warrant  was  headed  as  if  made  at 
a  court  holden  on  that  day,  when 
the  fine  was  in  fact  imposed. 
But  it  purported  to  be  signed  «nd 
sealed  on  the  next  day :  Held,  no 
objection.  Aldridge  v.  Haines.  E, 
1  fr.4..  Page  395 

5.  Declaration  stated,  that  differ- 
ences had  arisen  between  the 
plaintiff  and  defendant  respecting 
certain  liabilities  of  the  plaintiff 
on  account  of  the  defendant,  in 
respect  of  bills  of  exchange  to 
which  the  plaintiff  had  put  his 
name,  and  which  the  defendant 
had  negotiated  ;  that  the  plaintiff 
had  commenced  an  action  against 
the  defendant,  on  account  of  his 
having  so  negotiated  the  said  bills 
of  exchange,  and  also  for  the 
recovery  of  the  bills :  and  that  by 
an  order  made  in  the  said  action, 
the  cause  and  all  matters  in  dif- 
ference between  the  parties,  were 
to  be  referred  to  arbitration ;  that 
the  arbitrator  made  his  award, 
whereby  he  directed  the  defend- 
ant to  pay  the  plaintiff  10;.,  and 
that  the  defendant  should,  at  the 
same  time,  deliver  up  to  the 
plaintiff  a  bill  of  exchange  for 
300/.,  therein  particularly  de- 
scribed, or  give  the  plaintiff  a 
bond  of  indemnity ;  and  further, 
that  the  defendant  should,  at  the 
same  time,  pay  the  plaintiff  343/., 
unless  the  defendant  should,  at 
the  time  therein  mentioned,  pay 
what  remained  due  upon  a  judg- 
ment recovered  by  A.  and  others 
against  the  defendant,  in  a  certain 
action  brought  by  the  said  A.  and 
others  against  the  plaintiff  as  the 


drawer  of  a  certain  bill  of  ex- 
change for  300/.,  bearing  date  the 
18th  of  May  1826,  drawn  by  de- 
fendant upon,  and  accepted  by, 
one  C.  iST.,  and  payable  to  the 
order  of  the  defendant,  and  by 
him  indorsed  to  the  said  A.  and 
others,  and  likewise  cause  satis- 
faction to  be  entered  on  the 
judgment-roll  in  such  action ;  and 
likewise  deliver  up  to  the  plaintiff 
the  last-mentioned  bill  of  ex- 
change. And  the  arbitrator  fur- 
ther awarded,  that  on  perform- 
ance of  the  award  as  aforesaid^ 
the  plaintiff  and  defendant  should 
execute  mutual  and  general  re- 
leases. 

Plea,  first,  that  a  bill  of  ex- 
change, therein  particularly  de- 
scribed, had  been  indorsea  and 
delivered  by  the  plaintiff  to  the 
defendant;  and  that  the  liability 
of  the  plaintiff  in  respect  of  the 
same  was  a  matter  in  difference 
submitted  to  the  arbitrator,  and 
that  he  had  not  awarded  concern- 
ing it. 

Secondly,  the  like  as  to  an  ac- 
tion which  was  depending  between 
the  plaintiff  and  defendant  at  the 
time  of  the  reference,  and  to 
divers  other  pecuniary  matters, 
claims,  and  demands. 

Thirdly,  the  like  as  to  a  judg- 
ment recovered  by  A*  and  others 
against  the  plaintiff,  which  was 
unsatisfied  at  the  time  of  making 
the  award,  and  which  it  was  dis- 
puted whether  the  plaintiff  or  de- 
fendant ought  to  satisfy.  . 

Fourthly,  that  there  never  was 
any  judgment  recovered,  or  ac- 
tion brought,  by  A.  and  others 
against  the  defendant  on  any  such 
bill  of  exchange  as  was  men- 
tioned in  the  award,  and  that  the 
performance  of  those  parts  of  the 
award  which  related  to  such 
judgment  was  impossible. 

Fifthly,    that    the    defendant 

never  had  any  authority  from  A. 

SU  2  and 


and  olhere  to  cause  Gatisraction  to 
be  entered  on  the  judgment-roll, 
in  such  last-menlioned  action, 
and,  therefore,  that  it  was  wholly 
out  of  his  power  to  do  so:  nor 
was  it  in  his  power  to  delii-er  up 
to  the  plainEilF  the  bills  of  ex- 
change in  the  award  mentioned, 
and  which  were  indorsed  to  and 
outstanding  in  the  hands  of  other 

'    persons. 

Upon  demurrer,  it  was  held. 
That  the  first  three  pleas  were 
bad,  because  the  arbitrator,  by 
having  awarded  mutual  and  gene* 
ral  releases  to  be  executed  by 
the  parties,  must  be  deemed  to 
have  adjudged  and  finally  decided 
upon  the  matters  therein  re- 
spectively mentioned  ;  and  the 
general  release  would  be  an  an- 
swer to  any  actions  or  claims 
founded  upon  them. 

And,  that  the  fourth  and  fifth 
pleas  were  bad,  because,  although 
It  might  be  impossible  for  the  de- 
fendant to  perform  certain  parts 
of  the  award  therein  mentioned, 
yet  the  award,  in  each  instance, 
gave  an  alternative  which  he 
could  perform.  Wharton  v.  King, 
T.  1  W,  +.  Page  52£ 

6-  An  obligor  sued  on  a  bond  re- 
citing a  certain  consideration,  if 
estopped  from  pleading  that  the 
consideration  was  different,  unless 
he  can  make  it  appear  by  his  plea 
that  the  real  transaction  was  frau- 
dulent or  unlawful. 

Where  a  company  authorised 
by  act  of  parliament  to  raise 
money  for  certain  purposes,  has 
given  a  bond  purporting  to  be  for 
a  sum  borrowed  and  advanced 
conformably  to  the  act,  it  is 
sufficient  for  them  to  plead  i 
action  on  such  bond,  that  it  was 
executed  colourably,  and  that  the 
money  was  not  in  fact  borrowed 
or  lent  for  the  purposes  of  the 
statute,  as  the  obligee  well  knew; 
the  pleas  not  disclosing  any  fraud 


or  injury  done  to  tlie  shai 
in  the  company.  Mil 
Proprietors  of  the  Manch 
Saljbrd  Water  Works,    1 

7.  The  act  9  G.  +.  c.  *1. 
that  no  person  (fiot  a  p 
lient)  shall  be  taken  i 
house  for  the  receptioi 
natics,  without  a  certi6ca' 
medical  practitioners,  c« 
certain   particulars.       Sei 

knowingly  and  mitk  intt 
deceive,  sign  any  such  ci 
untruly  setting  forth  su 
ticulars,  shall  t>e  guilty  o 
demeaiior;  and  likewise 
physician,  surgeon,  &c.  n 
sign  any  such  certificate 
having  visited  and  perto»i 
aminat  tke  patient,  shall  b 
of  a  misdemeanor. 

An  indictment  charged ' 
defendant,  a  surgeon,  ki\ 
and  Kith  intention  to 
signed  a  certificate  T&\a 
the  act,  viiihout  having  vit 
personally  examined  the 
contrary  to  the  statute.  1 
negatived  the  intention  to  i 
and  found  the  defendant 
subject  to  the  opinion 
Court  on  the  following  cai 

Held,  that  in  the  descri 
this  offence,  the  avcrmen 
tention  was  surplusage ;  a 
such  unnecessary  matter  a 
rejected,  as  well  in  an  ind 
on  a  penal  statute  as  at « 
law.  Tke  King  v.  Jof 
]  IV.  +. 

8.  Declaration  staled  that 
fendant  intending  to  cam 
be  believed  that  the  plain 
guilty  of  feloniously  ate 
horse,  published  a  hbel  c 
ing  him.  The  libel,  as  i 
was  headed  "  Horse  stealt 
then  alleged  that  the  plain 
taken  up  on  suspicion  of 
stolen  a  horse,  by  a  coiuta 
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was  informed  that  "  such  a  cha- 
racter," was  at  a  certain  public- 
house;  it  then  went  on  to  state 
circumstances  of  suspicion  against 
the  plaintiff,  and  ultimately  that 
having  obtained  permission  to  go 
out  of  the  constable's  sight,  he 
made  his  escape,  but  was  retaken 
and  confined  in  gaol  for  examin- 
ation. Innuendo,  that  the  plaintiff 
was  guilty  of  feloniously  stealing 
a  horse. 

The  defendant  pleaded  the  ge- 
neral issue,  and  then  a  justification 
as  to  all  parts  of  the  libel  except 
the  word  "  horse  stealer,"  setting 
out  in  this  latter  plea  the  several 
circumstances  related  in  the  libel: 
Held,  that  as  the  declaration  al- 
leged that  the  libel  was  intended 
to  convey  a  charge  of  felony,  and 
this  intent  was  not  denied  by  the 
plea,  the  statement  of  circum- 
stances of  suspicion  to  excuse 
part  of  the  libel,  was  no  sufficient 
justification :  although  semble,  that 
where  a  libel  contains  propositions 
that  may  be  separable  from  each 
other,  one  may  be  justified  apart 
from  the  rest.  Mountney  v.  Wat- 
ton,  T.  1  W.  4.  Page  673 

PORT. 

The  port  of  Kingston'Upori'Hull  is 
mentioned  in  acts  of  parliament, 
charters,  and  other  documents,  in 
two  senses ;  first,  according  to  the 
popular  understanding,  as  de- 
noting a  particular  place ;  and, 
secondly,  in  a  larger  acceptation, 
as  comprising  under  one  name  a 
district  of  many  places  classed 
together  for  the  purposes  of  the 
revenue,  and  of  which  Kingston- 
upon-HuU  is  the  chief. 

The  statute  14  G.  3.  c  56.  «.42., 
which  gives  the  Hull  Dock  Com- 
pany a  tonnage  on  ships  coming 
into  or  going  out  of  the  harbour 
of  Kingston-upon'HuUy  and  the 
company's  basin  or  docks  within 


the  port  of  Kingston^upon-Hullf 
or  unlading  or  lading  any  of  their 
cargo  xjoithin  the  said  port,  must 
be  construed  as  using  the  term 
*'  port "  in  the  popular  sense ;  and 
not,  therefore,  as  extending  the 
burden  of  dock  duties  to  places 
which,  in  point  of  local  descrip- 
tion, are  without  the  port  of  Huu; 
as  Goole,  on  the  river  Ouse,  The 
Dock  Company  of  Kingston-upoU' 
Hull  v.  Brotone  and  Others,  E. 
1  W  4.  Page  43 

POOR  RATE. 

1.  By  an  act  for  making  a  naviga- 
ble communication  between  two 
places  therein  mentioned,  a  com* 
pany  was  formed,  and  authorized 
to  purchase  lands,  &c.  for  the  use 
of  the  navigation,  and  to  make 
and  maintain  the  same.  The  act 
then  directed  that  the  company 
should  be  rated  and  charged  to 
all  parliamentary  and  parochial 
taxes,  rates,  and  assessments  for 
any  lands  to  be  purchased  or 
taken,  or  warehouses  or  other 
buildings  to  be  erected  by  them 
in  pursuance  of  that  act,  in  the 
same  proportions  as  other  lands 
and  buildings  adjoining  to  or  lying 
near  the  same  were  or  should  be 
rated  and  charged : 

Held,  that  the  company  were 
liable  to  be  rated  for  their  lands 
and  buildings  at  the  same  value 
as  other  adjacent  lands  and  build- 
ings, and  not  according  to  the 
improved  value  derived  from  their 
being  used  for  the  purposes  of 
the  navigation.  The  King  v.  The 
Company  of  Proprietors  of  the 
Chelmer  and  Blackwater  Naviga* 
tion.E.  1  fr.4.  14 

2.  The  express  mention  in  the  sta- 
tute 4;S  Eliz.  c.  2.  j.  1.  of  coal- 
mines is  a  virtual  exclusion  of  all 
other  mines,  and  consequently 
other  mines  are  not  rateable  to 
the  relief,  of  the  poor. 

S  U  3  Whether 
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Whether  an  excaTation  in  the 
earth,  from  which  limestone  is  ob- 
tainedi  be  a  mine  or  not,  ia  a 
quettion  of  fact.  But  where  the 
■essions  found  that  the  Umestone 
was  obtained  and  raised  by  sink- 
ing ahafls  perpendicularly  down 
to  the  stratum,  which  lay  forty 
OT  fifty  yards  below  the  surface  of 
ibe  ground,  and  that  the  stratum 
was  worked  by  roads  and  gate- 
heads,  and  ^e  stone  raised  to  the 
surface  by  machinery,  or  carried 
under  ground  to  a  tunnel  (which 
is  the  mode  used  in  obtaining  coal 
and  ironstone),  the  Court  held, 
that  the  property  was  a  limestone 
mine,  and  therefore  not  rateable  to 
the  relief  of  the  poor.  The  King 
T.  The  Inhabitant!  of  Stdgley, 
£.  1  FT.  4.  Page  05 

POST  OFFICE. 
Letters  having  arrived  at  a  post 
office,  addressed  to  a  party  who 
had  become  bankrupt,  the  as- 
signee (in  that  character)  de- 
manded them  of  the  postmaster ; 
and  he  believiog  bon&  fide  that 
the  assignee  was  entitled  to  have 
them  for  the  purposes  of  the  com- 
mission, delivered  them  up ;  thii 
having  been  the  practice  of  the 
office  under  similar  circumstances, 
for  more  than  thirty  years :  Held, 
that  the  postmaster  was  not  liable 
under  the  act  9  Anne,  c.  10.  s.  4-0. 
for  xaittinglt/,  taUlingly,  and  know- 
ingly detaining  letters,  and  causing 
them  to  be  detained  and  opened. 
MeirelUs  v.  Banning,  M.  2  JV.  i. 


POWER,  EXECUTION  OF. 
Testator  devised  a  messuage  and 
premises  to  his  bod  for  life, 
power   to    demise    for    sixty 
years,   "  for  the  purpoae  of 
htilding  or  e^ctualig  rebuiiding 
and  repairing  any  messuage,  &c. 
being  or  to  De  on  tha  premises." 


PRACTICE. 

The  son  granted  a  lease  for  t 
term,  in  which  the  tenant  co 
nanted  to  expend  250/.  at  least, 
the  purpose  of  effectually  repair 
the  messuage  ai)d  premises,  I 
putting  them  into  connplete  repi 
to  the  lessor's  satisfaction  ;  and 
also  covenanted  when  the  sa 
thould  be  »o  weli  and  effiaua 
repaired  as  aforesaid,  to  rep 
and  uphold  the  same  as  ne 
should  require  during  the  tei 
On  ejectment  brought  after  t 
sod's  death  by  the  remainder-m 
against  the  lessee :  Held,  that  tl 
lease  was  not  a  good  execution 
the  power,  inaannuch  as  a  cor 
nant  effectually  to  repair  (if  ti 
above-mentioned  covenant  w« 
such)  was  not  equivalent  to 
covenant  effectually  to  rtbm 
and  rejMir.  And,  assuming  tk 
an  obligation  on  the  tenaot  I 
repair  effectually  would  have  a 
tisfied  the  power:  Held,  (Porte, 
and  Taunton  J.  doubting)  that  tli 
present  covenant  would  have  be< 
insufficient.  Doe  dem.  Dymoie 
fViihen,  M.  2  W.  +.  Page  8£ 


PRACTICE. 
See  Information,  2. 
1.  In  an  action  against  a  coacli  pri 
prietor  for  negligence,  it  appears 
that  the  coach  travelled  from  th 
county  of  0.  to  tl)e  county  of  W 
that  the  plaintiff  became  an  ou' 
side  passenger  for  hire ;  that  thei 
was  lui^ge  on  the  roof  of  tfc 
coach,  and  no  iron  railing  betwee 
the  luggage  and  the  passengen 
and  that  (he  plaintiff,  being  seate 
with  her  back  to  the  luggage,  wa 
by  a  sudden  jolt,  Ehrowa  from  cli 
coach,  and  her  leg  was  thcreti 
broken  in  the  county  of  O.,  whei 
she  remained  some  time  to  h 
cured ;  but  before  she  was  full 
recovered  she  removed  to  tli 
county  of  IV.,  where  further  med 
cal  attendance  became  necessarj 
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and  expense  was  consequently  in- 
curred. The  learned  Judge  di- 
rected the  jury  to  find  for  the 
plaintiffs,  if  they  were  of  opinion 
that  the  injury  sustained  was  oc- 
casioned by  the  negligence  of  the 
defendant.  The  jury  found  for 
the  plaintiff;  and  stated  that  they 
so  found  on  account  of  the  im- 
proper construction  of  the  coach, 
and  of  the  luggage  being  on  the 
«eat :  Held,  that  the  case  was  pro- 
perly submitted  to  the  jury,  and 
that  the  facts  found  specially  by 
them  amounted  to  negligence  io 
the  defendant : 

Held  also,  that  the  inconve- 
nience suffered,  and  expense  in- 
curred, by  the  plaintiff*  in  the 
county  of  JV.,  was  material  w- 
dence  qf  a  matter  in  issue  arising 
there,  within  the  meaning  of  the 
undertaking  given  by  the  plaintiff^, 
in  answer  to  a  motion  to  change 
the  venue.  Curtis  and  Wife  v. 
Drinkvoater,  E.  1  fV.  4.    Page  169 

2.  An  attorney  having  sued  ^r  the 
amount  of  his  bill,  which  did  not 
contain  any  item  taxable  by  the 
statute  2  G.  2.  c.  23.,  the  defend- 
ant, (who  had  before  tendered 
part  of  the  amount,  but  objected 
to  the  rest  as  unreasonable,)  moved 
to  have  it  referred  to  the  Master, 
on  the  ground  of  the  general  au« 
thority  possessed  by  the  Court 
over  its  officers.  The  Court  (after 
conference  with  the  other  Judges) 
refused  to  interfere.  Dagley^  Gent.y 
V.  Kentish,  E.  1  W.  4.     Page  411 

3.  Costs  of  summons  at  Judge's 
chambers  not  allowed  by  the 
Court.  Read  v.  Lee^  Gent,,  E. 
\WA.  415 

4.  Where  a  non-bailable  writ  of  lati- 
tat issues  into  a  county  palatine, 
and  a  mandate  thereupon  is  ob- 
tained from  the  chancellor  to  the 
sheriff*,  service  of  either  on  the 
defendant  will  be  sufficient.  Ash- 
brook  v.  TovonUy  and  Peek^  E, 
IW.^  416 


5.  Where  money  has  been  deposited 
in  lieu  of  bail,  and  paid  into  court 
pursuant  to  43  G.  3.  c.  46.  and  the 
defendant  does  not  perfect  bail  in 
time ;  the  plaintiff  will  be  allowed, 
on  motion,  to  take  the  money  out 
of  court,  though  the  defendant 
has  rendered  himself  into  custody 
since  the  time  for  putting  in  bail, 
if  there  be  no  affidavit  of  merits  on 
his  part.  Nervman  and  Another^ 
Assignees,  v.  Hodgson,  E.  I  W,^ 

Page  422 

6.  An  affidavit  to  hold  to  bail,  stating 
that  the  defendant  is  indebted  to 
the  plaintiff  1000^.  <<  on  balance  of 
account  for  money  paid,  laid  out, 
and  expended  by  the  plaintiff  to 
and  for  defendant,  and  at  his  re- 
quest, and  for  money  had  and  re- 
ceived by  the  defendant  for  the 
plaintiff,  and  for  interest  of  monies 
due  by  the  defendant  to  the  plain- 
tiff," is  not  sufficiently  certain. 
Visgar  and  Another  v.  Delegalf 
T.  1  /F.4.  571 

7.  An  agreement  entered  into  by  a 
client  with  his  attorney,  to  pay 
him  at  a  certain  specified  rate  for 
business  to  be  done,  is  not  bind- 
ing; but  the  charges  made  ac- 
cording to  such  agreement  may 
be  allowed  on  taxation,  if  the 
Master,  on  enquiring  into  themi 
considers  them  proper. 

Where  such  charges  had  been 
allowed  on  taxation  and  paid,  the 
Court  (on  application  about  four 
months  after)  refused  to  order  a 
review  of  the  taxation,  it  not  being 
shewn  that  the  Master  had  for- 
borne to  exercise  his  judgment  on 
the  charges,  in  consequence  of 
the  agreement  between  attorney 
and  client.  Drax  v.  Scroope^  T. 
1  W.  4.  581 

8.  Where  a  defendant,  sued  upon  a 
security  carrying  interest,  pays 
money  into  court  sufficient  to 
cover  the  principal,  with  interest 
down  to  Uie  commencement  of 
the  action,  but  not  to  the  time  of 

3  U  4  pay- 
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paying  in  the  money,  the  plaintiff 
may  proceed,  and  a  jurj  on  trial 
Ib  bound  to  give  him  damages  for 
the  interest  accruing  between  the 
commencement  of  the  action  and 
the  payment  into  court,  Kidd  i. 
ardker,  T.  1  W.  4.  Page  705 

9.  A  defendant  being  in  custody  of 
(he  sheriff  of  C,  the  pluntiff  issued 
a  testatum  ca.  sa.,  which  was  de- 
livered to  the  sheriff,  and  on  the 
following  day  sued  out  habeas 
corpus  ad  satisfaciendum,  to  re- 
move the  defendant  to  the  custody 
of  the  marshal :  it  was  held*  that 
the  execution  was  completed  by 
the  delivery  of  the  testatum  ca.  sa. 
to  the  sheriff,  and  the  prisoner 
was  remanded  to  the  custody  of 
the  sheriff.  Otoen  v.  Owen,  M. 
2  JF.  4.  605 

10.  The  defendant  below  tendered 
bill  of  exceptions,  and  afterwards 
brought  error.  The  bill  of  ex- 
ceptions not  having  been  ready 
when  the  writ  of  error  was  re- 
turned, the  Court,  on  consider- 
ation of  the  circumstances,  allowed 
it  to  be  tacked  to  the  record  after- 
wards.  Taylor  v.  fVillatii  {in 
Error],  M.  2  W.  4.  846 

11.  An  executor  may,  under  the 
statute  ]7Car.2.  e.S.,  enter  up 


12.  In  an  action  of  assumpsit  against 
two  defendants  for  goods  sold, 
they  pleaded  non  assumpserunt, 
and  issue  was  joined  on  that  plea 
in  Michaelmat  term  I8S0,  and 
notice  of  trial  given  for  the  sittings 
afler  that  term.  Continuances 
were  entered  on  the  record  to  the 
23d  of  May  18SI.  On  the  14th 
of  May  in  that  year,  one  of  the 
defendants  obtained  his  certificate 
under  a  commission  of  bankrupt 
issued  against  him,  and  on  the 
5th  of  Juve  be  pleaded  his  bank- 
ruptcy  puis  darrien  contiauance, 


PRINCIPAL  AND  AG! 

to  which  the  plaintiBs  dei 
but  the  latter  proceedia] 
entered  on  the  Nisi  Priua 
The  cause  was  tried  on  t 
of  June,  and  a  general 
found  against  both  the 
anu.  The  Court  set  aai 
verdict  for  irregularity, 
ground  that  the  plaintiffit  w 
entitled  to  have  aa  absolu 
diet  against  both  the  defe 
but  contingent  only  agaii 
one  who  pleaded  his  bank) 
Thompton  and  Another  v.  * 
cival  and  C.  Percivat,  M.  S 
P> 

PREROGATIVE  COUI 
See  Probate,  1. 

PRESENTMENT. 
See  Bill  or  Exchamob 


PRINCIPAL  AND  AGE 
See  Vendor  and  Vekdei 
A  wharfinger  having  receivei 
in  that  capacity,  and  witbc 
authority  to  sell,  disposed  ( 
a  purchaser  who  had  no  no 
the  want  of  authority.  The 
finger  was  in  the  habit  of 
business  as  a  flour  factor: 
nevertheless,  that  the  act  > 
c.  94.  t.  4.,  which  protect) 
chases  made  innocently  and 
ordinary  course  of  buainest 
agents  intrusted  with  good 
not  apply  to  this  case,  the 
finger  not  being  an  agent 
the  meaning  of  the  statute. 
V.  fVhittenbury,  T.  I  W.  4. 

PRISONER. 
Ste  Practice,  9. 

PROBABLE  CAUSE 
5m  Malicious  Prosecot 


PROCEDENDO. 


PROBATE. 
A  person,  whose  residence  and  pro- 
perty were  in  the  diocese  of  Glou- 
cester, went  to  Briitol,  and  there 
met  with  an  accident,  in  coase* 
quence  of  which  he  was  taken  to 
the  Briitol  infirmary,  and  died 
there  a  few  days  after.  Probate 
of  his  will  was  granted  by  the 
Bishop  of  Gloucester:  Held,  that 
the  probate  was  regular,  for  the 
testator  had  died  tn  itinere,  and 
that  this  was  a  case  within  the 
principle  of  canon  92.  Jac.  1., 
which  provides,  that  when  a  man 
dies  on  a  journey  the  goods  which 
he  hath  about  hira  shall  not  cause 
his  testament  or  administration  to 
be  liable  to  the  prerogative  court. 
Doe  dem.  Allen  v.  Ovens,  E. 
1  Jf.  4.  Page  +23 

PROCEDENDO. 

1.    Tlie  statute   10 G. 2.  c.  28.  s.i. 

'  imposesapenoItyordO^foracting 
any  entertainment  of  the  stage, 
without  licence;  and  it  is  by 
sect.  6.  enacted,  "  that  the  pen- 
alty shall  be  recovered  in  a  sum- 
mary way  before  two  justices)  to 
be  levied  by  distress  and  sale,  and 
that  for  want  of  sufficient  distress, 
the  offender  shall  be  committed  to 
prison  for  any  time  not  exceeding 
six  monthS)  there  to  remain  with- 
out bail  or  mainprize ;"  and  then 
an  appeal  is  given  Co  the  quarter 
sessions.  A  conviction  by  two 
justices  under  the  statute  having 
been  affirmed  on  appeal,  was,  toge- 
ther with  the  order  of  sessions, 
removed  into  this  Court  by  certio- 
rari, and  confirmed.  A  levari 
facias  was  issued  out  of  this  Court 
for  the  penalty,  and  there  w 
return  of  nulla  bona.  This  Court 
not  having  authority  to  exercise 
the  discretion  given  by  the  statute 
to  the  Justices,  as  to  the  term  ol* 
imprisonment)  granted   a  proce- 
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deodo  to  carry  back  to  the  ses- 
sions the  record  of  coovictioQ) 
and  the  order  of  sessions)  and 
commanding  the  justices  to  enter 
continuances  upon  the  appeal  from 
session  to  session,  and  proceed  to 
award  execution.  The  King  v. 
NeviUe,  E.  1  W.  *.  Page  299 

2.  The  common  council  of  the  city 
of  London  have  by  custom  a  right 
to  make  ordinances  for  regulating 
carts  worked  within  the  city  for 
hirC)  restraining  their  number, 
licensing  them,  and  regulating  the 
manner  in  which  they  shall  be 
licensed.  A  by-law  was  made  in 
common  council  that  420  of  such 
carts,  and  no  more,  should,  by  the 
president  and  governors  of  Christ't 
Hospital,  be  allowed  or  licftnsed 
to  work  for  hire  within  the  city: 
Held,  that  such  by-law  was  sup- 
ported by  the  custom;  and  that 
the  discretionary  power  of  licens- 
ing was  rightly  and  ex  necessitate 
delegated  by  the  common  council 
to  a  smaller  body.  And  (on  mo- 
tion for  a  procedendo  after  return 
to  a  habeas  corpus  obtained  by  a 
party  sued  on  the  b^-law)  thia 
Court  refused  to  enquire  whether 
or  not  the  number  of  420  was  rea- 
sonable. Sir  James  Shaa,  Bart., 
V.  Pope,  T.  1  (T.  4.  465 

PROHIBITION. 
Upon  the  trial  of  an  issue  in  prohi- 
bition, whether  the  usurpation  of 
office  in  the  quo  warranto  inform- 
ation mentioned  was  committed 
out  of  the  jurisdiction  of  the  court 
of  sessions  of  the  county  palatine 
of  Chester  ;  a  document  from  the 
decree  book  in  the  remembrancer's 
office  of  the  Court  of  Exchequer 
was  produced,  purporting  to  be  a 
decree  made,  alter  the  parties  had 
been  ordered  to  attend,  by  the  then 
Lord  High  Treasurer  of  Eng- 
land, the  then  Lord  Chief  Baron 
of  the  Exchequer,  the  Justice  of 
CheOtr, 


SELECT  VESTRY. 


SETTLEMENT.   icy29 


SELECT  VESTRY. 

1.  To  a  mandamus  calling  on  church- 
wardens and  overseers  to  summon 
a  meeting  for  the  purpose  of  esta- 
blishing a  select  vestry  for  the 
concerns  of  the  poor,  pursuant  to 
59  G.  3.  c,  12.  a  return  was  made, 
stating  that  there  was  by  custom, 
an  ancient  vestry  in  the  parish, 
which  had  from  time  immemorial 
consulted  and  deliberated  on  pa- 
rochial matters,  and  acted  as  a 
select  vestry  for  the  concerns  of 
the  poor ;  and  that  they  had  im- 
memorially  been  accustomed  to 
perform  the  duties  imposed  on 
select  vestries  by  the  statute : 

Held,  that  the  return  was  bad, 
since  the  statute  imposes  some 
duties,  as  the  management  of 
money  raised  by  poor  rates,  and 
making  orders  for  the  government 
of  overseers,  which  could  not  have 
existed  before  the  statute  43  Eliz. 
c,  2.  The  King  v.  The  Church- 
toardens  and  Overseers  of  St.  Bar- 
iholomeiv  the  Great,  T.  1  fV.  4. 

Page  506 

2.  The  statute  59  G.3.  c.  134.  s.SO. 
enacts  that  in  every  district,  pa- 
rish, or  division  of  any  parish  or 
district,  in  which  any  church  or 
chapel  shall  be  built,  in  which 
there  shall  not  be  a  distinct  vestry 
belonging  to  such  district  or  divi- 
sion, a  select  vestry  consisting  of 
so  many  persons,  as  shall  be  di- 
rected by  the  commissioners  in 
that  behidf,  shall  be  appointed  by 
the  latter  out  of  the  substantial 
inhabitants  of  the  district  or  divi- 
sion, ybr  the  care  and  management 
of  the  concerns  of  the  church,  and 
all  matters  and  things  relating 
thereto :  Held,  that  a  select  vestry 
appointed  pursuant  to  this  pro- 
vision of  the  act,  has  no  power  to 
impose  a  rate  for  the  repair  of  the 
district  church.  Cockbum  v.  Har- 
vey and  Another,  M.  1  W.  4.  797 


SESSIONS. 
See  Appeal. 

SET  OFF. 

See  Arbitrament,  4.  Bill  of 
Exchange,  9.  Court  of  Re- 
quests, 1. 

SETTLEMENT  —  4y  Apprentice- 
ship. 

1.  On  an  appeal  against  an  order  of 
removal,  the  appellants,  in  order 
to  shew  that  the  pauper  served 
more  than  forty  days  as  an  ap- 
prentice in  the  respondent  parish, 
with  the  assent  of  his  master,  pro- 
duced a  written  paper,  purporting 
to  certify  that  the  fatner  of  the 
pauper  agreed  to  eive  his  master 
eight  shillings  for  the  term  of  his 
apprenticeship :  Held,  that,  there 
bemg  nothing  to  shew  that  the 
value  of  the  subject-matter  of  the 
agreement  was  20/.,  it  did  not  re- 
quire a  stamp.  The  King  v.  The 
Inhabitants  qfEnderby,  E.  1  fr.4. 

Page  205 

2.  An  apprentice  may  gain  a  set- 
tlement by  residing  in  a  parish 
during  his  apprenticeship  forty 
days,  though  not  within  the  com- 
pass of  any  one  year.  The  King 
v.  The  Inhabitants  ofAldstone,  E, 
1  fV.4}.  207 

3.  The  pauper,  being  the  son  of  a 
certificated  person  residing  with 
his  father  under  the  certificate,  a» 
one  of  his  family,  was  at  the  age 
of  eleven  years  bound  apprentice 
and  served  his  master  in  the  cer- 
tificated parish  for  eight  years, 
when  he  was  removed  to  the  cer- 
tifying parish,  which  parish  ac- 
quiesced in  his  removal,  and 
received  him  as  their  parishioner. 
The  pauper  stayed  in  that  parish 
about  a  week,  and  then  returned 
to  his  master  in  the  certificated 
parish,  and  served  him  there  more 

than 


SETTLEMENT. 


than  forty  days :  Held,  that  the 

Eauper  did  not  gain  a  lettlenienc 
y  apprenticeehip  in  that  parish, 
inasmuch  as  the  binding  was  be- 
fore he  became  of  age.  The  King 
V.  The  Inhabitantt  of  Queen- 
borough,  E.  1  W,  4..         Pa^e  219 

4.  By  a  parish  indenture  which  pur> 
ported  to  be  made  between  th« 
churchwarden  and  overseen  of 
the  parish  of  D.,  in  the  county  oK 
NoriAampton,  of  the  one  part, 
and  j4.  B.  of  Countesthorpe,  in  the 
county  of  Leicester,  of  the  other 
part,  it  was  witnessed  that  the 
said  churchwarden  and  overseers 
of  the  parish  of  D.,  wiih  the  con- 
sent of  iivo  o/'his  majesty's  _;ui(ic« 
of  the  peace  Jbr  the  saitl  county, 
dvidiing  in  or  near  the  taiii  partthf 
had  bound,  &c. 

The  justices  in  their  written 
content  io  the  margin  of  the  in- 
denture, described  themselves  as 
justices  of  the  county  aforeiaidi 
Held,  that  the  words  county  afore- 
iaid,  had  the  same  meaning  as  the 
words  laid  county  in  the  body  of 
the  indenture;  and,  that  it  suffi- 
ciently appeared  by  reference  to 
the  latter  words,  that  the  consent- 
ing justices  were  justices  of  the 
county  of  Northampton.  The 
Kins  V.  The  Inhabitants  of  Coan- 
testhorpe,  T.  1  W.  4.  487 

5.  An  unstamped  assignment  of  a 
parish  apprentice  stated  that  D, 
£.,  the  new  master,  in  consider- 
ation of  a/.  IOj.  paid  him  by  H. 
the  'Old  master,  agreed  to  accept 
the  apprentice,  &c. :  Held,  that 
parol  evidence  was  admissible  to 
shew  that  the  money  paid  on  the 
assignment  of  the  apprentice  was 
parish  money;  and,  therefore, 
that  the  instrument   did  not  re- 

Juire  a  stamp.  The  King  v.  The 
nhabitanti  of  Uangunaor,  T. 
lfV.4.  616 

6.  An  assignment  of  a  parish  ap- 
pientice  is  not  subject  to  the  re- 
gulations imposed  by  the  statute 


8  Ann.  c.9^  and  need  not,  th 
fore,  be  stamped  within 
months,  nor  must  the  considers 
paid  for  such  assignment  be 
forth  in  it.  The  King  v.  The 
habitatttt  of  Ide,  Mich.  1  W.^ 
Page 

SETTLEMENT  — Ay  Birth 

1.  An  unmarried  pregnant  pan 
was  removed  by  an  order  of  j 
tices  from  H.  to  M.,  and  recei 
by  the  parish  officers  there. 
the  following  dayche  ctandestin 
and  of  her  own  accord  retun 
to  H.,  where  she  was  deliverer 
a  bastard  before  the  time  for 
pealing  against  the  order  of 
moval  nad  expired-  The  bast 
was  settled  where  born.  'i 
King  v.  The  InhabUanti  of  Hi 

fax,  E.  1  W.  4.  ! 

2.  Under  the  statute  59  G.  3-  c. 
s.  33.,  an  Irish  female  pau| 
having  a  bastard  child  bom  ii 
parish  in  England,  and  within  t 
age  of  nurture,  may,  on  becomi 
chargeable,  be  passed  to  Irela, 
though  the  child  cannot  be  ti 
with  her,  the  act  not  authorizi 
the  removal  of  any  settled  per» 
The  King  y.  Bennett  and  Brou^ 
ton,   Justice*   of  MiddUtex, 

1  W.i.  '       7 

SETTLEMENT— Sy  EOate. 
A.  devised  to  his  son,  who  had  coi 
into  a  parish  with  a  certificate, 
estate  in  these  words  :  "  My  d 
sire  is,  that  my  son  Robert  sh: 
live  in  that  part  of  my  house  as 
now  doth,  and  at  the  same  yeai 
rent  which  he  now  gives,  as  loi 
as  my  son  John  (to  whom  the  t< 
tator  devised  the  house  in  ft 
shall  enjoy  and  hold  the  same 
Held,  that  this  was  a  devise  of : 
estate  pur  auter  vie,  which  d 
charged  the  certificate.  Qiuei 
Whether  an  estate  conveyed  to 
certificated  man  on  mere  voluntai 
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consideration,  will  discharge  the 
certificate.  The  King  v.  The  Iri' 
habitants  qfCassington^  M,  2  fV.  4. 

Page  874 

SETTLEMENT —  iy  Hiring  and 

Service, 

A  pauper  agreed  with  a  sawyer  for  a 
twelvemonth  to  learo  sawing,  and 
was  to  have  7s.  6d,  out  of  every 
205.  earned  by  his  master  and 
himself;  he  served  out  the  year, 
in  the  parish  of  A.^  providing  his 
own  board  and  lodging;  at  the 
end  of  the  year  he  made  a  new 
agreement  for  another  yenr»  at 
an  increased  allowance,  and  he 
lived  out  the  second  year  with  his 
master  in  A, :  Held,  that  he  did 
not  thereby  gain  a  settlement  in 
A,f  inasmuch  as  the  principal  ob- 
ject of  the  agreement  between 
him  and  his  master  being  that 
he  should  learn,  and  his  mas- 
ter teach  him  to  learn  sawing^  it 
was  a  defective  contract  of  ap- 
prenticeship. The  King  v.  The 
Inhabitants  qfCrediton,  T.  1 IVA. 

493 

SETTLEMENT  — 6y  Marriage. 

I .  The  statute  3  G.  4.  c.  75.  *.  2. 
enacts,  **  that  in  all  cases  of  mar- 
riage had  by  licence,  before  the 
passing  of  that  act,  without  such 
consent  as  is  required  by  the  sta- 
tute 26  G.  2.  c.  33.  5.11.,  and 
where  the  parties  shall  have  con- 
tinued to  live  together  as  husband 
and  wife,  till  the  death  of  one  of 
them  or  till  the  passing  of  that  act 
(3  G.  4.  c.  75.,)  such  marriage,  if 
not  otherwise  invalid,  shall  be 
deemed  to  be  good  and  valid  to 
all  intents  and  purposes  whatso- 
ever." 

Sect.  3.  provides,  **  that  no- 
thing in  that  act  contained  shall 
extend  to  render  valid  any  mar- 
riage declared  invalid  by  any  court 
of  competent  jurisdiction  before 


the  passing  of  that  act^  nor  any 
marriage  where  either  of  the  par- 
ties shall  at  any  time  after wards^ 
during  the  life  of  the  other  party, 
have  lawfully  intermarried  with 
any  other  person : " 

Held,  that  a  marriage  which 
would  have  been  void  by  the 
26  G.  2.  c.  33.,  and  had  once  been 
rendered  valid  by  the  second  sec- 
tion of  the  3  G.  4.  c.  75.,  could 
not,  subsequently,  be  rendered 
invalid  by  the  marriage  of  either 
of  the  parties,  during  the  life  of 
the  other,  with  a  third  person. 
The  King  v.  The  Inhabitants  of 
St.  John,  Delpike,  E.  1  fT.  4. 

Page  226 
2.  Upon  a  question  as  to  the  settle- 
ment of  Elizabeth t  the  wife  of  C, 
the  respondents  proved,  by  the 
testimony  of  C,  his  marriage  with 
the  pauper  in  1829.  The  appel- 
lants, in  order  to  prove  that  that 
marriage  was  void  on  the  ground 
that  he  had  been  married  in  1826 
to  M.  B.f  called  the  latter,  who 
stated  that  she,  in  1826,  went  with 
C.  before  a  reputed  clergyman  of 
the  established  church  in  Ireland, 
who  in  his  private  house  there 
read  to  them  the  marriage  cere- 
mony. A  document  was  also 
produced,  purporting  to  be  W.*8 
letter  of  orders,  signed  in  1799  by 
the  then  Archbishop  of  Tuam, 
which  was  proved  to  have  been 
among  fF.'s  papers  at  the  time  of 
his  death  in  JuCi/  1829: 

Held,  first,  that  M.  B.  was  a 
competent  witness  to  prove  the 
first  marriage,  although  her  hus- 
band had  been  before  examined, 
and  proved  the  second  marriage. 

Secondly,  that  the  certificate  of 
the  ordination  of  W,  was  properly 
received  in  evidence,  having  come 
from  the  proper  custody,  and  be- 
ing more  than  thirty  years  old; 
and  that  the  certificate  not  being 
the  act  of  any  court,  and  not 
having  any  relation  to  the  cor- 
porate 
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porate  character  of  the  archbi- 
8hop»  the  seal  was  to  be  considered 
the  seal  of  the  natural  person,  and 
not  of  the  corporation.  Had  it 
been  of  the  latter  character, 

Qusre,  Whether  it  would  have 
been  admissible  without  evidence 
that  it  was  the  proper  seal.  The 
King  V.  the  Inhabitants  of  Bath- 
wick,  T.lfV.^  Page  639 

SETTLEMENT  — Ay  Parentage. 

An  idiot,  though  separated  from  his 
parent  after  the  age  of  twenty- 
one,  cannot  be  emancipated.  The 
King  V.  The  Inhabitants  of  Much 
Cowarne,  M.  2  W.  4.  860 

SETTLEMENT  —  by   renting  a 
Tenement, 

L  A  tenement,  consisting  of  a  dwell- 
ing house  and  thirty-two  acres  of 
land,  was,  since  the  6  G.  4.  c.  57*» 
hired  and  occupied  for  a  year  at 
an  annual  rent  of  20^.,  and  a 
year's  rent  paid.  Twenty-seven 
acres  of  the  land  were  situate 
in  the  township  of  N,^  and  five 
acres  within  that  of  P.:  Held, 
that  evidence  was  admissible  to 
shew  how  much  of  the  entire  an- 
nual rent  of  20/.  was  paid  in  respect 
of  the  land  in  N,  The  King  v. 
The  Inhabitants  of  Pickerings  E. 
IW.^.  267 

2.  In  1818  the  pauper  took  of  one 
A,  a  field  of  potatoes,  at  the  rent 
of  12/.  A.  agreed  to  supply  lime 
and  manure,  and  to  give  the  field 
three  ploughings  to  prepare  it  for 
planting  potatoes,  without  which 
the  field  would  have  been  worth 
less  than  10/.  a  year.  About  a 
week  after  the  agreement  the 
pauper  entered  upon  the  land, 
it  having  then  been  only  once 
ploughed,  and  no  lime  or  manure 
having  been  supplied;  but  A. 
performed  all  he  had  agreed  to 
do,  before  the  pauper  planted  his 


potatoes;  «nd  the  field  was  tli 
worth  12/.  a  year :  Held,  that . 
by  contract,  the  iand  was  to 
made  of  the  value  of  10/.  a  yc 
at  the  landlord's  expense,  tl 
tenement  was  of  that  value  with 
the  meaning  of  13  4*  1"^  Car,\ 
c.  12.y  when  the  pauper  came  1 
settle,  though  the  improremei 
was  not  completed  until  after  h 
entered.  The  King  t.  The  In 
habitants  of  Huntshatfi,  T.  I  W.A 

Page  50: 

3.  Pauper,  on  the  1st  of  Novembei 
1813,  came  to  reside  on  a  tene 
ment  of  the  yearly  value  of  10^ 
The  bargain  with  the  owner  was, 
that  the  pauper  should  live  a 
month  in  it  for  nothing  on  trial, 
and  that  if,  on  that  trial,  he  liked 
it,  he  should  take  it  at  Martinmas 
at  the  yearly  rent  of  14^  The 
pauper  resided  in  it  for  a  month 
on  trial,  and  then  took  it  at  the 
rent  agreed  upon;  and,  without 
any  interruption  in  the  residence, 
continued  on  it  for  the  following 
month :  Held,  that  he  thereby 
gained  a  settlement.  The  King 
v.  The  Inhabitants  ofHelsham,  T 
1  W.^.  62C 

4.  The  pauper  took  a  house,  con- 
sisting of  a  house-place,  a  cham- 
ber over  it,  and  above  that  t 
garret,  which  extended  over  tlic 
lower  rooms  in  the  adjoining 
house,  in  addition  to  the  rest  oi 
the  premises^  from  the  same  land 
lord,  for  a  year,  at  10/.  rent 
The  whole  was  under  the  same 
roof,  though  there  was  no  inter- 
nal communication.  He  dwelt  in 
that  part  which  he  first  hired, 
and  put  a  journeyman  to  work 
in  the  other:  Held,  that  he 
gained  a  settlement  under  the 
6  G.  4.  c.  57.,  by  renting  a  tene- 
ment consisting  of  a  distinct  build- 
ing. The  King  v.  The  Inhabit- 
ants of  Macclesjield^  M.  2  W,  4 
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SHERIFF. 

1.  A  sheriff,  seizing  under  a  fi.  fa., 
and  afterwards  selling  the  goods 
of  a  person  who  has  committed 
an  act  of  bankruptcy,  is  liable  in 
trover  to  the  assignees  (under  a 
commission  issued  within  two 
months),  though  it  do  not  appear 
at  the  time  of  seizure,  or  when 
the  sale  began,  the  sheriff  knew 
of  the  act  of  bankruptcy.  Dillon 
and  Spence  v.  Lanffey^  E.  1  W,  4- 

Page  131 

2.  A  sheriff,  by  virtue  of  a  ^,  fa., 
seized  goods  upon  lands  leased  to 
a  tenant,  sold  the  same  for  less 
than  a  year's  rent,  and  permitted 
them  to  be  removed  without  pay- 
ing the  landlord  the  year's  rent, 
which  was  due.  The  latter 
brought  an  action  on  the  case 
against  the  sheriff,  for  such  re- 
moval, and  the  Court  refused,  on 
payment  into  Court  of  the  sum 
which  the  goods  produced,  to 
stay  the  proceedings  until  the 
plaintiff  undertook  to  pay  the 
costs  of  suit  in  the  event  of  his 
not  recovering  more  than  the  sum 
paid  into  court  Calvert  v.  Jo- 
life,  E.  I  fV,  ^.  418 

3.  It  is  a  good  defence  to  an  action 
against  a  sheriff  or  gaoler  for  an 
escape,  that  he  discharged  the 
prisoner  from  custody  by  virtue 
of  an  order  of  the  insolvent 
debtor's  court ;  he  need  not  shew 
that  the  proceedings  upon  which 
the  order  is  grounded  were  pro- 
perly taken,  or  that  the  insolvent 
was  within  the  walls  of  a  prison 
when  he  petitioned  for  his  dis- 
charge. Sqffertf  v.  JoneSy  T. 
1  W.  4.  598 

SIGNIFICAVIT. 
See  CouAT  of  Deleqates. 

SPECIE. 
See  Metals. 
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SPECIFIC  CHATTEL. 
See  Vendor  and  Vendee,  6. 

STAMP. 

1.  On  appeal  against  an  order  of 
removal,  the  appellants  to  shew 
that  the  pauper  served  more  than 
forty  days  as  an  apprentice  in  the 
respondent  parish,  with  the  assent 
of  his  master,  produced  a  written 
paper,  purportmg  to  certify  that 
the  father  of  the  pauper  agreed 
to  give  his  master  eight  shillings 
for  the  term  of  his  apprentice- 
ship :  Held,  that  there  being  no- 
thing to  shew  that  the  value  of 
the  subject-matter  of  the  agree- 
ment was  20/.,  it  did  not  require 
a  stamp.  The  King  v.  The  In* 
habitants  of  Enderhy,  E.  I  W.  4. 

Page  205 

2.  By  indenture  in  the  form  and 
containing  the  usual  covenants  of 
a  lease,  A.  demised  premises  to 
B.f  and  B.  and  C  covenanted  to 
pay  the  rent;  but  C.  was  not 
otherwise  referred  to  in  the  in- 
strument. In  an  action  against 
C  on  the  covenant  to  pay  rent : 
Held,  that  the  indenture  was 
available  against  him,  though 
stamped  as  a  lease  only,  and  that 
a  deed  stamp  was  unnecessary. 
Price  V.  Thomas,  E.  1  IF.  4.   218 

3.  Estates  of  inheritance  in  a  manor 
were  held  at  the  will  of  the  lord, 
according  to  the  custom  of  the 
manor,  subject  to  fines  on  the 
death  of  the  lord  or  tenant,  and 
on  alienation,  and  to  other  dues. 
The  tenant  might  alien  by  cus- 
tomary bargain  and  sale,  with  the 
licence  of  the  lord  indorsed. 
Courts  were  held  twice  a  year,  at 
which  new  tenants  on  death  or 
alienation  were  bound  to  appear 
and  have  their  names  entered  on 
a  roll,  paying  a  shilling  to  the 
steward.  On  default  made,  the 
lord  might  seize  quousque : 

Held, 
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Held,  that  such  earoImeDt  was 
not  an  admittaoce  within  the 
stamp  act  55  G.  3.  c.  18t.  which 
lays  a  duty  on  "  customary  estates 
passing  by  surrender  and  admit- 
tance, or  by  admittance  only,  and 
not  by  deed;"  but  that  in  case  of 
alienation,  tlie  estates  passed  by 
the  conveyance,  licensed  by  the 
lord ;  and,  where  the  lands  de- 
scended,  the  heir  became  entitled 
as  in  case  of  freehold  ;  and,  con- 
sei^uently,  that  a  person  taking  as 
heir  was  not  bound,  on  enrolment, 
to  receive  a  stamp  admittance 
from  the  steward.  Doe  dem.  The 
Earl  of  Carlisle  v.  Towns,  T. 
1  (T.  4.  Page  585 

4.  An  unstamped  assignment  of  a 
parish  apprentice  stated  that 
D.  E.,  the  new  master,  in  con- 
sideration of  S/.  lOt.  paid  him  by 
H.,  the  old  master,  agreed  to  ac- 
cept the  apprentice,  &c. :  Held, 
that  parol  evidence  was  admis- 
sible to  shew  that  the  money  paid 
on  the  assignment  of  the  ap- 
prentice was  parish  money ;  and, 
therefore,  that  the  instrument  did 
not  require  a  stamp.  The  King 
V.  The  InhabUanlt  of  Llangunnor, 
T.l  fy.*,  616 

5.  By  the  stamp  act  55  C.  3.  c.  184. 
schedule,  part  1.,  mortgages  are 
subjected  to  a  duty  of  25/.  if  the 
amount  of  the  money  secured 
thereby  be  uncertain  and  without 
limit ;  but  if  it  be  limited,  then  to 
an  ad  valorem  duty : 

Held,  that  the  limit  must  be 
one  expressed  on  the  face  of  the 

And,  therefore,  that  a  mort- 
gage for  1500/.,  with  covenants 
for  payment  of  the  premium  and 
interest,  and  the  yearly  costs  and 
charges  of  insuring  lObOl.  upon  a 
particular  life  for  seven  years,  re- 

Jiiired   a  25/.   stamp.     HaUe  v. 
'etert,  M.  2  W.  4.  807 

6.  An  assignment  of  a  parish  ap< 
prentice   ia   not  subject   to  the 


regulations  imposed  by  the  M 
tute  8  Ann.  e.  9.  and  need  ni 
therefore,  be  stamped  within  ti 
months,  nor  must  the  considc 
ation  paid  for  such  assignment  I 
set  forth  in  it.  The  Kmg  v.  T 
Inhabitants  of  Ide,  M.2  (^.4. 
Page  81 
7.  The55G.3.  e.l84.sched.pan: 
imposes  an  ad  valorem  duty  i 
letters  of  administration  where  tl 
estate  is  above  20/.,  in  value,  e 
elusive  of  what  the  deceased  shi 
have  been  po&sessed  of  or  entitli 
to  as  a  trustee,  and  not  beneficiall 
An  intestate  had  granted  an  a 
nuity  to  A.,  and  had  afterwar 
by  deed  conveyed  his  property 
B;  who  covenanted  to  indemoi 
him  against  the  payment  of  tl 
annuity.      Default    being  subi 

3uently  made  in  the  paymen 
uring  the  intestate's  lifetime,  tl 
annuitant  sued  the  grantor's  a 
ministratrix,  and  recovered  jud 
ment  for  debt  and  costs  exceedii 
2<V.  The  administratrix  paid  th: 
and  then  sued  B.  on  bis  covena 
for  the  amount:  Held,  that  tl 
right  to  recover  this  sum  was  pa 
of  the  intestate's  estate,  and  rei 
dered  the  letters  of  administratii 
liable  to  stamp  duty ;  andthatti 
intestate,  if  he  had  lived,  cou 
not  have  been  considered,  in  r 
spect  of  this  sum,  as  a  mere  trusti 
for  the  annuitant,  having  no  ben 
ficial  interest.  Carr,  Adminittr 
irix,  Sfc.  of  Walker,  v.  RoberU,  i 
2  Wf.  4.  9C 

STATUTE,  CONSTRUCTIO* 

OF. 

See  Tkustebs. 

Where  two  acts  of  parliament,  whit 

passed  during  toe  same  seasio 

and  were  to  come  into  operatid 

the  same  day,  are  repugnant 

each    other,   that  which  last  r 

ceived  the  royal  assent  must  pr 

vail,  and  coDsidered  pro  tanto 


STATUTE  OF  LIMITATIONS. 
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repeal  of  the  other.  The  King  v. 
The  Justices  of  Middlesex^  M. 
^WA.  Page  818 


STATUTE  OF  LIMITATIONS. 

1.  In  assumpsit,  the  issue  was,  whe- 
ther the   action   had   been   coro- 
rnenced  within  six   years,  and  a 
verdict  was  taken  for  the  plaintiff, 
subject    to    the    opinion    of  the 
Court  on  a  special  case.     It  ap- 
peared by  the  case  that  process 
had  been  sued  out  within  six  years, 
in  an  action  corresponding  with 
the  present,  and  continued  on  the 
roll  down  to   the  first  return  of 
Trinity  term  1827,  when  the  six 
years  had  elapsed  ;  and   that  a 
testatum  special  capias  was  sued 
out  in  the  present  action,  tested 
on  the   last  return   of  the   same 
term ;  but  there  was  no  continu- 
ance from  the  first  to  the  last  re- 
turn. The  question  being,  whether 
on  this  state  of  facts,  the  latter 
process  was  sufficiently  connected 
with  the  former  to  take  the  case 
out  of  the  statute,  the  Court,  after 
two  arguments  of  the  special  case, 
allowed  the  plaintiffs,  on  motion, 
to  amend  the  roll  by  entering  the 
required  continuance. 

And  it  was  held,  that  this  pro- 
ceeding did  not  entitle  the  bail  to 
be  exonerated,  although  they  had 
become  bail,  and  had  omitted  to 
render  the  plaintiff,  in  reliance  on 
the  defence  under  the  statute. 

The  declaration,  which  origin- 
ally corresponded  with  the  pro- 
cess, had  been  amended  by  a 
Judge's  order,  by  increasing  the 
damages,  and  adding  counts  for 
interest  and  commission:  Held, 
that  this  was  no  ground  for  exoner- 
ating the  bail,  the  amount  of 
damages  being  before  an  arbi- 
trator, who  might  apportion  them 
so  as  to  prevent  the  bail  being  im- 
properly charged.  Taylor  and\ 
Vol.  IL  I 


Another^  Assignees  of  Wdlsh^  v. 
Gregory y  E.  1  W.  4.        Page  257 

2.  The  statute  of  limitations  bars 
the  remedy  only,  not  the  debt, 
and,  therefore,  where  an  attorney 
for  a  plaintiff  bad  obtained  judg- 
ment, and  the  defendant  was  after- 
wards discharged  under  the  Lords' 
Act,  but  at  a  subsequent  period  a 
fi.  fa.  issued  against  his  goods, 
upon  which  the  sheriff  levied  the 
damages  and  costs;  it  was  held, 
that  the  attorney  (though  he  had 
taken  no  step  in  the  cause,  or  to 
recover  the  amount  of  his  bill  of 
costs,  within  six  years)  had  still  a 
lien  on  the  judgment  for  his  bill 
of  costs,  and  the  Court  directed 
the  sheriff  to  pay  him  the  amount 
out  of  the  proceeds  of  the  goods. 
Higgins  V.  Scott,  E.  I  W.  4.     413 

3.  Goods  were  sold  at  six  months' 
credit,  payment  to  be  then  made 
by  a  bill  at  two  or  three  months, 
at  the  purchaser's  option :  Held, 
Parke  J.  dubitante,  that  this  was 
in  effect  a  nine  months'  credit, 
and,  consequently,  that  an  action 
for  goods  sold  and  delivered  com- 
menced within  six  years  from  the 
end  of  the  nine  months  was  in 
time  to  save  the  statute  of  limit- 
ations. Helps  and  Another  v. 
WinterboUom,  E.  1  W.  4.         431 

STAYING  PROCEEDINGS. 
See  Action  on  the  Case,  1. 


SUMMONS. 
See  Practice,  3. 

SUPERSEDING  COMMISSION. 
See  Evidence,  14. 

SURGEON. 
See  Indictment,  3. 


SX 


SUR- 


SURPLUSAGE. 
See  Pleading,  7. 


SURRENDER  OF  TERM, 

PRESUMPTION  OF. 

See  EviDGKCB,  11. 


SURVIVORSHIP. 
See  Baron  and  Feme. 


TAXATION. 
See  PHACTICK,  2. 

TITHES. 
By  an  instruraent  not  under  seal, 
A-  agreed  to  let  to  B.  on  lease  the 
rectory  of  L.,  and  the  tithes  aris- 
ing from  the  lands  in  the  parish  of 
L.,  and  also  a  messuage  used  as 
a  homestead  for  collecling  the 
tithes,  at  the  yearly  rent  of  2001, 
The  rent  being  in  arrear,  A.  dis- 
trained,  and  B.  having  broughl 
trespass,  it  was  held  that  the  dis- 
tress was  altogether  unlawful,  be- 
cause the  agreement,  not  being 
under  seal,  did  not  operate  as  & 
demise  of  the  tithes,  and  no  dis- 
tinct rent  was  reserved  for  the 
homestead.  Gardiner  v.  WiUiam- 
mn,E.l  W.^.  Page  336 

THREATENING  LETTER. 
&£  Malicious  Prosecution,]. 

TITLE. 
See  Annuity,  3. 

TOLL. 

1.  Where  a  toll  of  corn  had.  been 
customarily  taken  by  dipping  into 
the  sack  so  as  to  bring  out  a  cer- 
tain quantity,  and  the  collector 
varied  from  the  proper  raodCf  (by 


raeeping  instead  of  Ufiing 
toll),  so  as  to  take  more ;  '. 
that  trover  lay  against  him  f( 
excess.  Norman  v.  Bell  ant 
other,  E.  1  IV.  4.  Pagi 

,  Where  a  canal  is  made  pur 
to  act  of  parliament,  the  rig 
the  proprietor  to  toll  is  de 
entirely  from  the  act :  and 
be  considered  as  if  there  « 
bargain  between  them  and 
public,  the  terms  of  which 
expressed  by  the  statute  :  an< 
rule  of  construction  is,  tbtft 
ambiguity  in  the  terms  of  the 
tract  must  operate  against 
company  of  adventurers,  sdi 
favour  of  the  public.  The 
prietora,  therefore,  can  claim 
thing  which  is  not  clearly  gi 
to  them  by  the  act. 

A  canal  was  formed  upon 
levels,  which  were  connected 
a  chain  of  locks.  Upon  the  u| 
level  there  was  no  lock  whatc 
By  the  act  of  parliament 
making  the  canal,  all  persons  ) 
to  he  at  liberty  to  navigate  th 
upon  with  boats,  upon  paymei 
such  rates  and  dues  as  shouli 
demanded  by  the  company, 
exceeding  the  rates  therein  n 
tioned ;  and  by  another  clausi 
company  were  authorised  to 
certain  rates  and  duties  for  K 
tun  of  iron,  and  other  goods  E 
gated  on  any  part  of  the  ci 
and  which  ihoa/d  pnu  through 
one  or  more  of  the  locit; 
power  was  given  to  the  ownei 
adjoining  lands  to  use  pleas 
boats  on  the  canal,  without  ] 
ing  dues,  so  as  the  same  did 
pass  through  any  lock,  and  i 
not  used  for  carrying  goods : 

Held,  that  this  act  gave 
right  to  demand  toll  for  boati 
vigatin^  the  upper  level  of 
canal  in  which  there  were 
locks.  The  PropriHort  of 
Stourbridge  Canal  v.  Whedeg 
Othert,  M.  2  *r.  4. 
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3.  By  a  turnpike  act,  a  certain  toll 
was  to  be  taken  at  every  turnpike 
on  the  road  from  fV,  to  O.  for  four 
horses  drawing  any  carriage,  &c. 
A  subsequent  section  provided, 
that  no  person  should  pay  toll  more 
than  once  in  the  same  day  for 
passing  or  repassing  with  the  same 
horses  or  carriages  through  any  of 
the  turnpikes,  but  that  every  per- 
son, after  having  paid  toll  once, 
and  producing  a  ticket,  should 
pass  with  the  same  horses  and 
carriages  toll  free  during  such 
day: 

Held,  that  a  second  toll  was 
payable  for  passing  on  the  same 
da}'  two  toll-gates  on  the  road 
with  the  same  carriage,  but  drawn 
by  different  horses,  for  that  the 
clause  imposing  the  toll  was  clear, 
and  the  exempting  clause  either 
meant  that  the  horses  should  be 
the  same,  or  was  too  ambiguous 
to  control  the  previous  enactment. 
Hopkins  v.  Thorogood,  M.  2  W.  4. 

Page  916 

TONNAGE. 
See  Port. 

TRANSFERRING  CONTRACT. 
See  Partnership,  3. 

TRESPASS. 

1.  The  plaintiff  declared  in  trespass 
for  breaking  his  close,  and  set  out 
the  close  by  abuttals.  The  de- 
fendant justified,  alleging  that  the 
said  close  in  which,  &c.  was  part 
of  an  allotment  of  six  acres  made 
by  commissioners  duly  authorized, 
for  certain  purposes,  in  execution 
of  which  he  entered.  Plaintiff 
denied  that  the  close  in  which, 
&c.  was  part  of  the  six  acres  in 
the  plea  supposed  to  have  been 
allotted :  and  thereupon  issue  was 
joined.  It  appeared  that  the  close 
set  out  by  abuttals  was  not  all 


within  the  allotment,  but  that  the 
part  in  which  the  actual  trespass 
occurred  was  within  it :  Held,  that 
the  justification  was  made  out* 
Bassett   v.  MitaheU,   E.  1  W.^. 

Page  99 

2.  In  an  action  by  the  payee  against 
the  acceptor  of  a  bill  of  exchange 
drawn  for  the  balance  of  purchase- 
money  of  articles  bought  at  a  sale, 
it  is  no  defence  that  two  months 
after  delivery  of  the  goods  to  the 
vendee,  the  vendor  forcibly  re- 
took possession  of  them ;  for  the 
vendee  cannot  treat  that  as  a  re- 
scinding of  the  contract,  but  must 
bring  trespass.  Stephens  v.  Wil' 
kinson  and  Another,  E.  1  W.  4. 

820 

3.  In  copyhold  lands,  although  the 
property  in  mines  be  in  the  lord, 
the  possession  of  them  is  in  the 
tenant.  The  latter,  therefore, 
may  maintain  trespass  against  the 
owner  of  an  adjoining  colliery,  for 
breaking  and  entering  the  subsoil 
and  taking  coal  therein,  although 
no  trespass  be  committed  on  the 
surface.  Lewis  v.  Branthinaite, 
E.  lfr.4.  437 

4.  Trespass  for  assaulting  and  turn- 
ing plaintiff  out  of  a  police-office. 
Plea,  that  two  of  the  defendants, 
being  justices  of  the  peace,  were 
assembled  in  a  police-office  to 
adjudicate  upon  an  information 
against  A*  B,  for  an  offence  against 
a  penal  statute,  and  were  proceed- 
ing to  hear  and  determine  the 
same,  when  the  plaintiff  (being  an 
attorney)  entered  the  police-office 
with  the  informer,  not  as  his  friend 
or  as  a  spectator,  but  for  the 
avowed  purpose  of  acting  as  his 
attorney  and  advocate  touching 
the  information  ;  and  as  such  at- 
torney and  advocate,  without  the 
leave  and  against  the  will  of  the 
justices,  was  taking  notes  of  the 
evidence  of  a  witness  then  under 
examination  before  them  touching 
the  matter  of  the  said  information, 

3X2  and 


lose 


TROVER. 


and  was  acting  and  taking  part  in 
the  proceediogB  as  an  attorney 
or  advocate  on  behalf  of  tlie  in- 
former; that  the  above  two  de- 
fendants stated  to  the  plaintiff  that 
it  was  not  their  practice  to  suffer 
any  person  to  appear  and  take 
part  in  any  proceedings  before 
them  as  an  attorney  or  advocate, 
and  requested  him  to  desist  from 
>o  doing  i  and  although  they  were 
willing  to  permit  the  plaintiff'  to 
remain  in  the  police-office  as  one 
of  the  public,  yet,  that  he  would 
not  deust  from  taking  a  part  in  the 
proceedings  as  such  attorney  or 
advocatei  but  asserted  his  right  to 
be  present,  and  to  take  such  part, 
and  to  act  as  such  attorney  and 
advocate  for  the  informer;  and 
unlawfully  and  against  the  will  of 
the  justices  continued  in  ''*" 
police-office,  taking  part  and 
ing  as  aforesaid,  in  contempt  of 
the  justices;  whereupon,  by  order 
of  the  above  two  defendants,  the 
other  defendants  turned  the  plain- 
tiff out  of  the  office  : 

Held  on  demurrer,  that  this  was 
a  good  plea,  inasmuch  as  no  per- 
son has  by  law  a  right  to  act  as 
an  advocate  on  the  trial  of  in- 
formation before  justices  of  the 
peace,  without  their  permission. 
CoUier,  Gent.,  One,  SfC.v.Hkis 
and  Others,  T.  1  ff.  i.  Page  663 
S.  A  master  of  a  fly-boat,  who  is 
hired  by  a  canal  company  at 
weekly  wages,  may  maintain  tres- 
pass for  cutting  a  rope  fastened 
to  the  vessel,  whereby  it  was  be- 
ing towed  along  an  inland  naviga- 
tion, although  the  vessel  and  the 
rope  were  the  property  of  the 
company.  Moorev.Robimon,  M. 
SfV.i.  817 

TROVER. 

1.  A  sheriff  seizing  under  a  fi.  fa., 

and  afterwards  selling,  the  goods 

of  a  person  who  has  committed 


an  act  of  bankruptcy,  is  li^le 
trover  to  the  assignees  (undef 
commission  issued  within  t 
months),  though  it  do  not  appe 
that  at  the  time  of  seizure, 
when  the  sale  began,  the  shei 
knew  of  the  act  of  baiikruptc 
DiSon  and  Spence  v.  LaagU_ 
E.lH'.i.  Page  1! 

2.  Where  a  toll  of  corn  had  bet 
customarily  taken  by  dipping  im 
the  sack  so  as  to  bring  out 
certain  quantity,  and  the  collecti 
varied  from  the  proper  mode  (b 
ijoeeping  instead  of  ii/ii»g  tl: 
toll],  so  as  to  take  more:  Heli 
that  trover  lay  against  him.  Mi: 
man  v.  Beiland  Anotker.E.  1  IP.' 

IS 

3.  The  servant  of  a  party  who  ha 
been  bargaining  for  the  purcbas 
of  a  chattel,  came  to  the  owne 
and  said  that  his  master  denre 
to  look  at  it,  and  would  keep  it 
approved  of.  The  chattel  was  i 
consequence  delivered  to  the  sei 
vant,  but  was  neither  purchase 
nor  returned-  Trover  was  brougl 
against  the  servant ;  Held,  thi 
the  master  was  a  competent  wii 
ness  to  prove  in  defence,  that  th 
message  had  been  delivered  b 
his  authority,  and  the  chattel  n 
ceived  and  kept  by  him.  Gryl 
V.  DavUs,  T.  I  fV.  4.  51 

TRUSTEES. 

By  an  act  for  the  relief  of  the  pm 
of  a  parish,  the  vicar,  chord 
wardens,  and  overseers  for  tl 
time  being,  and  certain  persoi 
named,  were  to  be  trustees  f< 
putting  the  act  in  execution  ;  ai 
a  meeting  was  to  be  held  evei 
third  year,  to  elect  new  truste 
in  the  room  of  those  who  shou 
have  died,  removed,  or  becon 
disqualified  or  relinquished  offio 
so  toat  the  number  should  evei 
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wardens,  and  ffoerseersjbr  the  time 
being.  One  ofthe  fifty-one  trustees 
having  become  churchwarden : 
Held,  that  no  vacancy  was  created 
thereby.  Rex  v.  The  Trustees  of 
St.  Mary  Abbotts^  Kensington,  T. 
1  W.  4.  Page  740 

TURNPIKE. 
See  Toll,  3. 

UNLIQUIDATED  DAMAGES. 
See  Bankrupt,  5,  6. 

USURY. 

A.  at  JS.'s  request  advanced  him 
200^.,  and  took  his  warrant  of 
attorney  for  payment  as  follows : 
100/.  at  Christmas  1829,  if  both 
should  be  then  living;  100/.  at 
Midsummer  1830,  if  both  should 
be  then  living;  and  lOO/.  at 
Christmas  1830,  on  the  same  con- 
dition. Judgment  being  entered 
up  for  the  last  100/.,  and  a  mo- 
tion made  to  set  it  aside,  as 
grounded  on  an  evidently  usu- 
rious contract:  Held,  that  this 
did  not  sufficiently  appear  to  war- 
rant the  interposition  of  the  court. 
Flight  y.  Chaplin,  JB.  1  fT.  4.    112 

VARIANCE. 
See  Assumpsit,  1.  Pleading,  1.4. 

VENDOR  AND  VENDEE. 

See  Assumpsit,  4. 

1.  Plaintifis  agreed  to  purchase  of 
defendants  *'  about  300  quarters, 
more  or  less"  of  foreign  rye, 
shipped  on  board  the  A.  E.  at 
Hamburgh,  at  a  certain  price, 
subject  to  the  vessel's  safe  arrival 
with  the  goods  on  boards,  and 
being  unsold  at  Hamburgh,  The 
ship  brought  350  quarter^,  and 
defendants  refused  to  deliver  any 
part  unless  plaintiffs  would  accept 


the  whole.  The  plaintiffs  aban- 
doned the  contract,  and  brought 
an  action  to  recover  back  the 
money  which  they  had  paid  for 
300  quarters  : 

Held,  by  Lord  Tenterden  C.  J. 
and  LittledaleJ.f  that  by  the  words 
"  about,"  and  "  more  or  less," 
the  parties  could  not  be  taken  to 
have  contemplated  so  large  an 
excess  as  fifty  over  300  quarters. 
By  Parke  J.  and  Patteson  J.,  that 
at  ail  events  it  lay  on  the  defend- 
ants to  shew  that  such  an  excess 
above  the  quantity  named  was  in 
contemplation;  and  if,  from  the 
obscurity  of  the  contract,  they 
were  unable  to  do  so,  their  de- 
fence failed. 

Semble,  that  evidence  of  mer- 
cantile men  as  to  the  effect  of  the 
words  *<  about,"  and  *'  more  or 
less,"  in  such  a  contract,  was  not 
admissible.  Cross  and  Another 
V.  Eglin  and  Another^  jK.  1  W.  4. 

Page  106 

2.  It  is  no  defence  to  an  action  by 
the  payee  against  the  maker  of  a 
promissory  note,  that  the  payee 
had  agreed  to  convey  an  estate  to 
the  maker  in  consideration  of  a 
sum  of  money  then  paid  or  se- 
cured to  be  paid  to  the  maker 
(being  the  sum  mentioned  in  the 
note),  and  of  a  farther  sum  to  be 
paid  at  a  future  day,  and  that 
such  estate  had  never  been  con- 
veyed. Spjller  and  Another  v. 
Westlake,  E.  1  ^.4.  155 

3.  In  an  action  by  the  payee  against 
the  acceptor  of  a  bill  of  exchange 
drawn  for  the  balance  of  the  pur- 
chase money  of  articles  bought  at 
a  sale,  it  is  no  defence,  that  two 
months  after  delivery  of  the  goods 
to  the  vendee,  the  vendor  forci- 
bly retook  possession  of  them; 
for  the  vendee  cannot  treat  that 
act  of  the  vendor  as  a  rescinding 
of  the  contract,  but  must  bring 
trespass.  Stephens  v.  Wilkinson 
and  Another^  E.  1  W.  4.  320 

4.  Test- 
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4.  Testator  bequeathed  a  sum  in 
long  annuities,  to  be  applied  first, 
to  the  payment  of  )iis  debts;  and 
a  certain  pnrtiDn  of  it,  arccrwards, 
to  vest  in  trustees  for  his  daugh- 
ter. On  his  death,  a  bill  inChan- 
cery,  was  exhibited  against  his 
executor  for  an  appropriation  of 
the  fund  for  the  daughter's  bene- 
fit; the  executor  admitted  assets, 
and  a  decree  was  obtained  for  the 
appropriation,  within  two  years  of 
the  death  of  the  testator.  It  was 
not  referred  to  a  Master  in  Chan- 
cery to  ascertain  whether  there 
were  any  debts  outstanding ;  nor 
did  it  appear  whether  or  not  this 
was  the  fact.  The  daughter's 
annuity  being  afterwards  sold,  the 
purchaser  brought  an  action  to 
recover  back  the  deposit  money, 
on  the  ground  that  no  tifle  could 
be  made.  On  a  case  utating  these 
Facts : 

Held,  that  there  was  no  suffi- 
cient title  established;  and  that, 
at  least  in  the  absence  of  a  Mas- 
ter's report,  it  lay  upon  the  ven- 
dor to  shew  that  there  were  no 
debts  outstanding,  which  could 
affect  the  annuity.  Curt  it  v. 
Blow,  E.  1  JV.  4.  Page  +26 

5.  Goods  were  sold  at  six  months' 
credit,  payment  to  be  then  made 
by  a  bill  at  Itoo  or  three  months, 
at  the  purchaser's  option:  Held, 
Parte  J.  dubitante,  that  this  was, 
in  effect,  a  nine  months'  credit, 
and  consetiucntly  that  an  action 
for  goods  sold  and  delivered, 
commenced  within  six  years  from 
the  end  of  the  nine  months  was 
in  time  to  save  the  statute  of 
limitations.  Help!  v.  IVinlerbat- 
torn,  E.  1  IV.  4.  4:n 

6.  A  person  who  has  purchased  a 
horse  warranted  sound,  sold  it 
again,  and  then  repurchased  it, 
cannot,  on  discoveiing  that  the 
horse  was  unsound  when  first  sold, 
require  the  original  vendor  to  take 
it  back  again;    nor  can   he(   by 


WRIT  DE  CONTUMACE  CAPIENDO.  WRIT  OF  ERROR    1041 


was  an  unnamed  principal.  The 
plaintiffs  afterwards,  under  a  ge- 
neral authority  from  JF/.,  con- 
tracted to  sell  the  same  goods, 
which  the  defendant  had  not  yet 
delivered.  H.,  on  hearing  of  the 
latter  contract,  informed  the  plain- 
tiffs that  he  would  have  nothing 
to  do  with  the  goods,  either  as 
buyer  or  seller ;  and  in  this  they 
acquiesced.  The  defendant  then 
refused  to  deliver  the  goods,  and 
the  plaintiffs  sued  him  for  damages 
sustained  by  them  in  consequence: 
Held,  that  the  renunciation  of  the 
contract  by  H.,  and  plaintiffs'  ac- 
quiescence in  it,  formed  no  ob- 
jection to  their  right  to  recover. 
Short  and  Others  v.  Spackman,  M. 
2  fV.  4.  Page  962 

VENUE. 
See  Practice,  1. 

VERDICT. 
See  Writ  of  Error. 

WARRANT  OF  ATTORNEY. 

See  Annuity,  3. 

WARRANTY. 

See  Assumpsit,  I.     Evidence,  2. 
Vendor  and  Vendee,  6. 

WILL. 
See  Evidence,  14.     Probate. 

WITNESS. 
See  Evidence,  7.  10.  13. 

WRIT  DE  CONTUMACE  CA- 
PIENDO. 

On  an  appeal  to  His  Majesty's  Court 
of  Delegates  against  a  decree  of 
the  Prerogative  Courts  a  commis- 


1. 


si  on  issued  to  certain  persons  to 
hear  and  determine  such  appeal ; 
and  it  was  commanded,  tnat  in 
acts  to  be  done  in  the  said  appeal 
before  giving  a  definite  sentence 
therein,  two  at  least  of  the  dele- 
gates, but  in  the  pronouncing  a 
definite  sentence  therein,  three  at 
least,  should  be  present  and  con- 
senting, as  well  in  the  appeal  as 
in  the  matters  of  attentates,  &c. 
done  since,  and  in  prejudice 
thereof,  and  likewise  in  the  prin- 
cipal cause,  together  with  its  in- 
cidents, emergents,  dependents, 
and  things  enjoined  and  connected 
thereto  whatsoever.  The  appel- 
lant was  condemned  in  costs,  and 
two  monitions  were  successively 
decreed,  the  first  by  three,  the 
second  by  two  only,  of  the  dele- 
gates, to  enforce  payment.  These 
being  disobeyed,  three  of  the  de- 
legates pronounced  the  appellant 
in  contempt  for  nonpayment  of 
costs,  after  which  a  significavit, 
pursuant  to  53  G.  3.  c.  127.  s.  1. 
was  issued  by  two  only  of  the  de- 
legates. 

The  Court  here  held  the  sig- 
nificavit to  be  void,  and  quashed 
the  writ  de  contumace  capiendo 
issued  in  pursuance  of  it.  The 
King  V.  Blake,  E.  1  WA.  Page  139 

WRIT  OF  ERROR. 
See  Costs,  2. 

A  return  to  a  writ  of  error,  di- 
rected to  the  commissioners  of 
oyer  and  terminer  of  the  city  of 
London  set  out  the  record  of  an 
indictment  found  against  the  de- 
fendant before  the  lord  mayor  and 
others;  and  stated  that  he  was 
tried  upon  the  said  indictment  by 
a  jury  of  the  country  at  the  next 
session  holden  before  the  lord 
mayor,  several  of  the  judges,  al- 
dermen, recorder,  and  others  as- 
signed by  certain  letters  patent 
under  the  great  seal  directed  to 

themi 
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o  enquire  of  certain  ofTence*;  that 
ne  was,  by  the  verdict  of  such  jury, 
found  guilty :  and  that  thereupon 
jud^cnt  was  given  b^  the  Court 
a^nat  him.  Upon  this  return  the 
defendant  assigned  errors  in  law 
aadinfact.  Theerroninlawwere, 
that  the  judgment  wat  iniufficient, 
and  that  judgment  should  have 
be«a  given  for  the  defendant. 
The  errors  in  hct  were,  first,  that 
when  the  jury  gave  their  verdict 
there  wat  but  one  of  the  jasticei 
named  in  the  commission  present 
in  Court ;  and,  secondly,  that  the 
verdict  at  the  time  it  was  so  given, 
was  not  entered  of  record.  The 
king's  coroner  and  attorney  Bn< 
swered  "  in  nullo  est  erratutn," 
and  prayed  that  the  judgment 
might  be  affirmed ; 

Held,  as  to  the  first  error 
fact,  that  as  it  appeared  by  the 
record,  that  the  verdict  was  given 
•k  a  session  holden  before  several 
vf'the  commissioners  and  justices, 
the  plaintiff  in  error  could  not  be 
allowed  to  aver,  in  contri-jiction 
to  the  record,  that  only  one  if  the 
justices  was  present  when  ihc  jury 
gave  their  verdict,  and  the  answer  I 
in  nullo  est  erratum  is  no  ad- 1 
mission  of  the  fact  assigned  for  { 
error,  unless  it  could  be  lawfully  | 
assigned,  and  is  well  assigned  in 
point  of  form. 

Held,  also,  that  the  second  error 
in  fact  assigned,  was  no  error,  in- 
asmuch as  it  was  impossible  that  a 


verdict  should  be  recorded  i 
time  when  it  was  given,  th 
cording  of  it  being-  necessari 
act  subsequent  to  the  delive 
the  verdict  by  a  jury.  TAe 
V.  Carliie,  E.  1  W.  i.       Page 

2.  After  error  brought,  the  C 
can  only  amend  the  record  ii 
spect  of  misprision  of  the  cl 
and,  therefore,  the  Court  ref 
to  allow  a  plaintiff  in  replevin, 
had  pleaded  two  bad  pleas, 
after  judgment  in  his  favou 
this  court,  and  error  broughi 
withdraw  the  same,  and  pleac 
novo.   Green  v.  Miiler,  T.  1  J 

3.  Error  was  brought  in  K.  B.  u 
a  judgment  at  the  Old  Bailey, 
aaa  ground  assigned  teas,  tha 
matenal  Act  staled  on  lAe  reci 
wai  not  true.  This  Court  h< 
such '  an  averment  inadmiisW 
and  affirmed  tbe  judgment.  ' 
fact  being  as  alleged  by  the 
fendant  below,  the  Court  tli 
aflcrwardi  ordered  the  recon 
be  amended,  and  their  clerk,  t 
rule  of  this  Court,  with  the  < 
sent  of  the  crown,  came  into 
Court  and  made  the  amendme 

Upon  motion,  afterwards,  I 
the  case  might  again  be  set  d( 
for  argument :  Held,  that 
Court  could  not  rehear  it  after 
expiraUon  of  the^  term  in  wJ 
judgment  was  given  ;  and  that 
only  remedy  was  bv  writ  of  ei 
totheHouseofLofds.  TheK 
V.  Cartiit,  M.  2  W.  +. 


END  OF  THE  SECOND  VOLUME. 
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J  * 


I04S 


WRIT  OF  ERROR. 


them,  or  any  tmo  or  more  oftAtm, 
to  enquire  of  certain  offences:  that 
he  was,  by  the  verdict  of  such  jury, ' 
found  guilty;  and  that  thereupon 
judgment  was  given  6^  the  Court 
against  him.  Upon  this  return  the 
defendant  lUBigned  errors  in  law 
aodinfact.  The  errors  in  lawwcre, 
that  the  judgment  was  insufficient, 
and  that  judsment  should  have 
been  given  for  the  defendant. 
The  errote  in  fact  were,  first,  that 
when  the  jury  gave  their  verdict 
there  was  but  one  of  the  jscticei 
named  in  tfae  commiaeion  nreient 
in  Court ;  and,  secondly,  tW  the 
.  -^  verdict  at  the  time  it  was  so  given, 

"*  was  not  entered  of  record.     Tbe 

king's  coroner  and  attorney  an- 
swered "  in  nullo  est  erratum," 
and  prayed  that  the  judgment 
might  be  affirmed : 

Held,  as  to  the  first  error  in 
fact,  that  as  it  appeared  by  the 
record,  that  tbe  verdiit  was  given 
ci  a  session  holden  before  several 
ff the  commisstonere  and  justices, 
the  plaintiff  in  error  could  not  be 
allowed  to  aver,  in  contrr  ilction 
to  ihe  record,  that  only  one  if  the 
justices  was  present  when  the  jury 
save  their  verdict,  and  the  answer 
in  nullo  est  erratum  is  no  ad> 
minion  of  the  fact  assigned  for 
error,  unless  it  could  be  lawfully 
assigned,  and  is  well  assigned  in 
point  of  form. 

Held,  also,  that  the  second  error 
in  fact  assigned,  was  no  error,  in- 
asmuch as  it  was  impossible  that  a 


verdict  should  be  recorded  at 
time  when  it  was  given,  the 
cording  of  it  being  necessarily 
act  subsequent  to  the  deliver] 
TheK 


ly  a  jury. 
:.  1  W.i. 


V.  CarlUe,  E.  1  W.  *.  Page  ! 
2.  After  error  brought,  the  Co 
can  only  amend  the  record  in 
apect  of  misprision  of  the  cle 
and,  therefore,  the  Court  refu 
to  allow  a  plaintiff  in  replevin,  ^ 
had  pleaded  two  bad  pleas,  i 
after  judgment  in  his  favour 
this  court,  and  error  brought, 
withdraw  the  same,  and  plead 
novo.   Green  v.  MitUr,  T.  1  ff 

9.  Error  was  brought  in  K.  B.  u| 
a  judgment  at  the  Old  Bailey,  i 
one  ground  assigned  was,  tfis 
material  fact  stated  on  the  recc 
was  not  true.  Thii  Court  hi 
such'  an  averment  inadmissil: 
and  affirmed  the  judgment.  1 
fact  being  as  alleged  by  the 
fendant  below,  the  Court  th 
afterwords  ordered  the  record 
be  amended,  and  their  clerk,  b 
rule  of  this  Court,  with  the  c 
sent  of  the  crown,  came  into 
Court  and  made  the  amendmei 
Upon  motion,  afterwards,  v 
the  case  might  again  be  set  do 
for  argument  :  Held,  that  i 
Court  could  not  rehear  it  after 
expiration  of  the  term  io  wh 
judgment  was  given  ;  and  that 
only  remedy  was  by  writ  of  er 
to  tlie  House  of  Lotds.    The  K 


'.  CarliU,  M.  2  W:^. 
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